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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) adopts

amended §7.102.

The commission adopts amended §7.102 without change to the proposed text as
published in the June 10, 2016, issue of the Texas Register (41 TexReg 4157), and

therefore will not be republished.

Background and Summary of the Factual Basis for the Adopted Rule

The Memorandum of Understanding (MOU) between the Texas State Soil and Water
Conservation Board (TSSWCB) and TCEQ became effective on June 9, 1997. A Letter of
Agreement (LOA) regarding inspections of dry poultry litter operations and complaint
protocol for water quality complaints on animal feeding operations (AFOs) with a
certified water quality management plan (WQMP) and dry poultry litter operations
became effective on August 24, 2007. Changes to the MOU are necessary to reflect the
TCEQ's current statutory name and the TSSWCB and TCEQ's current procedures for
coordinating the jurisdictional authority, program responsibilities, procedural
mechanisms for point and nonpoint source pollution programs, and to incorporate
applicable conditions of the LOA into the MOU. To update the MOU, the TSSWCB initiated
rulemaking for 31 TAC §523.5 (Memorandum of Understanding between the Texas State
Soil and Water Conservation Board and the Texas Commission on Environmental Quality)
on November 19, 2015, and published for comment the proposal in the December 18,
2015, issue of the Texas Register (40 TexReg 9099). During the TSSWCB comment period

no comments were received. On January 21, 2016, the TSSWCB adopted the amendment
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to 31 TAC §523.5, specifically adopting the MOU and making the rule effective (February
19, 2016, issue of the Texas Register (41 TexReg 1253)). This rulemaking adopts the

amendment of the current MOU in §7.102 and replaces it with an adoption by reference

of the full text of the revised MOU at 31 TAC §523.5.

Section by Section Discussion
The adopted amendment to §7.102 changes the agency's name from the "Texas Natural
Resource Conservation Commission" to the "Texas Commission on Environmental

Quality" and adopts by reference the MOU adopted by the TSSWCB in 31 TAC §523.5.

Final Regulatory Impact Determination

The commission reviewed the adopted rule in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and determined that the rule is
not subject to Texas Government Code, §2001.0225 because it does not meet the criteria
for a "major environmental rule" as defined in that statute. A "major environmental rule"
is a rule with the specific intent to protect the environment or reduce risks to human
health from environmental exposure and that may adversely affect in a material way the
economy, a sector of the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state. The specific intent of the
adopted rule is to update the MOU between the TSSWCB and the TCEQ to reflect the
TCEQ's current statutory name and the TSSWCB and TCEQ's current procedures for
coordinating the jurisdictional authority, program responsibilities, and procedural

mechanisms for point and nonpoint source pollution programs. The original MOU
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between the agencies became effective June 9, 1997. An LOA regarding inspections of dry
poultry litter operations and complaint protocol for water quality complaints on AFOs
with a certified WQMP and dry poultry litter operations became effective on August 24,

2007. Changes to the MOU are also necessary to incorporate applicable conditions of the

LOA into the MOU. The adopted amendment would replace the LOA.

The adopted rule does not meet the definition of a major environmental rule because the
adopted rule only explains existing agency responsibilities rather than creates
substantive requirements to protect the environment. The intent of the rule is merely to
clarify and explain jurisdiction of the respective agencies. Because the intent of the rule
does not create or require actions for the purpose of protecting the environment or
reducing risks to human health from environmental exposure, the adopted rule is not an
environmental rule. Additionally, the adopted rule does not meet the definition of a
major environmental rule because it is not anticipated that the adopted rule will
adversely affect in a material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and safety of the state or a
sector of the state because the adopted rule merely explicates jurisdiction of the
respective agencies and does not impose new requirements. Finally, the adopted rule
action does not meet any of the four applicability requirements for a major
environmental rule listed in Texas Government Code, §2001.0225(a). Therefore, the
commission concludes that the adopted rule does not meet the definition of a major

environmental rule.



Texas Commission on Environmental Quality Page 4
Chapter 7 - Memoranda of Understanding

Rule Project No. 2016-020-007-OW

The commission invited public comment regarding the Draft Regulatory Impact Analysis

Determination during the public comment period. No comments were received on the

Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission evaluated the adopted rulemaking and performed an assessment of
whether the adopted rule constitutes a taking under Texas Government Code, Chapter
2007. The specific purpose of this rulemaking is to update the MOU between the TSSWCB
and the TCEQ to reflect the TCEQ's current statutory name and the TSSWCB and TCEQ's
current procedures for coordinating the jurisdictional authority, program responsibilities,
and procedural mechanisms for point and nonpoint source pollution programs. The
adopted rulemaking would substantially advance this stated purpose by providing one
reference point interpreting the jurisdiction of the respective agencies. Promulgation and
enforcement of the adopted rule would be neither a statutory nor a constitutional taking
of public or private real property because the adopted rule does not affect real property.
Because the regulation does not affect real property, it does not burden, restrict, or limit
an owner's right to property or reduce its value by 25% or more beyond that which would
otherwise exist in the absence of the regulation. The adopted rule merely clarifies and
explains jurisdiction of the respective agencies. Therefore, the adopted rulemaking will

not constitute a taking under Texas Government Code, Chapter 2007.
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Consistency with the Coastal Management Program

The commission reviewed the adopted rule and found it is neither identified in Coastal
Coordination Act Implementation Rules, 31 TAC §505.11(b)(2) or (4), nor will it affect any
action/authorization identified in Coastal Coordination Act Implementation Rules, 31
TAC §505.11(a)(6). Therefore, the adopted rule is not subject to the Texas Coastal

Management Program (CMP).

The commission invited public comment regarding the consistency with the CMP during

the public comment period. No comments were received on consistency with the CMP.

Public Comment

The commission held a public hearing on July 12, 2016. The comment period closed on

July 15, 2016. The commission did not receive any comments on this rulemaking.
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§7.102

Statutory Authority

The amendment is adopted under Texas Water Code (TWC), §5.104, concerning
Memoranda of Understanding (MOU), which authorizes the commission to enter into
MOUs and adopt them as rules with other state agencies. Additionally, the amendment is
adopted under TWC, §5.103 concerning Rules and TWC, §5.105, concerning General
Policy, which authorize the commission to adopt rules necessary to carry out its powers

and duties under the TWC and other laws of the state.

The adopted amendment implements 31 TAC §523.5.

§7.102. Adoption of Memoranda of Understanding between the Texas State Soil and

Water Conservation Board and the Texas Commission on Environmental Quality.

The regulations of this section adopt by reference 31 TAC §523.5 (relating to
Memorandum of Understanding between the Texas State Soil and Water Conservation
Board and the Texas Commission on Environmental Quality) as adopted and published in

the February 19, 2016, issue of the Texas Register (41 TexReg 1253).



