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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) 

adopts the repeal of §§116.130 - 116.134, 116.136, and 116.137. 

 

The repeal of §116.130 - 116.134, 116.136, and 116.137 is adopted without changes to 

the proposal as published in the July 8, 2016, issue of the Texas Register (41 TexReg 

4950), with a correction on July 22, 2016 (41 TexReg 5458), and will not be 

republished. 

 

The commission will submit the repeal of §§116.130 - 116.134, 116.136, and 116.137 

to the United States Environmental Protection Agency (EPA) as a revision to the state 

implementation plan (SIP).  

 

Background and Summary of the Factual Basis for the Adopted Rules 

Sections 116.130 - 116.134, 116.136, and 116.137 were adopted August 27, 1993 (18 

TexReg 5746) as public notification and comment procedures for New Source Review 

air permit applications in a rulemaking action that restructured the existing air quality 

permit program rules for the Texas Air Control Board. Except for §116.136, these rules 

were repealed and readopted by the Texas Natural Resource Conservation Commission 

(TNRCC, predecessor of the TCEQ) on June 17, 1998, and re-submitted to the EPA. With 

the exception of §116.130(c) (regarding hazardous air pollutants which are not part of 

the SIP), these rules were approved into the SIP, as published in the September 18, 

2002, issue of the Federal Register (67 FR 58709). 
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In 1999, the 76th Texas Legislature enacted House Bill (HB) 801, which revised public 

participation in environmental permitting. TCEQ adopted rules to implement HB 801 

(and other bills) that consolidated the public participation rules across the agency as 

published in the September 24, 1999, issue of the Texas Register (24 TexReg 8190). 

That rulemaking included rules in 30 TAC Chapter 39 (Public Notice), Subchapters H 

(Applicability and General Provisions) and K (Public Notice of Air Quality Permit 

Applications), that apply to certain air quality permit applications declared 

administratively complete on or after September 1, 1999. TCEQ submitted portions of 

the rulemaking to implement HB 801 to the EPA as revisions to the SIP. The public 

participation rules in Chapter 116 that were superseded by the rules adopted to 

implement HB 801 were not repealed at that time because the rules applied to pending 

applications that were declared administratively complete before September 1, 1999.  

 

In 2010, TCEQ conducted a rulemaking, published in the June 18, 2010, issue of the 

Texas Register (35 TexReg 5198), that clarified the public participation requirements 

for air quality applications. TCEQ's adoption notice included discussions addressing 

EPA's concerns about TCEQ's SIP submittal of the 1999 rules to implement HB 801, as 

well as several TCEQ public participation rulemakings for air quality permit 

applications adopted from 1999 - 2010, and the final set of rules submitted as SIP 

revisions in 2010. EPA's approvals of the 2010 submittal were published in the January 

6, 2014, issue of the Federal Register (79 FR 551); the March 30, 2015, issue of the 
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Federal Register (80 FR 16573); and the October 6, 2015, issue of the Federal Register 

(80 FR 60295). In addition, EPA has approved subsequent changes to public 

participation rules adopted by the commission in 2014, as published in the November 

20, 2014, issue of the Federal Register (79 FR 66626). At the time of this adoption, no 

public participation rules remain pending EPA review. Inclusion in the SIP ensures the 

public participation requirements are federally enforceable.  

 

No applications for which §§116.130 - 116.134, 116.136, and 116.137 are applicable 

remain pending with the commission. Repealing the obsolete rules and revising the SIP 

by removing §§116.130 - 116.134, 116.136, and 116.137 will eliminate any possible 

confusion as to what the applicable public participation requirements are in the SIP. 

The public's opportunity to participate in the air permitting process will not change 

nor be affected in any way as a result of this repeal. 

 

Federal Clean Air Act §110(l) 

All revisions to the SIP are subject to EPA's finding that the revision will not interfere 

with any applicable requirement concerning attainment and reasonable further 

progress of the National Ambient Air Quality Standards, or any other requirement of 

the Federal Clean Air Act, 42 United States Code (USC), §7410(l). This statute has been 

interpreted to be whether the revision will "make air quality worse" (Kentucky 

Resources Council, Inc. v. EPA, 467 F.3d 986 (6th Cir. 2006), cited with approval in 

Galveston-Houston Association for Smog Prevention (GHASP) v. U.S. EPA, 289 Fed. Appx. 
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745, 2008 WL 3471872 (5th Cir.)). Because procedural rules have no direct nexus with 

air quality, and because the current applicable public participation rules are approved 

as part of the Texas SIP, EPA should find that there is no backsliding from the current 

SIP and that this SIP revision complies with 42 USC, §7410(l). 

 

Section by Section Discussion 

The commission adopts the repeal of §116.130 (Applicability); §116.131 (Public 

Notification Requirements); §116.132 (Public Notice Format); §116.133 (Sign Posting 

Requirements); §116.134 (Notification of Affected Agencies); §116.136 (Public 

Comment Procedures); and §116.137 (Notification of Final Action by the Commission), 

because the rules were superseded and are obsolete. These rules apply to air 

permitting applications that were administratively complete before September 1, 1999. 

No pending applications meet that criterion. 

 

Final Regulatory Impact Determination 

The commission reviewed the rulemaking action in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225, and determined that the action 

is not subject to Texas Government Code, §2001.0225 because it does not meet the 

definition of a "major environmental rule" as defined in that statute. A "major 

environmental rule" is a rule the specific intent of which is to protect the environment 

or reduce risks to human health from environmental exposure and that may adversely 

affect in a material way the economy, a sector of the economy, productivity, 
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competition, jobs, the environment, or the public health and safety of the state or a 

sector of the state. The adopted repeal of §§116.130 - 116.134, 116.136, and 116.137 

is procedural in nature and is not specifically intended to protect the environment or 

reduce risks to human health from environmental exposure, nor does it affect in a 

material way the economy, a sector of the economy, productivity, competition, jobs, 

the environment, or the public health and safety of the state or a sector of the state. 

Rather, this rulemaking repeals obsolete rules and proposes that EPA remove them 

from the SIP to ensure there is no confusion regarding the applicable rules for public 

participation for air quality permit applications. 

 

As defined in the Texas Government Code, §2001.0225 only applies to a major 

environmental rule, the result of which is to: exceed a standard set by federal law, 

unless the rule is specifically required by state law; exceed an express requirement of 

state law, unless the rule is specifically required by federal law; exceed a requirement 

of a delegation agreement or contract between the state and an agency or 

representative of the federal government to implement a state and federal program; or 

adopt a rule solely under the general authority of the commission. The adopted repeal 

of §§116.130 - 116.134, 116.136, and 116.137 does not exceed an express requirement 

of state law or a requirement of a delegation agreement, and was not developed solely 

under the general powers of the agency, but is authorized by specific sections of the 

Texas Government Code and the Texas Water Code that are cited in the Statutory 

Authority section of this preamble. Therefore, this rulemaking is not subject to the 
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regulatory analysis provisions of Texas Government Code, §2001.0225(b). 

 

The commission invited public comment regarding the Draft Regulatory Impact 

Analysis Determination during the public comment period. The commission received 

no comments.  

 

Takings Impact Assessment 

The commission evaluated the adopted rulemaking and performed an analysis of 

whether Texas Government Code, Chapter 2007, is applicable. The repeal of §§116.130 

- 116.134, 116.136, and 116.137 is procedural in nature and will not burden private 

real property. The adopted rulemaking does not affect private property in a manner 

that restricts or limits an owner's right to the property that would otherwise exist in 

the absence of a governmental action. Consequently, this rulemaking action does not 

meet the definition of a taking under Texas Government Code, §2007.002(5). The 

adopted rulemaking does not directly prevent a nuisance or prevent an immediate 

threat to life or property. Therefore, this rulemaking action will not constitute a taking 

under Texas Government Code, Chapter 2007.  

 

Consistency with the Coastal Management Program 

The commission reviewed the rulemaking and found the adoption is a rulemaking 

identified in the Coastal Coordination Act Implementation Rules, 31 TAC §505.11(b)(2) 

relating to rules subject to the Coastal Management Program and will, therefore, 



Texas Commission on Environmental Quality                                                      Page 7 
Chapter 116 - Control of Air Pollution by Permits for New  
      Construction or Modification 
Rule Project No. 2016-026-116-AI 
 
 
require that goals and policies of the Texas Coastal Management Program (CMP) be 

considered during the rulemaking process. 

 

The commission reviewed this rulemaking for consistency with the CMP goals and 

policies in accordance with the regulations of the Coastal Coordination Advisory 

Committee and determined that the rulemaking is procedural in nature and will have 

no substantive effect on commission actions subject to the CMP and is, therefore, 

consistent with CMP goals and policies. 

 

The commission invited public comment regarding the consistency with the CMP 

during the public comment period. The commission received no comments.  

 

Effect on Sites Subject to the Federal Operating Permits Program 

All of the requirements in Chapter 116 are applicable requirements under 30 TAC 

Chapter 122 (Federal Operating Permits Program). However, the repealed sections are 

procedural rules applicants must follow to be issued a New Source Review permit for 

applications administratively complete prior to September 1, 1999, and would not have 

been directly referenced in Title V permits. Therefore, no effect on sites subject to the 

Federal Operating Permits program is expected because the commission adopted the 

repeal of these rules. 

 

Public Comment 
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The commission held a public hearing on August 2, 2016. The comment period closed 

on August 8, 2016. The commission received no comments.  
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SUBCHAPTER B:  NEW SOURCE REVIEW PERMITS 

DIVISION 3:  PUBLIC NOTIFICATION AND COMMENT PROCEDURES 

§§116.130 - 116.134, 116.136, 116.137 

 

Statutory Authority 

The repeal is adopted under Texas Water Code, §5.103, Rules and §5.105, General 

Policy; Texas Health and Safety Code (THSC), §382.002, Policy and Purpose; THSC, 

§382.003, Definitions; THSC, §382.011, General Powers and Duties; THSC, §382.012, 

State Air Control Plan; THSC, §382.017, Rules; THSC, §382.051, Permitting Authority of 

Commission; Rules; THSC, §382.0511, Permit Consolidation and Amendment; THSC, 

§382.0518, Preconstruction Permit; THSC, §382.055, Review and Renewal of 

Preconstruction Permit; THSC, §382.056, Notice of Intent to Obtain Permit or Permit 

Review; Hearing; THSC, §382.058, Notice of and Hearing on Construction of Concrete 

Plant Under Permit by Rule, Standard Permit, or Exemption; and 42 United States Code 

(USC), §7401, et seq. 

 

The adopted repeal implements TWC, §5.103 and §5.105; THSC, §§382.002, 382.003, 

382.011, 382.012, 382.017, 382.051, 382.0511, 382.0518, 382.055, 382.056, and 

382.058; and 42 USC, §7401, et seq. 

 

[§116.130. Applicability.] 
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[(a) Any person who applies for a new permit or permit renewal shall be 

required to publish notice of the intent to construct a new facility or modify an 

existing facility or renew a permit. The notice shall be published in a newspaper in 

general circulation in the municipality where the facility is located or to be located. 

Any person who applies for a permit amendment shall provide public notification as 

required by the executive director.] 

 

[(b) Upon written request by the owner or operator of a facility which previously 

has received a permit or special permit from the commission, the executive director, or 

designated representative may exempt the relocation of such facility from the 

requirements of this section if there is no indication that operation of the facility at 

the proposed new location will significantly affect ambient air quality and no 

indication that operation of the facility at the proposed new location will cause a 

condition of air pollution.] 

 

[(c) Applications subject to the requirements of Subchapter C of this chapter 

(relating to Hazardous Air Pollutants: Regulations Governing Constructed or 

Reconstructed Major Sources (FCAA, §112(g), 40 CFR Part 63)), whether for 

construction or reconstruction, are subject to the public notice requirements of this 

section.] 

 

[§116.131. Public Notification Requirements.] 
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[(a) Notification by applicant. If the application is complete, for any permit 

subject to the FCAA, Title I, Part C or D, or to Title 40 Code of Federal Regulations 

(CFR), Part 51.165(b), the executive director shall state a preliminary determination to 

issue or deny the permit and require the applicant to conduct public notice of the 

proposed construction. If an application is received for a permit not subject to the 

FCAA, Part C or D, or to 40 CFR 51.165(b), the executive director shall require the 

applicant to conduct public notice of the proposed construction. In all cases, public 

notice shall include the information specified in §116.132 of this title (relating to 

Public Notice Format) and the applicant shall provide such notice using each of the 

methods specified in §116.132 of this title. The executive director may specify that 

additional information needed to satisfy public notice requirements of 40 CFR §52.21 

also be included in the notice published under §116.132 of this title.] 

 

[(b) Availability of application for review. The executive director shall make the 

completed application (except sections relating to confidential information) and the 

preliminary analyses of the application completed prior to publication of the public 

notice available for public inspection during normal business hours at the 

commission's Austin office and at the appropriate commission regional office in the 

region where construction is proposed throughout the comment period established in 

the notice published under §116.132 of this title.] 
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[§116.132. Public Notice Format.] 

 

[(a) Publication in public notices section of newspaper. At the applicant's 

expense, notice of intent to obtain a permit to construct a facility, modify an existing 

facility, or to seek permit renewal review shall be published in the public notice section 

of two successive issues of a newspaper of general circulation in the municipality in 

which the facility is located or is proposed to be located, or in the municipality nearest 

to the location or proposed location of the facility. The notice shall contain the 

following information:] 

 

[(1) permit application number;] 

 

[(2) company name;]  

 

[(3) type of facility;]  

 

[(4) description of the location of facility or proposed location of the 

facility;]  

 

[(5) contaminants to be emitted;]  
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[(6) preliminary determination of the executive director to issue or not 

issue the permit (for permits subject to the FCAA, Title I, Part C or D, or to 40 Code of 

Federal Regulations 51.165(b));]  

 

[(7) location and availability of copies of the completed permit 

application and the executive director's preliminary analyses;]  

 

[(8) public comment period;]  

 

[(9) procedure for submission of public comments concerning the 

proposed construction;]  

 

[(10) notification that a person who may be affected by emission of air 

contaminants from the facility is entitled to request a hearing in accordance with 

commission rules; and]  

 

[(11) name, address, and phone number of the appropriate commission 

office to be contacted for further information.]  

 

[(b) Publication elsewhere in the newspaper. Another notice with a size of at 

least 96.8 square centimeters (15 square inches) and whose shortest dimension is at 

least 7.6 centimeters (three inches) shall be published in a prominent location 
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elsewhere in the same issue of the newspaper and shall contain the information 

specified in subsection (a)(1)-(4) of this section and note that additional information is 

contained in the notice published under subsection (a) of this section in the public 

notice section of the same issue.]  

 

[(c) Additional alternate language public notice. The requirements of this 

subsection are applicable whenever either the elementary school or the middle school 

located nearest to the facility or proposed facility provides a bilingual education 

program as required by the Education Code, Chapter 29, Subchapter B, and 19 TAC 

§89.1205(a) or if either school has waived out of such a required bilingual education 

program under the provisions of 19 TAC §89.1205(g). Schools not governed by the 

provisions of 19 TAC §89.1205 shall not be considered in determining applicability of 

the requirements of this subsection. Each affected facility shall meet the following 

requirements.] 

 

[(1) The applicant shall publish an additional notice at least once in each 

alternate language in which the bilingual education program is taught. If the nearest 

elementary or middle school has waived out of the requirements of 19 TAC 

§89.1205(a) under 19 TAC §89.1205(g), the notice shall be published in the alternate 

languages in which the bilingual education program would have been taught had the 

school not waived out of the bilingual education program.]  
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[(2) Each notice under this subsection shall be published in a newspaper 

or publication that is published in the alternate language in which public notice is 

required.]  

 

[(3) The newspaper or publication must be of general circulation in the 

municipality or county in which the facility is located or proposed to be located.]  

 

[(4) The requirements of this subsection are waived for each language in 

which no publication exists, or if the publishers of all alternate language publications 

refuse to publish the notice.]  

 

[(5) Notice under this subsection shall only be required to be published 

within the United States.]  

 

[(6) If the alternate language publication is published once a week or 

more frequently, then notice shall be published in two successive issues. Otherwise, 

only one publication shall be required.]  

 

[(7) If the alternate language publication is published less frequently than 

once a month, this notice requirement may be waived by the executive director on a 

case-by-case basis.]  
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[(8) Each alternate language publication shall follow the requirements of 

subsections (a) and (b) of this section not otherwise inconsistent with this subsection.]  

 

[(d) Exemptions from alternate language notification. Elementary or middle 

schools that offer English as a second language under 19 TAC §89.1205(e), and are not 

otherwise affected by 19 TAC §89.1205(a), will not trigger the requirements of 

subsection (c) of this section.] 

 

[§116.133. Sign Posting Requirements.] 

 

[(a) At the applicant's expense, a sign or signs shall be placed at the site of the 

proposed facility declaring the filing of an application for a permit and stating the 

manner in which the commission may be contacted for further information. Such signs 

shall be provided by the applicant and shall meet the following requirements:]  

 

[(1) signs shall consist of dark lettering on a white background and shall 

be no smaller than 18 inches by 28 inches;]  

 

[(2) signs shall be headed by the words "PROPOSED AIR QUALITY PERMIT" 

in no less than two-inch boldface block-printed capital lettering;]  
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[(3) signs shall include the words "APPLICATION NO." and the number of 

the permit application in no less than one-inch boldface block-printed capital lettering 

(more than one number may be included on the signs if the respective public comment 

periods coincide);]  

 

[(4) signs shall include the words "for further information contact" in no 

less than 1/2-inch lettering;]  

 

[(5) signs shall include the words "Texas Natural Resource Conservation 

Commission," and the address of the appropriate commission regional office in no less 

than one-inch boldface capital lettering and 3/4-inch boldface lower case lettering; 

and]  

 

[(6) signs shall include the phone number of the appropriate commission 

office in no less than two-inch boldface numbers.]  

 

[(b) The sign or signs must be in place by the date of publication of the 

newspaper notice required by §116.132 of this title (relating to Public Notice Format) 

and must remain in place and legible throughout the period of public comment 

provided for in §116.136(a) of this title (relating to Public Comment Procedures).]  
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[(c) Each sign placed at the site must be located within ten feet of each (every) 

property line paralleling a street or other public thoroughfare. Signs must be visible 

from the street and spaced at not more than 1,500-foot intervals. A minimum of one 

sign, but no more than three signs shall be required along any property line paralleling 

a public thoroughfare. The commission may approve variations from these 

requirements if it is determined that alternative sign posting plans proposed by the 

applicant are more effective in providing notice to the public.]  

 

[(d) The commission may approve variations from the requirements of 

subsection (c) of this section if the applicant has demonstrated that it is not practical 

to comply with the specific requirements of subsection (c) of this section and 

alternative sign posting plans proposed by the applicant are at least as effective in 

providing notice to the public. The approval from the commission under this 

subsection must be received before posting signs for purposes of satisfying the 

requirements of this section.]  

 

[(e) These sign requirements do not apply to properties under the same 

ownership which are noncontiguous and/or separated by intervening public 

thoroughfares, unless directly involved by the permit application.]  

 

[(f) Alternate language sign posting. The requirements of this subsection are 

applicable whenever either the elementary school or the middle school located nearest 
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to the facility or proposed facility provides a bilingual education program as required 

by the Education Code, Chapter 29, Subchapter B, and 19 TAC §89.1205(a) or if either 

school has waived out of such a required bilingual education program under the 

provisions of 19 TAC §89.1205(g). Schools not governed by the provisions of 19 TAC 

§89.1205(a) shall not be considered in determining applicability of the requirements of 

this subsection. Each affected facility shall meet the following requirements.]  

 

[(1) The applicant shall post an additional sign in each alternate language 

in which the bilingual education program is taught. If the nearest elementary or middle 

school has waived out of the requirements of 19 TAC §89.1205(a) under 19 TAC 

§89.1205(g), the alternate language signs shall be published in the alternate languages 

in which the bilingual education program would have been taught had the school not 

waived out of the bilingual education program.]  

 

[(2) The alternate language signs shall be posted adjacent to each English 

language sign required in this section.]  

 

[(3) The alternate language sign posting requirements of this subsection 

shall be satisfied without regard to whether alternate language notice is required under 

§116.132(c) of this title (relating to Public Notice Format).]  
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[(4) The alternate language signs shall meet all other requirements of this 

section.]  

 

[(g) Exemption from alternate language sign posting. Elementary or middle 

schools that offer English as a second language under 19 TAC §89.1205(e), and are not 

otherwise affected by 19 TAC §89.1205(a), will not trigger the requirements of 

subsection (f) of this section.] 

 

[§116.134. Notification of Affected Agencies.] 

 

[When newspaper notices are published in accordance with §116.132 of this title 

(relating to Public Notice Format), the permit applicant shall furnish a copy of such 

notices and date of publication to the commission in Austin; the EPA regional 

administrator in Dallas; all local air pollution control agencies with jurisdiction in the 

county in which the construction is to occur; and the air pollution control agency of 

any nearby state in which air quality may be adversely affected by the emissions from 

the new or modified facility. Along with such notices furnished to the commission, the 

permit applicant shall certify that the signs required by §116.133 of this title (relating 

to Sign Posting Requirements) have been posted in accordance with the provisions of 

that section.] 

 

[§116.136. Public Comment Procedures.] 
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[(a) Comment period. Interested persons may submit written comments, 

including requests for public hearings under TCAA, §382.056, on the permit 

application and on the executive director's preliminary determination or analysis. The 

public comment and timely hearing requests shall be processed under Chapter 55, 

Subchapter B of this title (relating to Hearing Requests, Public Comment).] 

 

[(b) Consideration of comments. All written comments received by the executive 

director during the period specified in subsection (a) of this section shall be 

considered in determining whether to issue or not to issue the permit. The executive 

director shall make record of all comments received together with the agency analysis 

of such comments available for public inspection during normal business hours at the 

Austin office of the commission and appropriate regional office.] 

 

[§116.137. Notification of Final Action by the Commission.] 

 

[(a) Notification of applicant. Within 180 days of receipt of a completed 

application, the executive director shall notify the permit applicant of the final 

decision to grant or deny the permit, provided:]  

 

[(1) no requests for public hearing or public meeting on the proposed 

facility have been received;] 
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[(2) the applicant has satisfied all public notification requirements of this 

section; and] 

 

[(3) the federal regulations for Prevention of Significant Deterioration of 

Air Quality and nonattainment review do not apply.] 

 

[(b) Notification of commenters. Persons submitting written comments in 

accordance with §116.136(a) of this title (relating to Public Comment Procedures) or 

persons submitting a written request to be notified of the final agency action within 

the comment period specified in §116.136(a) of this title will be notified of the 

executive director's final decision at the same time that the applicant is notified.] 

 


