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Introduction and Background
In 2002, the Environmental Protection Agency (EPA) proposed a set of rules commonly called New Source Review (NSR) Reform.  Among changes to the major NSR programs, Prevention of Significant Deterioration (PSD) and Nonattainment, EPA has promulgated an additional way to determine project emissions increase (PEI).  Previously, when a modification occurred, an applicant had to compare the baseline actuals to the new proposed potential to emit (PTE) to determine the project emissions increase.  If that difference was above a certain threshold, site-wide netting was triggered and could lead to major NSR permitting for the project.
The changes adopted by EPA, and subsequently by Texas into its rules and Statewide Implementation Plan, allowed a new way to determine project emissions increase.  Rather than using the proposed PTE as the end point, an applicant could use projected actual emissions (PAE).  This usually is less than the PTE (or MAERT allowable) and has lead to fewer major NSR permitting actions.
Definitions to Know
30 TAC Chapter 116 Subchapter A
Baseline actual emissions – 
The rate of emissions, in tons per year, of a federally regulated new source review pollutant. 
For any existing electric utility steam generating unit, baseline actual emissions means the average rate, in tons per year, at which the unit actually emitted the pollutant during any consecutive 24-month period selected by the owner or operator within the five-year period immediately preceding when the owner or operator begins actual construction of the project.  The executive director shall allow the use of a different time period upon a determination that it is more representative of normal source operation. 
For an existing facility (other than an electric utility steam generating unit), baseline actual emissions means the average rate, in tons per year, at which the facility actually emitted the pollutant during any consecutive 24-month period selected by the owner or operator within the ten-year period immediately preceding either the date the owner or operator begins actual construction of the project, or the date a complete permit application is received for a permit.  The rate shall be adjusted downward to exclude any emissions that would have exceeded an emission limitation with which the major stationary source must currently comply with the exception of those required under 40 Code of Federal Regulations Part 63, had such major stationary source been required to comply with such limitations during the consecutive 24-month period. 
For a new facility, the baseline actual emissions for purposes of determining the emissions increase that will result from the initial construction and operation of such unit shall equal zero; and for all other purposes during the first two years following initial operation, shall equal the unit's potential to emit. 
The actual average rate shall be adjusted downward to exclude any non-compliant emissions that occurred during the consecutive 24-month period.  For each regulated new source review pollutant, when a project involves multiple facilities, only one consecutive 24-month period must be used to determine the baseline actual emissions for the facilities being changed.  A different consecutive 24-month period can be used for each regulated new source review pollutant.  The average rate shall not be based on any consecutive 24-month period for which there is inadequate information for determining annual emissions, in tons per year, and for adjusting this amount. Baseline emissions cannot occur prior to November 15, 1990. 
The actual average emissions rate shall include fugitive emissions to the extent quantifiable.  Until March 1, 2016, emissions previously demonstrated as resulting from planned maintenance, startup, or shutdown activities; historically unauthorized; and subject to reporting under Chapter 101 of this title (relating to General Air Quality Rules) shall be included to the extent that they have been authorized, or are being authorized.
Maximum allowable emissions rate table (MAERT) -  
A table included with a preconstruction permit issued under this chapter that contains the allowable emission rates established by the permit for a facility.
Projected actual emissions – 
The maximum annual rate, in tons per year, at which an existing facility is projected to emit a federally regulated new source review pollutant in any rolling 12-month period during the five years following the date the facility resumes regular operation after the project, or in any one of the ten years following that date, if the project involves increasing the facility's design capacity or its potential to emit that federally regulated new source review pollutant.  In determining the projected actual emissions, the owner or operator of the major stationary source shall include unauthorized emissions from planned maintenance, startup, or shutdown activities, which were historically unauthorized and subject to reporting under Chapter 101 of this title (relating to General Air Quality Rules), to the extent they have been authorized, or are being authorized; and fugitive emissions to the extent quantifiable; and shall consider all relevant information, including, but not limited to, historical operational data, the company's own representations, the company's expected business activity and the company's highest projections of business activity, the company's filings with the state or federal regulatory authorities, and compliance plans under the approved state implementation plan.
Project emissions increase – 
The sum of emissions increases for each modified or affected facility determined using the following methods: 
1. for existing facilities, the difference between the projected actual emissions and the baseline actual emissions.  In calculating any increase in emissions that results from the project, that portion of the facility's emissions following the project that the facility could have accommodated during the consecutive 24-month period used to establish the baseline actual emissions and that are also unrelated to the particular project, including any increased utilization due to product demand growth may be excluded from the project emission increase.  The potential to emit from the facility following completion of the project may be used in lieu of the projected actual emission rate; and 
for new facilities, the difference between the potential to emit from the facility following completion of the project and the baseline actual emissions.
Potential to emit – 
The maximum capacity of a stationary source to emit a pollutant under its physical and operational design.  Any physical or enforceable operational limitation on the capacity of the stationary source to emit a pollutant, including air pollution control equipment and restrictions on hours of operation or on the type or amount of material combusted, stored, or processed, may be treated as part of its design only if the limitation or the effect it would have on emissions is federally enforceable.  Secondary emissions, as defined in 40 Code of Federal Regulations §51.165(a)(1)(viii), do not count in determining the potential to emit for a stationary source.
Project Emissions Increase
For new facilities, the proposed MAERT allowable is the PEI.  Existing facilities may take advantage of PAE.  This is a projection based on the criteria listed in the definition of PAE.  An applicant also may project equal to or greater than the existing PTE of the facility.
PAE is not an arbitrary guess and must be justified.  For instance, if a company states in a securities filing that existing production is anticipated to double in the next five years, and yet for air permitting purposes only projects a ten percent increase in emissions, many questions are raised.  It may be reasonable in the end, but much scrutiny will be placed on seemingly conflicting information.  PAE equal to or greater than the existing PTE does not need much justification unless emissions are excluded.
Emission Exclusions
As stated in the definition of PEI, that portion of the facility's emissions following the project that the facility could have accommodated during the consecutive 24-month period used to establish the baseline actual emissions and that are also unrelated to the particular project, including any increased utilization due to product demand growth may be excluded from the project emission increase.  In a nutshell, if the emissions would have occurred anyway without regard to the project,  the applicant can subtract them from the PAE.  They are still included in the PAE, since they are projected to occur, but are subtracted out when calculating PEI.
Some emissions are clearly not excludable.  Any projected emissions over the current MAERT allowable (existing PTE) are part of the proposed project and must be counted as the facility could not have accommodated violations of the permit.  The existing PTE of the facility is always the ceiling for excluding emissions.  Sometimes an affected facility that is integrated in a process may be constrained by bottlenecking.  Any emission increase from a proposed debottlenecking project is automatically a related project emission and cannot be excluded as the emissions could not have been accommodated by the existing unit.
In most cases the existing PTE is not the ‘could have accommodated’ limit.  Previous permitting experience and uses of emissions exclusions show that it is rare for a facility to operate and emit at permitted annual emission rates.  While a facility may not need 12 months of data to establish what could have been accommodated, a few hours of operation extrapolated out to 12 months is not acceptable.  Reviews of emission exclusions are case-by-case and tend to be specific to each type of industry.  Certain industries operate in a cyclical fashion based on the economy while others may actually emit more or less pollution depending on the time of year.  For some, production is a good basis, and for others, actual emissions may be the right measure.
There is no regulatory guidance for excluding emissions, only previous examples.  Examples of establishing what could have been accommodated and possible demand growth seen by the Air Permits Division have been based on a projection of a reasonable amount of historical data.  The data establish that the facility did operate in manner that suggests the facility could sustain such operation over the 24-month baseline period even though it did not during the 24-month period.  It can be assumed that demand growth could require the facility to operate up to that projection.
In the end, while excluding emissions has resulted in fewer major NSR permitting actions, it can be difficult to argue for or against the exclusion in many cases.  Meetings with the Air Permits Division may be required in some cases.
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