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I. Overview 
This presentation covers the Environmental Protection Agency (EPA) review process and the impacts of public petitions and any resulting EPA objections on Title V permits issued by the Texas Commission on Environmental Quality (TCEQ). 
II. EPA Review
A. As a part of the normal application review and permit issuance process, the EPA review period occurs for initial issuance, renewal, minor revisions, significant revisions, and reopening of Title V permits. See Appendix A for a process flow diagram of the EPA review process.
B. The EPA review runs concurrently with the public notice/public announcement periods unless comments are received. 
C. The EPA review period runs for 45 days. 
D. The EPA may submit comments or object to the Title V permit during the 45-day review period. EPA may object to the Title V permit on grounds that it is not in compliance with all applicable requirements or requirements of the Federal Clean Air Act (FCAA). The TCEQ responds to EPA comments and/or objections. 
D.1. If EPA comments are received during the 30-day public comment period, TCEQ will reply with a response to comment (RTC) letter. 
D.2. If EPA comments are received after the 30-day public comment period and within the 45-day EPA review period, TCEQ will respond to the comments and issue the permit. 
D.3. If an EPA objection is received, TCEQ will reply with a response to objection (RTO) letter. TCEQ has 90 days to resolve the objections. TCEQ may not issue the permit until all EPA objections are resolved. EPA may take over permit action if objections are not resolved within the allowable timeframe.
III. Public Petition
A. The public may file a petition for objection with EPA if EPA does not object to permit issuance during the EPA 45-day review period.  See Appendix B for a process flow diagram of the public petition process.  For initial issuance, significant revision, renewal, and reopening projects, the public has 60 days to file a petition with EPA.  The 60-day public petition period begins immediately after the end of the 45-day EPA review period.  Pursuant to Title 30 Texas Administrative Code (30 TAC) Chapter 122, minor revision projects are not required to undergo a public petition period [however, EPA has a pending proposal to revise Petition Provisions in Title V Permits referenced in Title 40 Code of Federal Regulations (40 CFR) Part 70].  After receiving a petition for objection, the EPA may only grant the petition for objection to the issuance of any proposed permit, which is not in compliance with the applicable requirements or the requirements of 30 TAC Chapter 122.  
B. For general operating permits (GOPs), the petition must be filed no later than 60 days after issuance of the GOP by the executive director.   The petition does not limit the effectiveness of a permit issued by the executive director or the finality of the executive director's action for purposes of an appeal under Texas Health and Safety Code, §382.032.   
C. Petitions for objections shall be based only on comments to the permit that were raised with reasonable specificity during the public comment period, unless the petitioner demonstrates in the petition to the EPA that it was not possible to raise the objections within the public comment period or that the grounds for the objection arose after the public comment period. The petition shall identify all objections.   
D. If the EPA grants a petition for an objection to the permit as a result of a petition filed under 30 TAC §122.360 before issuance of the permit, the executive director shall not issue the permit until EPA's objection has been resolved.   If the executive director has issued a permit before receipt of an EPA objection based on a public petition, the permit remains effective and the executive director shall have 90 days from the receipt of an EPA objection to resolve any objection and, if necessary, terminate or revise the permit.  In the event additional information is needed from the permit holder, the executive director may request from EPA a 90-day extension to resolve the objection.  If the executive director fails to resolve the objection, EPA will revise, terminate, or revoke the permit, and the executive director may issue only a revised permit that satisfies EPA's objection.   The permit holder will not be in violation of the requirement to have submitted a timely and complete application.
IV. Permit Changes Made in Response to EPA’s Major Objections During 2009-2012 Timeframe 
A. Major New Source Review (NSR) Summary Tables. 
A.1. EPA objection:  Title V permits must include all emission limitations and standards of major NSR permits that are incorporated by reference (IBR), including monitoring, recordkeeping, and reporting requirements that are sufficient to assure compliance with the major NSR permits [e.g., Prevention of Significant Deterioration (PSD)/nonattainment (NA)].
A.2. TCEQ resolution:  All Title V permits, which include an IBR of a major NSR permit (e.g., PSD/NA) for preconstruction authorization, will explicitly include emission limits and requirements for monitoring, recordkeeping, and reporting for Emission Point Numbers (EPNs) listed in the Maximum Allowable Emission Rates Table (MAERT) of the major NSR permit.  Specifically, in addition to the emission limits and issuance date listed in the MAERT table, three additional columns are added to the table to include applicable monitoring, recordkeeping, and reporting for each EPN.  In addition, copies of the PSD/NA permits are included as an attachment to the Title V permit.  EPA has approved this method to resolve IBR of major NSR permits in a letter dated August 22, 2012.
B. Miscellaneous other permit changes.
B.1. EPA objections:  Five-year recordkeeping requirement, pre-1972 stationary vents subject to 30 TAC §111 requirements; compliance certification term; and credible evidence reference in special terms and conditions.
B.2. TCEQ resolution:  To resolve the inconsistency between NSR permit recordkeeping requirements and Title V permits, all Title V permits explicitly include a five-year recordkeeping requirement; all pre-1972 stationary vents that are subject to 30 TAC §111 requirements are identified on a unit specific basis and include periodic monitoring requirements; updated compliance certification term to include credible evidence reference and add 30 TAC §122.146 requirements. 

V. Permit Specific Changes Made in Affected Permits and Ongoing Discussions with EPA (2013 to Present)
A. Inclusion of IBR for minor NSR permits and permits by rule (PBRs). 
A.1. EPA objection:  The EPA objected to some Title V permits that A.1.1) included IBR for minor NSR permits and PBRs, and A.1.2) did not include emission limits and sufficient monitoring requirements to assure compliance with the minor NSR permits and PBRs. 
A.1) TCEQ response:
A.1.1) The EPA has approved TCEQ's use of IBR for minor NSR permits. In support of the EPA's approval of IBR for minor NSR permits in Texas, the 5th Circuit stated “Nothing in the CAA or its regulations prohibits incorporation of applicable requirements by reference”. The Title V and part 70 provisions specify what Title V permits ‘shall include’ but do not state how the items must be included. All NSR permits for this site are easily found by accessing TCEQ’s permit database and Central File Room.  In addition, TCEQ has developed a new ‘Central File Room Online’ web site that provides online access to permit related public documents.  
A.1.2) As negotiated with EPA, TCEQ incorporates minor NSR requirements (including emission limits, monitoring, and recordkeeping requirements) by IBR.  TCEQ’s approved Federal Operating Permit program does not require the numerical permitted emission limits from minor NSR permits, including standard permits and PBRs, to be explicitly listed in the operating permit in accordance with 30 TAC §122.142 related to Permit Content Requirements.    
A.1.3) The TCEQ and EPA are in ongoing discussion to address the sufficiency of monitoring requirements in permits to demonstrate compliance with applicable state and federal standards and ensure practical enforceability of the permit.  Sufficient monitoring and recordkeeping is included in the minor NSR permits and PBRs to demonstrate compliance with the federally enforceable emission limits listed in the NSR MAERTs viewed in conjunction with the relevant Special Conditions or Permit Face of the NSR permit.  Any deviations, defined as any indications of noncompliance with permit terms and conditions, are required to be submitted once every six months to the TCEQ Regional Office in accordance with 30 TAC §122.145(2)(A).  Any unauthorized emissions from upsets are required to be recorded and reported if they exceed the reportable quantity as specified in 30 TAC Chapter 101.  
B. Applicability of 30 TAC §111.111(a)(1)(B) and 30 TAC §111.153(b) regulations during maintenance, startup and shutdown (MSS).
B.1. EPA objection 1:  The EPA stated that State Implementation Plan (SIP) opacity and particulate matter limits in 30 TAC §111.111(a)(1)(B) and 30 TAC §111.153(b) apply during all times, including during SSM, and the Title V permit does not assure compliance with these applicable requirements.  [Note:  1) EPA uses startup, shutdown, or malfunction (SSM) terminology that is different than TCEQ’s MSS, and 2) TCEQ does not permit malfunctions]. 
B.2. EPA objection 2:  The EPA objected to incorporation of state rules in permits that ‘exempt’ units from being subject to emission limits during SSM activities. 
B.3. TCEQ response to objections 1 and 2:  The TCEQ and EPA are in ongoing discussion to address the EPA objections.  Resolution of these issues is still pending.
C. PBR/NSR specific objections to Title V permits that include IBR for PBRs.
C.1. EPA objection:  Status of PBR authorizations and their consolidation with case-by-case NSR permits, site-wide versus unit specific PBRs, and reconciliation of PBRs listed in the Title V permit and PBRs identified on the NSR web site.
C.2. TCEQ response to objection:  It has been longstanding TCEQ policy to not list specific emission units in the Title V permit where the sole applicable requirement is the underlying NSR authorization as stated under the Reading State of Texas’s Federal Operating Permit section of the Statement of Basis (SOB) document.  In some of the affected permits, TCEQ has revised the SOB document to:  1) include a PBR inventory table identifying emission units that were subject to PBRs and 2) include PBR registration numbers for those that required registration.  This change clarifies the status of PBR authorizations, site-wide versus unit specific PBRs, and reconciliation of PBRs listed in the Title V permit and PBRs identified on the NSR web site. 
VI. Pending EPA Proposals 
A. SIP Calls.
A.1. The EPA has issued SIP Calls on Startup, Shutdown, and Malfunction (SSM) and Emergency Affirmative Defense Provisions.
A.2. TCEQ position:  The TCEQ is analyzing the EPA’s proposal at this time.
B. Petition Provisions in Title V Permits.
B.1. The EPA is seeking comments to its proposal to revise Petition Provisions in Title V Permits referenced in 40 CFR Part 70.
B.2. TCEQ position:  The TCEQ is analyzing the EPA’s proposal at this time.
VII. References for EPA Objections and TCEQ Responses 
A. EPA Title V permit timeline for Texas  
B. EPA petitions  
C. TCEQ web site listing of EPA objections and orders on Title V permits
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