COMMISSIONERS’ RESPONSE TO PUBLIC COMMENT ON GENERAL PERMIT NO. TXG870000

The Executive Director (ED) of the Texas Commission on Environmental Quality (commission or TCEQ) files this Response to Public Comment (Response) on the renewal and amendment of Texas Pollutant Discharge Elimination System (TPDES) General Permit Number TXG870000, which authorizes point source discharges of biological pesticides and chemical pesticides that leave a residue in water. As required by Texas Water Code §26.040(d) and Title 30 Texas Administrative Code §205.3(e), before a general permit is issued, the ED must prepare a response to all timely, relevant and material, or significant comments. The response must be made available to the public and filed with the Office of the Chief Clerk at least ten days before the commission considers the approval of the general permit. This response addresses all timely received public comments, whether or not withdrawn. Comments received after the end of the comment period are not addressed in this Response. Timely public comments were received from the following persons: Ms. Lori Peniche, Ms. Lucy Hutcheson Barrow, Ms. Margaret Pierce, Ms. Ann Kyle, Ms. Terry L. White, Ms. Ann Leigh Ellis, Ms. Ashley Parham, Ms. Alisha Parham, and Ms. Marla Welch.
If you need more information about this permit or the wastewater permitting process, please call the TCEQ Office of Public Assistance at 1-800-687-4040. Additionally, general information about the TCEQ can be found on our website at www.tceq.texas.gov.

I. Background and Permit Summary
On January 9, 2009, the United States (U.S.) Sixth Circuit Court of Appeals held in National Cotton Council, et al. v. EPA that Clean Water Act (CWA) permits are required for all biological pesticide and chemical pesticide applications that leave a residue in water when such applications are made into, or over, including near waters of the U.S.
On November 2, 2011 the TCEQ issued a Texas Pollutant Discharge Elimination System (TPDES) Pesticides General Permit (PGP) authorizing the point source discharge of pesticides for the control of mosquito and other insect pests, vegetation and algae, animal pest, area-wide and forest canopy pests. 
This is a renewal with amendment of the TPDES general permit authorizing the application of pesticides into or over, including near, waters of the United States (U.S.) for the control of mosquito and other insect pests, vegetation and algae pests, animal pests, area-wide pests, and forest canopy pests. The draft permit will replace the current general permit that expires November 2, 2016.
This PGP does not require or prohibit the use of any specific pesticide; neither does it regulate any specific pesticide; however, all pesticide users must comply with all applicable Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) requirements contained on pesticide product labels. The pesticide label instructions include the allowable application rate, which has been developed based on extensive studies of each pesticide to minimize adverse impacts on human health and the environment.  Additionally, all pesticide users must comply with all local regulations.



II. Procedural Background
TCEQ published notice of the draft PGP to solicit public comment in the Dallas Morning News and in the Texas Register on July 1, 2016 and in the Houston Chronicle on July 22, 2016. The public comment period ended on August 22, 2016. This permit is subject to the procedural requirements adopted pursuant to House Bill 801, 76th Legislature, 1999.
III. Comments and Responses
Comment 1
Ms. Lori Peniche, Ms. Margaret Pierce, Ms. Terry L. White, Ms. Ashley Parham, Ms. Alisha Parham, and Ms. Marla Welch comment that they are concerned about the adverse health effects of pesticides on humans and the toxic effects they can have in waters because the permit requires only visual evaluation after pesticide contamination. Ms. Lori Peniche, Ms. Terry L. White and Ms. Marla Welch oppose the permit. Ms. Lori Peniche comments that the public needs to be informed about the state’s intentions and the public health consequences.
Ms. Lucy Hutcheson Barrow and Ms. Margaret Pierce comment that the TCEQ should address environmental concerns of the public regarding pesticide application near waterways and inform the public of specific pesticides the state plans to use, where they plan to apply them, and in what quantities. In addition, they comment that the state should get approval of the public before applying such pesticides.
Response 1
The TCEQ is not proposing the use of any specific pesticides, rather is establishing the process through which certain pesticide users must use to comply with state and federal law.
The requirement to obtain permits for point source discharges from pesticide applications to waters of the U.S. stems from a decision by the U.S. Sixth Circuit Court of Appeals. In its ruling on National Cotton Council, et al. v. EPA, the Court ruled that
National Pollutant Discharge Elimination System (NPDES) permits were required for applications of pesticides to waters of the U.S., in addition to being compliant with the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) label requirements.
The U.S. Environmental Protection Agency (EPA) regulates the sale, distribution and use of pesticides in the U.S. under the statutory framework of FIFRA to ensure that when used in conformance with FIFRA labeling directions, pesticides will not pose unreasonable risks to human health and the environment. All new pesticides must undergo a registration procedure under FIFRA during which EPA assesses a variety of potential human health and environmental effects associated with the use of the product. When EPA approves a pesticide for a particular use, the agency imposes restrictions through labeling requirements governing that use. The restrictions are intended to ensure that the pesticide serves an intended purpose and avoids unreasonable adverse effects. States have primary authority under FIFRA to enforce use violations, but both the states and EPA have authority to prosecute pesticide misuse when it occurs.
Comment 2
Ms. Lucy Hutcheson Barrow and Ms. Margaret Pierce comment that they recognize the threat of insect-borne disease and the need to reduce mosquito populations; however, they believe the state must not overreact and apply so many pesticides that we contaminate our water and consequently our overall ecosystem. Birds and fish rely on insects to feed their young. The commenters support an integrated approach to pest control and not complete reliance on pesticides. Furthermore, they recommend that resources be directed at removing standing water where mosquitoes breed, and encouraging bats, swifts and other flycatcher populations to control the mosquito population in highly populated areas. They note that the scientific community is working to create a Zika vaccine.
Response 2
The ED agrees with the commenters regarding the use of an integrated approach to pest control. The PGP requires that operators develop and implement Integrated Pest Management (IPM) practices. IPM is defined in the PGP as follows: “Is an effective and environmentally sensitive approach to pest management that relies on a combination of common-sense practices. IPM practices use current, comprehensive information on the life cycles of pests and their interaction with the environment. This information, in combination with available pest control methods, is used to manage pest damage by the most economical means and with the least possible hazard to people, property, and the environment.” According to the PGP, based on the IPM practices, using a chemical pesticide is only a last resort and must be in accordance with state law and the pesticide label, applying only the amount of pesticide and frequency of pesticide applications necessary to control the target pest, and using equipment and application procedures appropriate for the task.
Comment 3
Ms. Ann Kyle comments that the negative effect of the PGP outweighs its benefit. Ms. Terry L. White, Ms. Ann Kyle, Ms. Marla Welch and Ms. Ann Leigh Ellis comment that the permit should not be renewed. Ms. Ann Kyle comments further that immunocompromised individuals and people with poor nutrition are more at risk of being infected by the Zika or West Nile virus, and therefore, everyone should not be subject to the chemicals used for controlling mosquitoes.
Response 3
This PGP does not require the use of any specific pesticide for any specific purpose. Pesticide applications to control pests are regulated under the FIFRA by the EPA. As stated above, the requirement to obtain permits for point source discharges from pesticide applications to waters of the U.S. stems from a decision by the U.S. Sixth Circuit Court of Appeals. The PGP was first issued in 2011 as a result of the Court decision. The PGP must be renewed to provide citizens of Texas a way to comply with the Court mandate and the CWA. The PGP requires that all pesticide applications must be consistent with pesticide use requirements implemented through FIFRA, the intent of which is to minimize negative impacts on humans and the environment. Pesticide applications to control pests are regulated under the FIFRA by the EPA, additionally, local governments may have other requirements for general pesticide use.
Comment 4
Ms. Terry L. White comments that the PGP does not protect public health and actually increases the toxic burden that she has a right to try to avoid. Ms. Ann Kyle, Ms. Terry L. White, Ms. Ashley Parham, Ms. Alisha Parham, and Ms. Marla Welch comment on the health impact of pesticides on people and the environment. Ms. Terry L. White is concerned that the permit is broad, vague, and should not exist. More specifically, she believes that the definition of “Action Threshold” for spraying can be based on anyone’s opinion concerning economic, health, and/or aesthetic or any other reason, and the definition of “Declared Pest Emergency Situation” makes it too easy for any deranged or misinformed city employee to spray toxic chemicals for reasons such as economics, aesthetics, and health fears. In addition, she comments that the definition of “Declared Pest Emergency Situation” also enables frequent release of poisonous chemicals into neighborhoods and parks.
Response 4
The ED agrees with the comment that there are potential health risks to humans and the environment associated with the use of pesticides. The permit authorizes the discharge of biological pesticides and chemical pesticides that leave a residue in waters of the U.S. The discharge must be consistent with pesticide use requirements implemented through FIFRA, the intent of which is to minimize negative impacts on humans and the environment.
The PGP defines “Action Threshold” as “The point at which pest populations or environmental conditions cannot be tolerated necessitating that pest control action must be taken based on economic, human health, aesthetics, or other effects. An action threshold may be based on current and/or past environmental factors that are or have been demonstrated to be conducive to pest emergence and/or growth, as well as past and/or current pest presence. Action thresholds are those conditions that indicate both the need for control actions and the proper timing of those actions.”
The purpose of action thresholds are to assure that pesticides are used only when absolutely needed and after consideration of other control methods. The conditions vary depending on whether it is for health hazard or set of conditions requiring that actions be taken before any pest or pest damage appears. The permit allows operators to determine their action thresholds and document the trigger for the pest control activity in the pesticides discharge management plan. The criteria of the IPM plan in Part III.B.1(b) of the PGP require a clear statement of intentions before a pest event occurs. The IPM plan prevents operators from under- or over-reacting to pest problems.
Comment 5
Ms. Ann Kyle, Ms. Ashley Parham and Ms. Alisha Parham comment that no epidemic has been declared by the Center for Disease Control (CDC) and Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that according to the permit any state, county, or city designated employee can declare a pest emergency instead of the CDC.
Response 5
The PGP authorizes discharges under the terms and conditions of the PGP in response to a declared pest emergency situation that requires an immediate response. A notice of intent (NOI) must be submitted in paper form no later than 30 days after commencement of the discharge. According to the PGP, a declared pest emergency situation is defined as follows:
“A public declaration by the federal, state, or a local government that has determined that there is a pest problem that requires control through the application of a pesticide for pest control beginning less than 10 days after identification of the need for pest control based on:
(a)	significant risk to human health;
(b)	significant economic loss; 
(c)	significant risk to:
(1)	endangered species,
(2)	threatened species,
(3)	beneficial organisms, or
(4)	the environment; or
(d)	significant threat to quality of life”
Any level of government can declare a pest emergency situation based on the defined criteria listed in the definition above, because pest problems are often localized and require immediate action at the local level.
Comment 6
Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that the PGP does not require a background check for operators and their employees who fly planes which release toxic chemicals overhead in the night or day. They comment further that the PGP should be reviewed by Homeland Security. Ms. Terry L. White concludes that the permit is a security nightmare. 
Response 6
The CWA does not require background checks on point source dischargers, therefore requiring background checks on operators and their employees is outside the scope of the PGP. 
Comment 7
Ms. Terry L. White comments that the people who spray pesticides should be required to have a degree in science, environment, or medicine.
Response 7
The CWA does not include college education requirements for operators or their employees. The PGP requires that pesticide application be carried out by a certified pesticide applicator if the pesticide is classified as a restricted use pesticide (RUP), state-limited-use (SLU) pesticide, or regulated herbicide (RH). Pesticides that will be applied directly to surface water must be registered by EPA as an aquatic pesticide. FIFRA, EPA, and TDA require that applicators demonstrate practical knowledge of the principles and practices of pest control and safe use of pesticides. FIFRA and TDA require that all persons who apply pesticides classified as RUP, SLU or RH be certified according to the provisions of the act or that they work under the supervision of a certified applicator.
Comment 8
Ms. Terry L. White comments that TCEQ should prescribe chemicals with the same level of care and consent as the medical profession.
Response 8
The PGP does not regulate the use of any specific pesticide. Pesticide toxicity levels have been used in the PGP to make a distinction between the different levels of operators based on the type of pesticide used and the type of access to the pest management area (public or private), so as to give maximum protection to both human health and the environment.
Additionally, a pesticide user must comply with all applicable FIFRA requirements contained on pesticide product labels. The pesticide label instruction includes the allowable application rate, which has been developed based on extensive studies of each pesticide to minimize adverse impacts on human health and the environment.

[bookmark: _GoBack]
Comment 9
Ms. Lucy Hutcheson Barrow and Ms. Margaret Pierce comment that the bayou and river systems as well as drinking water sources would be severely impacted by heavy pesticide use upstream. Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that municipal water districts should be required to test drinking water to ensure that specific chemicals sprayed are not persisting in the drinking water supplied to the citizens.
Response 9
The PGP requires operators to apply pesticides in accordance with state laws and FIFRA requirements contained on pesticide product labels. The pesticide label instruction includes the allowable application rate to minimize adverse impacts on human health and the environment.
As required by the Safe Drinking Water Act, public water systems test their finished drinking water for certain pesticides. The TCEQ is also required by Safe Drinking Water Act to assess every public drinking water source for susceptibility to certain chemical constituents. The resulting source water susceptibility assessment reports provided to public water systems are then used to implement local source water protection projects. The public can visit the TCEQ website at http://www.tceq.texas.gov/drinkingwater for more information on drinking water.
Comment 10
Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that there are not enough healthy bees to pollinate crops but according to this permit, operators are allowed to spray pounds of products highly toxic to bees for reasons including aesthetics.
Response 10
The PGP requires that operators apply pesticides in accordance with the FIFRA label instructions. Under FIFRA, EPA evaluates risk associated with pesticides and mitigates unreasonable ecological risk. Technology-based effluent limitations in the PGP provide further protections beyond compliance with existing FIFRA requirements.
According to the PGP, if pesticide use is selected as a pest management strategy, the following additional requirements must be met:
1. Apply pesticide only when the action threshold(s) have been met or disease is present;
2. Reduce the impact on the environment and non-target organisms by evaluating the restrictions, application timing, and application methods in addition to applying the pesticide only when the action thresholds have been met;
3. For Mosquito and Other Insect Pest Control:
a.	In situations or locations where practicable and feasible for efficacious control, use larvicides as a preferred pest control when the larval action thresholds have been met; and
b.	In situations or locations where larvicide use is not practicable or feasible for efficacious control, use adulticides when adult action thresholds have been met.
4. For Area-Wide Pest and Forest Canopy Pest Controls: Use pesticides against the most susceptible developmental stage.



Comment 11
Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment on why the PGP is considered a “point source” water pollution permit or a TPDES “general permit.” Ms. Terry L. White comments further, referencing Texas Water Code §26.040, that “the commission may issue a general permit to authorize discharge of waste into or adjacent to waters in the state…” She states instead that the commission through the PGP is authorizing release of neurotoxic, carcinogenic, and teratogenic chemicals with humans knowingly as the “non-target organisms.”
Response 11
The Texas Water Code (TWC) gives the TCEQ the authority to issue general permits if certain conditions are met.  Specifically, the dischargers must be engaged in the same or substantially similar types of operations; discharge the same type of waste; and be subject to the same permitting conditions. TWC § 26.040. The PGP is not a point source, rather the PGP authorizes the discharge of pesticide from a point source. According to the PGP a “Point Source” is “[a]ny discernible, confined, and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill leachate collection system, vessel, or other floating craft from which pollutants are or may be discharged. This term does not include return flows from irrigated agriculture or agricultural stormwater runoff or nonpoint source silvicultural activities.” For the purposes of pesticide application a point source is the point where the pesticide is released from a container.
Based on a ruling by the 6th Circuit Court of Appeals made on January 7, 2009 in National Cotton Council, et al. v. EPA, applications of biological pesticides and chemical pesticides that leave a residue in water require a TPDES permit when such applications are made in, over, or near waters of the United States. 
Additionally, all pesticide users must comply with all applicable FIFRA requirements contained on pesticide product labels. The PGP includes additional requirements that are consistent with pesticide product labels; the PGP does not override any existing FIFRA labeling requirements.
Comment 12
Ms. Terry L. White, Ms. Lori Peniche, Ms. Ashley Parham and Ms. Alisha Parham comment that the permit only requires visual inspections to determine toxic contamination. Ms. Terry L. White comments further that some pest control sprays are toxic in the parts per million range which can only be detected by chemical testing.
Response 12
The PGP requires that pesticide applications be conducted in accordance with state law and the pesticide’s FIFRA label. In addition, the pesticide applicators must comply with the licensing requirements from the TDA.
The PGP requires operators to conduct a visual evaluation consisting of spot checks in the treatment area and around where pesticides are applied for possible and observable toxic or adverse effects. If toxic or adverse effects are observed, the operator must take a corrective action (Levels I & II Operators) as indicated in their pesticide discharge management plan (PDMP) (Level I). If there is an adverse incident, the operator must call the TCEQ. The PDMP contains schedules and procedures pertaining to control measures used to comply with the non-numeric effluent limitations (e.g., application rate and frequency, spill prevention, pesticide application equipment, pest surveillance, and assessing environmental conditions) and to other actions necessary to minimize discharges (e.g., spill response procedures, adverse incident response procedures, and pesticide monitoring schedules and procedures).
Comment 13
Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that the toxicity of the products allowed in the permit are determined by the level of ingestion that it takes to poison someone to death. They therefore, recommend that the pesticide products be ranked for neurotoxicity, carcinogenicity, and teratogenicity.
Response 13
Pesticide toxicity factors are inherent in the categorization of the operator levels identified in the permit and are established based on three risk factors: the size of the treatment area (which is directly correlated to the volume of pesticides used which will vary proportionately with the size of the treatment area), public access, and pesticide type.
Restricted Use Pesticide, State Limited Use and Regulated Herbicide pesticides pose a higher risk to human health and the environment than general use pesticides. Operators that will be applying these pesticides to areas less than the annual threshold, but greater than one acre, are included in Level II. Only operators that will be applying general use pesticides to less than one acre of water of the U.S. in one calendar year are included in Level III.
The PGP requires operators to implement technology-based effluent limitations, IPM practices and water quality-based effluent limitations. Operators must develop and implement control measures to minimize discharges resulting from application of pesticides to waters of the U.S. to the extent achievable using best management practices that are technologically available and economically practicable and achievable.
The technology-based effluent limitation measures include using only the amount of pesticide product per application and frequency of pesticide applications necessary to control the target pest, performing regular maintenance activities, calibrating and cleaning/repairing application equipment, and assessing weather conditions in the treatment area. Secondly, operators must develop and implement written IPM practices to comply with the non-numeric effluent limitations in the permit for each treatment area and pesticide use pattern. An IPM plan involves: (1) identifying and assessing the pest problem; (2) assessing effective pest management strategies; and (3) following specified procedures for pesticide application.
Comment 14
Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that Texas should implement the Texas Monarch and Native Pollinator Conservation Plan. Furthermore, Ms. Terry L. White, Ms. Ashley Parham and Ms. Alisha Parham comment that citizens can be responsible for their own mosquito control by using non-toxic repellants and removing puddles from their yards, and that citizens should be able to opt out if they want to live an organic lifestyle.
Response 14
The PGP is protective of human health and the environment provided the operators comply with the state law, FIFRA instruction, and the PGP.
The PGP supports the use of non-toxic means of pest control by requiring operators to develop and implement IPM. IPM is a sustainable approach to managing pests by combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and environmental risks.
The PGP does not oppose the implementation of the Texas Monarch and Native Pollinator Conservation Plan nor does it prohibit citizens from controlling mosquitoes by using non-toxic repellants and removing puddles from their yards.

IV. Changes Made In Response to Public Comment
No changes were made to the proposed permit in response to public comment.

Commissioners’ Response to Public Comment
9

