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Note: These definitions represent the TCEQ’s working interpretation of terms and phrases used in 40 CFR Part 125, Subparts I, J, or both. As such, these interpretations are not intended to change the meaning of words defined in those subparts.
Actual Intake Flow (AIF): The average volume of water withdrawn on a calendar year basis (in MGD) by a Cooling Water Intake Structure over the previous five years. It includes days of zero (0) intake flow. 40 CFR § 125.92(a)
Mean Annual flow: The flow calculated by averaging the intake water withdrawn each day of the calendar year. This average includes days with zero (0) flow. 
Best Technology Available (BTA) for minimizing Adverse Environmental Impact (AEI): The standard of compliance required by Section 316(b) of the Clean Water Act (CWA).
Cooling Water System: The combination of all equipment and construction used to convey water from a WOTUS to the cooling portion of the cooling system. Cooling Water Systems are unique to facilities; however, they are composed of some or all of the following:
Cooling Water Intake Structure(s) - This term includes any intake structure (primary or make-up) employed by the facility for purposes of replenishing water losses. 
Cooling Water Impoundment(s) – This term include cooling water storage units and waste treatment units.
Constructed Waterways and/or Pipelines
Cooling Portion(s) (e.g., condensers and heat exchangers)
Cooling Tower(s)
Any of the above equipment or constructions are potential items that may be subject to data collection or regular monitoring in accordance with 40 CFR § 122.21(r) and 40 CFR Part 125, Subpart J. 
Closed-Cycle Recirculating System (CCRS): A system designed and properly operated using minimized make-up and blowdown flows withdrawn from a water of the United States to support contact or non-contact cooling uses within a facility, or a system designed to include certain impoundments. A closed-cycle recirculating system passes cooling water through the condenser and other components of the cooling system and reuses the water for cooling multiple times. See 40 CFR § 125.92(c)(1) – (2) for additional clarification.
Cooling Water Intake Structure (CWIS): the total physical structure and any associated constructed waterways used to withdraw cooling water from waters of the United States. The cooling water intake structure extends from the point at which water is first withdrawn from waters of the United States up to, and including the intake pumps. 40 CFR § 125.92(f)
Design Intake Flow (DIF): means the value (in MGD) assigned during the cooling water intake structure design to the maximum instantaneous rate of flow of water the cooling water intake system is capable of withdrawing from a source waterbody. The facility's DIF may be adjusted to reflect permanent changes to the maximum capabilities of the cooling water intake system to withdraw cooling water, including pumps permanently removed from service, flow limit devices, and physical limitations of the piping. DIF does not include values associated with emergency and fire suppression capacity or redundant pumps (i.e., back-up pumps). 40 CFR § 125.92(g)
Entrainment: The passing of fish and/or shell fish, in any stage of life, through a CWIS and into a Cooling Water System, including the condenser or heat exchanger. 40 CFR § 125.92(h)
Entrainment mortality: Death from the physical stressors (primarily heat) of being entrained. 40 CFR § 125.92(i)
Impingement: The physical entrapment of any life stage of fish and/or shell fish on the face of a CWIS and/or screening device. 40 CFR § 125.92(n)
Impingement mortality: Death as a result of being impinged. 40 CFR § 125.92(o)
Low Capacity Utilization: An existing facility’s annual average capacity utilization rate (i.e., annual intake flow averaged over a 24-month contiguous period) is less than 8% of the mean annual flow of the source water, as described in 125.94(c)(12).
Point of Compliance (POC): A point where the impingement mortality or entrainment mortality standards apply. There may be separate or multiple points of compliance for impingement mortality and entrainment mortality depending upon cooling system configurations.
The Final Rule gives the TCEQ discretion to determine where a facility’s CWIS POC or POCs are located. Therefore, a CWIS POC may be where a facility withdraws cooling water directly from a water of the United States, withdraws make-up water for a CCRS, or both. 
Public Water System (PWS):  According to the Safe Drinking Water Act, a PWS is “a system for the provision to the public of water for human consumption through pipes or other constructed conveyances, if such system has at least fifteen service connections or regularly serves at least twenty-five individuals. Such term includes (i) any collection, treatment, storage, and distribution facilities under control of the operator of such system and used primarily in connection with such system, and (ii) any collection or pretreatment storage facilities not under such control which are used primarily in connection with such system.” A system with a PWS registration number issued by TCEQ is considered a PWS for the purposes of the Final Rule. 
EPA definitions located at 40 CFR 125.92 
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The Final Rule potentially applies to any facility that uses water for cooling purposes, where some (or all) of the water used for cooling is taken from a WOTUS.
Pdf of Applicability flowchart
Criteria:
The facility withdraws from WOTUS1, either directly or indirectly (third parties need to be considered), and the following are true:
a. The DIF of the CWIS is greater than 2 MGD, and
b. 25% or more of the water withdrawn is used exclusively* for cooling purposes. 
*Cooling water that is reused by a facility for any purpose other than contact or non-contact cooling does not count toward this percentage. Also, reclaimed wastewater treatment effluent, desalination effluent, and treated process wastewater effluent that are used for cooling do not count in the calculation of this percentage.
See the General Exemptions section below for qualifying exemptions from Section 316(b) of the CWA.
1 Pdf of WOTUS flowchart
Phase I vs Phase II Facilities
Subpart I, or “Phase I,” is applicable to “new” facilities. This means the facility must:
a. meet the definition of a “new source” as defined in 40 CFR § 122.2 and 122.29(B)(1),(2), and (4);
b. be a “greenfield” or stand-alone facility;
c. have commenced construction after January 17, 2002; and,
d. either use a newly constructed CWIS or an existing CWIS that has been or will be modified to increase intake volume.
Subpart J, or “Phase II” is applicable to any facility that does not meet the above criteria (i.e., is an existing facility).
Independent Suppliers
The Final Rule states that a NPDES permittee that obtains cooling water from an independent supplier operates a CWIS if it meets the other applicability criteria of the rule.  EPA seeks to prevent circumvention of the BTA requirements by a facility that contracts with an independent supplier that withdraws intake water from a WOTUS (76 Fed. Reg. 22194). TCEQ will consider whether or not a TPDES permittee has entered into an arrangement with an independent supplier in an effort to circumvent BTA requirements when evaluating the rules applicability to the TPDES permittee. TCEQ policy is that, if a water supplier has a PWS registration number issued by TCEQ, it is not an independent supplier under the Final Rule. Water suppliers that do not have a PWS registration number will be evaluated on a case-by-case basis to determine what, if any, permit conditions are needed to demonstrate compliance with Section 316(b) of the CWA. 
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A number of exemptions from Section 316(b) of the CWA are potentially available to permittees. Please read the following list to determine if your facility may qualify for an exemption from the rule.
1. Public Water Systems (PWS) exemption, 40 CFR § 125.91(c)
A facility that obtains water for cooling purposes from a PWS, as described by 40 CFR § 125.91(c), is not subject to Section 316(b) of the CWA. 
Check the Central Registry (add footnote with link) to determine if the entity from which your facility purchases water for cooling purposes is a PWS. If so, obtain the entity’s PWS registration number and include that information with the permit application. 
Pdf of TCEQ guidance on Texas Water Districts
Please Note: For a TPDES permittee that purchases water to qualify for an exemption under 40 CFR § 125.91, public infrastructure such as an upland canal or piping that is owned by a Water District must exist between the intake that withdraws water from a WOTUS and the TPDES-permitted facility. Many facilities in Texas withdraw from large man-made canal systems or other conveyances that are not likely to be considered WOTUS (e.g., uplands conveyance or “ditch” systems). If your facility withdraws from such a system, determine if the entity supplying the water for the conveyance system has a PWS registration number.
2. Reuse exemption, 40 CFR § 125.91(c)
Recycling of treated process water or use of reclaimed water from a wastewater treatment facility or desalination plant may qualify for an exemption from Section 316(b) of the CWQ. To apply for an exemption submit a water balance and any reuse authorization numbers, if available, with the application. The TCEQ will evaluate the reuse operations on a case-by-case basis to determine if the facility is subject to the Final Rule.
Consult with TCEQ staff about the specific nature of facility reuse operations in advance to determine if the facility qualifies for the exemption. Special cases may be considered.
3. De minimis Rate of Impingement exemption, 40 CFR § 125.94(c)(11):
If based on a review of site-specific data submitted as required by 40 CFR § 122.21(r), the documented rate of impingement at the CWIS are low enough, the TCEQ may conclude that no additional controls are necessary.
Low flow facilities that withdraw less than 5 percent of the mean annual flow of a river (e.g., de minimis intake flows) may also qualify for a de minimis exemption.
Example: If a facility withdraws less than 50 MGD AIF, withdraws less than 5% of the mean annual flow of the source water, and is not co-located with other facilities with CWISs such that is contributes to larger a share of mean annual flow, the TCEQ may determine the facility is a candidate for the exemption. 
4. Low Capacity Utilization Power Generation Units exemption), 40 CFR § 125.94(c)(12): 
Low capacity utilization electric generating facilities (e.g., less than 8% of total generating capacity is used on an annual average basis) may request reduced application requirements. 
The facility must provide data to demonstrate the low capacity utilization rate with the permit application. The TCEQ will consider the information and determine if less stringent requirements than those required by 40 CFR §§ 125.94(c)(1) – (7) to meet the BTA standard for impingement mortality are warranted on a case-by-case basis.
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Note: If any application materials are not applicable to the facility (e.g., 40 CFR § 122.21(r)(7) does not apply if past entrainment data does not exist), the facility must provide a brief explanation in the permit application of why a specific application requirement does not apply.
If any application materials are unavailable to the facility (e.g., information required by 40 CFR § 122.21(r)(4)(iii) is not available), the facility must provide a brief explanation for why a specific application requirement is unavailable to submit with the permit application and the efforts made to identify sources for the data.
All Facilities
All facilities that are subject to Section 316(b) of the CWA are expected to submit information as required in 40 CFR §§ 122.21(r)(2)–(8) with the permit application.
Greater than 125 MGD Actual Intake Flow
In addition to the above, if the facility AIF is more than 125 MGD, information listed in 40 CFR §§ 122.21(r)(9) - (13) is required, unless a waiver is granted by the TCEQ. 
Application Requirement Waivers for Reservoirs
Facilities that operate a CWIS on a man-made reservoir with a fishery stocked and managed by a state or federal wildlife management agency, or the equivalent, may request a waiver from some or all of the application requirements under 40 CFR § 122.21(r). A Section 404 Permit or Certificate of Adjudication should be sufficient to demonstrate the reservoir is man-made. Documentation of ongoing management practices, such as Texas Parks and Wildlife Department (TPWD) reports, should be sufficient to demonstrate the fishery is stocked and managed. The TCEQ may request additional information or require some of the materials listed under 40 CFR § 122.21(r) based on site-specific factors, such as information from TPWD regarding chronically poor fishery health.
Reservoirs that contain or support federally listed threatened or endangered species will not be granted a waiver from application requirements. 
Closed-Cycle Recirculating System (CCRS)
A CCRS is BTA for impingement mortality [40 CFR § 125.94(c)(1)]. Because a CCRS is specified as BTA for entrainment at new facilities subject to certain demonstrations, CCRS will be considered as the default BTA for entrainment at existing facilities provided that the permittee supplies supporting information, as requested.
[bookmark: _Toc465337571]Point or Points of Compliance (POC/POCs)
The POC is determined by the permittee and approved by the TCEQ in consideration of site-specific information. 
Generally, the CWIS that withdraws from a WOTUS into the Cooling Water System is considered to be the default POC/POCs. This can be at a CWIS, a make-up intake structure, or both.
The POC is not necessarily the intake for cooling water that feeds directly to the cooling portion of the cooling system. Intakes supplying cooling water directly to the cooling portion of the cooling system and withdrawing from a man-made impoundment that is not considered a WOTUS (e.g., exempt as a wastewater treatment system) are not anticipated to be considered a POC by the TCEQ. 
The TCEQ may also consider separate POCs for impingement and entrainment.  
Alternative POC/POCs may be considered by the TCEQ if a permittee makes a demonstration that there is a greater potential for AEI at a point other than the default POC/POCs. The TCEQ may also determine that an alternative POC is appropriate on a site-specific basis. 
A POC /POCs are determined on a site-specific basis. To ensure a correct and complete application, permittees are encouraged to:
· Schedule pre-application meets to discuss the site. All available data on the cooling water system should be presented for the most accurate POC designation possible.
· Propose a POC or POCs prior to the date of application and communicate with the TCEQ via correspondence. As much data as is available at the time of proposal is recommended for the most accurate POC designation possible.
Pdf of POC flowchart
Assessment of Adverse Environmental Impact (AEI)
Factors which may be considered in the assessment of AEI caused by rates of impingement and entrainment include, but are not limited to: 
· species characteristics for all stages of life; 
· CWIS environmental setting; 
· CWIS design, construction, and capacity; 
· disruption of aquatic food webs; 
· disruption of nutrient cycling and/or other biochemical processes; 
· alteration of species composition and overall levels of biodiversity; and 
· degradation of the overall aquatic environment. 
Upon review of information submitted with the permit application, as required by 40 CFR § 122.21(r), the TCEQ may request additional information if it is believed that factors relevant to site-specific conditions are not adequately addressed to allow for a determination regarding the Best Technology Available for minimizing AEI. 
[bookmark: _Toc465337572]Best Technology Available (BTA) Determinations
Impingement and entrainment
The EPA has specified seven options for meeting BTA for impingement in 125.94(c), but no options for meeting BTA for entrainment. BTA for minimizing AEI will be determined independently for impingement and entrainment (I&E), on a site-specific basis. However, if certain conditions are met the TCEQ may determine one uniform standard applies to both I&E at a specific facility. 
Generally, CCRS as defined by 40 CFR § 125.92(c)(1) and (2), which are operated and maintained properly, are considered BTA for both impingement and entrainment if they are minimizing make-up intake withdrawals. However, the TCEQ may determine additional information is needed to demonstrate BTA for some CCRSs. These additional factors include, but are not limited to: 
the presence of threatened or endangered species that may be affected by the cooling water intake structure, and
information submitted to the Executive Director by any fishery management agency.
If the TCEQ determines the facility meets BTA based on a review of the information submitted with the permit application, as required by 40 CFR § 122.21(r), additional site-specific permit terms and conditions for operation and maintenance of the CWISs may be included as part of meeting the BTA standard. If the TCEQ determines the facility does not meet BTA, additional permit terms and conditions, as well as a compliance schedule, would be included in a draft permit, both of which would become effective upon permit issuance.
Best Professional Judgement (BPJ) Facilities
Facilities that are not subject to 40 CFR §§ 125.94 through 125.99 are still required to meet BTA standards on the basis of Best Professional Judgment (BPJ) in accordance with 40 CFR § 125.90(b), unless the facility is determined to be exempt from Section 316(b) of the CWA. The compliance options for meeting impingement BTA standards in 40 CFR § 125.94(c) are not required in order to meet the impingement and entrainment standard on a BPJ basis. 
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Applications submitted prior to October 14, 2014
For applications submitted before October 14, 2014 that have yet to be issued, the required application materials are to be submitted with the application for the next permit action. 
Permit expiration prior to July 14, 2018
Permit applications submitted on or after October 14, 2014 for an existing permit expiring prior to July 14, 2018, must include the application materials required by 40 CFR § 122.21(r). 
If any required application materials are not available, the applicant may provide justification for the delay and request that an alternate schedule for submittal of application requirements be included in the reissued TPDES permit. 
Permit expiration after July 14, 2018
Permit applications for an existing permit expiring after July 14, 2018, must include the application materials required by 40 CFR § 122.21(r) with the permit application. 
If any required application materials are not available, the applicant may file an amendment or supplement a pending amendment request to provide justification for the delay and request that an alternate schedule for submittal of application requirements be included in the reissued TPDES permit.  The amendment should be submitted prior to August 1, 2017.
Pdf of Application Requirements flowchart
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