
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

AN ORDER Recommending the Addition of Portions of Briscoe 
County in the Briscoe, Hale, and Swisher County 
Priority Groundwater Management Area to High 
Plains Underground Water Conservation District No. 1 
TCEQ Docket No. 2013-1467-WR; SOAR Docket 
No. 582-14-0597 

On December 10, 2014, the Texas Commission on Enviromnental Quality (Commission) 

considered the Executive Director's Report for Briscoe, Hale, and Swisher County Priority 

Groundwater Management Area-Western Briscoe County (Report) and the Executive Director's 

recommendation that the western portions of Briscoe County within the Briscoe, Hale, and 

Swisher County Priority Groundwater Management Area (Briscoe PGMA) be added to the High 

Plains Underground Water Conservation District No. 1 (District). The State Office of 

Administrative Hearings (SOAH) administrative law judge (ALJ) presented a Proposal for 

Decision that recommended that the Commission approve the ED's recommendation. After 

considering the ALJ's Proposal for Decision, the Commission adopts the following Findings of 

Fact and Conclusions of Law: 



I. FINDINGS OF FACT 

Procedural History 

1. In September 2013, the Executive Director issued a Report for Briscoe, Hale and Swisher 
County Priority Groundwater Management Area-Western Briscoe County (Report). 

2. On October 14, 2013, the Executive Director referred this matter to SOAH for a hearing 
on the merits. 

3. On October 29 and 30, 2013, the Executive Director published notice about the 
December 3, 2013 preliminary hearing in two local newspapers, the Valley Tribune and 
Caprock Courier. 

4. The Executive Director sent copies of the notice and the Report to the Briscoe County 
Clerk, the Silverton public library, the Briscoe County judge, the Briscoe County 
commissioners, state river authorities, state agencies, state districts, other state and local 
elected officials, federal agencies, and other potential stakeholders. 

5. On December 3, 2013, the ALJ held a preliminary hearing in Silverton, Texas. 

6. At the preliminary hearing, the ALJ admitted as parties the Executive Director; the Office 
of Public Interest Counsel (OPIC); the District; and the Aligned Parties, Gary Weaks, 
Brad Ziegler, Leland Stukey, James Alan Patton, John Burson, Kyle Fuston, 
Jerry Leatherman, Perry Brunson, Jimmy Burson, Don Brown, Tommy Burson, and 
County Judge Wayne Nance. County Judge Nance later withdrew as a party. 

7. The ALJ adopted the parties' proposed prehearing schedule, and set April 8, 2014, as the 
date of the hearing on the merits in Silverton. 

8. On April 8, 2014, the ALJ convened the hearing on the merits at the Briscoe County 
Courthouse in Silverton, Texas. Appearing for the parties were attorney Christiaan Siano 
for the Executive Director; attorney Eli Martinez for OPIC; and attorney Wayne L. Brooks 
for the Aligned Parties. 

9. The ALJ closed the record on May 13, 2014, with the filing ofresponse briefs. 

Briscoe PGMA 

10. On June 29, 1990, the Texas Water Commission designated all of Briscoe County, except 
the area south of the Caprock Escarpment, as a Critical Area based on a study prepared in 
conjunction with the Texas Water Development Board (Board). 

11. In 1997, the Texas legislature amended the Texas Water Code (Code) to rename "critical 
areas" as "priority groundwater management areas." 

12. In 1999, the Commission adopted new rules that designated the Briscoe Critical Area as 
the Briscoe PGMA. 
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13. The Report considered the alternatives permitted by statute and recommended that the 
Commission extend the jurisdiction of the District to include the remaining 406 square 
miles of western Briscoe County (Non-Managed Area) that is within the Briscoe POMA 
but that is not part of any groundwater conservation district. 

Area Within the Briscoe PGMA Without GCD Management 

14. · The Ogallala aquifer underlies most of Briscoe County. 

15. The District encompasses Bailey, Cochran, Hale, Lamb, Lubbock, Lynn, Parmer, and 
Swisher Counties, as well as portions of Armstrong, Castro, Crosby, Deaf Smith, Floyd, 
Hockley, Potter, and Randall Counties. 

16. The District has adopted a groundwater management plan that has been approved by the 
Board. 

17. The District has adopted rules and policies as required by law. 

18. The District has joint planning relationships with the surrounding districts also involved in 
the management of their areas' resources within the associated aquifers. 

Effective Management and Adequate Funding for Groundwater Resources 

19. The option of creating a new groundwater conservation district to manage the Non­
Managed Area's groundwater is not practicable because the new district would encompass 
only 406 square miles, would require the election of a new qualified board of bonded 
trustees, and would require the hiring of staff. 

20. The boundaries of the Non-Managed Area are contiguous to the District's existing 
boundaries on the Non-Managed Area's western and southern sides. 

21. The contiguity makes the addition of the Non-Managed Area to the District a practical 
choice among the possible alternatives. 

22. The major and minor aquifers within the Briscoe POMA, including the Ogallala, underlie 
both the existing District managed lands and the Non-Managed Area. 

23. The addition of the Non-Managed Area to the District's jurisdiction would result in a 
single groundwater management program for most of the Ogallala aquifer south of the 
Canadian River. 

24. The District currently relies on taxes to fund its operations, and its current tax rate is 
$0.00754 per $100 valuation. 

25. Based on a $66 million valuation of the Non-Managed Area, the resulting total revenue 
generated at that valuation rate would be about $4,974. 

26. The District's 2012 budget was about $2. 8 million, or about $23 8 per square mile. 
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27. The Executive Director estimated the costs for operating a new district as ranging between 
$125,000 and $278,000. 

28. To generate that level of annual required revenue, a new district with $66 million in 
assessed valuation would need to impose a tax rate ranging between $0.1899 and $0.4224 
per $100, a rate 25 to 56 times higher than that currently imposed by the District. 

29. Adding the Non-Managed Area to the District is the most feasible and practicable option 
for protection and management of the groundwater resources. 

30. The expansion of the District to provide effective groundwater management to the Non­
Managed Area can be adequately funded. 

II. CONCLUSIONS OF LAW 

Jurisdiction and Notice 

1. The Commission has jurisdiction to identify areas of the state that are experiencing critical 
groundwater problems. Code§ 35.007(a). 

2. The Commission has jurisdiction to call an evidentiary hearing to consider whether all or 
part of the land in a POMA should be added to an existing district. Code § 35.008(b)(2). 

3. SOAH has jurisdiction to conduct the hearing and to issue a proposal for decision. Tex. 
Oov't Code§ 2003.042(a)(6). 

4. The Executive Director provided the required notice of the evidentiary hearing. Code 
§ 35.009 and 30 Tex. Admin. Code§§ 293.18(e) and 293.21(d). 

Evidentiary Hearing 

5. The April 8, 2014 evidentiary hearing was held in Briscoe County in accordance with the 
requirements of Code§ 35.00S(c), 30 Texas Administrative Code § 293.19, and 1 Texas 
Administrative Code chapter 155. 

6. The SOAH hearing was limited to the consideration of the Executive Director's Report and 
recommendation. 30 Tex. Admin. Code§ 293.19(b)(7). 

Adding the Area to the District 

7. The addition of the area within the Briscoe POMA that is not part of the District (Non­
Managed Area) to the District will result in the effective management of the Non-Managed 
Area's groundwater resources. 30 Tex. Admin. Code§ 293.19(b)(7)(A). 

8. The boundaries of the District will provide for the effective management of groundwater 
resources in the Non-Managed Area. 30 Tex. Admin. Code§ 293.19(b)(7)(B). 
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9. The addition of the Non-Managed Area to the District can be adequately funded to finance 
required or authorized groundwater management planning, regulatory, and district 
operation functions under Code chapter 36. 30 Tex. Admin. Code§ 293.19(b)(7)(C). 

10. The addition of the Non-Managed Area to the District is feasible and practicable. Code 
§ 35.008(b)(2). 

11. The Non-Managed Area should be added to the District's jurisdiction. Code 
§ 35.008(b)(2). 

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY THAT: 

1. The Commission recommends that the western portion of Briscoe County within the 
Briscoe, Swisher, and Hale County Priority Groundwater Management Area be added to 
the High Plains Underground Water Conservation District No. 1. 

2. The Commission directs the District to hold a vote about adding the Non-Managed Area 
not later than 120 days of receipt of this order, then advise the Commission of the outcome 
in accordance with Texas Water Code§ 35.013. 

3. All other motions, requests for entry of specific findings of fact or conclusions of law and 
any other requests for general or specific relief not expressly granted herein are hereby 
denied for want of merit. 

4. The effective date of this Order is the date the Order is final as provided by Texas 
Government Code§ 2001.144. 

5. If any provision, sentence, clause, or phrase of this Order is for any reason held to be 
invalid, the invalidity of any portion shall not affect the validity of the remaining portions 
of the Order. 

6. The Chief Clerk shall forward a copy of this Order to each party. 

Issue date: DEC 1 2 201~ 
TEXAS COMMISSION ON 
ENVIRONMENT AL QUALITY 
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Bryan W. Shaw, Ph.D., P.E., Chairman 
Toby Baker, Commissioner 
Zak Covar, Commissioner 
Richard A. Hyde, P.E., Executive Director 
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December 19, 2014 


TO:  Persons on the attached mailing list.  


RE: Addition of Portions of Briscoe County in the Briscoe, Hale, and Swisher County 
 Priority Groundwater Management Area to High Plains Underground Water 
 Conservation District No. 1 


TCEQ Docket No. 2013-1467-WR; SOAH Docket No. 582-14-0597 


Decision of the Commission. 


The Texas Commission on Environmental Quality (“TCEQ” or “Commission”) has made 
a decision to grant the above-referenced application.  Enclosed with this letter is a copy 
of the Commission’s order.  Unless a Motion for Rehearing (“MFR” or “motion”) is 
timely filed with the chief clerk, as described below, this action of the Commission will 
become final.  A MFR is a request for the Commission to review its decision on the 
matter.  Any motion must explain why the Commission should review the decision. 


Deadline for Filing Motion for Rehearing. 


A MFR must be received by the chief clerk’s office no later than 20 days after the date a 
person is notified of the Commission’s order on this application.  A person is presumed 
to have been notified on the third day after the date that this order is mailed.  


Motions may be filed in accordance with the requirements in 30 Texas Administrative 
Code § 80.272 and Texas Government Code § 2001. 146 with the chief clerk 
electronically at http://www.tceq.texas.gov/goto/eFilings or by filing an original and 7 
copies with the Chief Clerk at the following address: 


Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 
Fax: 512/239-3311 


In addition, a copy of the motion must be sent on the same day to each of the individuals 
on the attached mailing list.  A certificate of service stating that copies of the motion 
were sent to those on the mailing list must also be sent to the chief clerk.  The 
procedures for filing and serving motions for rehearing and responses are located in 30 
Texas Administrative Code (TAC) §80.272 and 30 TAC §1.10-1.11.  The hardcopy filing 
requirement is waived by the General Counsel pursuant to 30 TAC §1.10(h). 



http://www.tceq.state.tx.us/

http://www.tceq.texas.gov/goto/eFilings/





The written motion must contain (1) the name and representative capacity of the person 
filing the motion; (2) the style and official docket number assigned by SOAH or official 
docket number assigned by the Commission; (3) the date of the order; and (4) a concise 
statement of each allegation of error. 


Unless the time for the Commission to act on the motion is extended, the MFR is 
overruled by operation of law 45 days after a person is notified of the Commission’s 
order on this application. 


If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 


Sincerely, 


 
Bridget C. Bohac 
Chief Clerk 


BCB/ms 


Enclosure







 


 


Addition of Portions of Briscoe County in the Briscoe, Hale, and Swisher 
County Priority Groundwater Management Area to High Plains 


Underground Water Conservation District No. 1 
TCEQ Docket No. 2013-1467-WR 
SOAH Docket No. 582-14-0597 


Jason Coleman 
High Plains Groundwater Conservation 
District No. 1 
2930 Avenue G 
Lubbock, Texas  79411 


Wyatt L. Brooks 
Burdett Morgan Williamson & Boyken, 
LLP 
3423 South Soncy Road, Suite 300 
Amarillo, Texas  79119 


Brenda Hutson 
804 Pulitzer 
Silverton, Texas  79257 


FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 


Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program MC-108 
P.O. Box 13087 
Austin, Texas  78711-3087 


Todd Galiga, Senior Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087 


Peggy Hunka, P.G., Project Geologist 
Texas Commission on Environmental 
Quality 
Water Availability Division MC-147 
P.O. Box 13087 
Austin, Texas  78711-3087 


FOR PUBLIC INTEREST COUNSEL 
via electronic mail: 


Eli Martinez, Attorney 
Texas Commission on Environmental 
Quality 
Public Interest Counsel MC-103 
P.O. Box 13087 
Austin, Texas  78711-3087 


FOR THE CHIEF CLERK 
via electronic mail: 


Bridget C. Bohac, Chief Clerk 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 


* The Honorable Paul D. Keeper 
Administrative Law Judge 
State Office of Administrative Hearings 
P. O. Box 13025 
Austin, Texas 78711-3025 


* Courtesy Copy via e-Filing 
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