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1 General 

The Texas Water Conservation Association (TWCA) is providing consolidated comments 
herein regarding the Draft SB3 Permitting Guidelines issued by the Texas Commission on 
Environmental Quality (TCEQ) in June 2015.  These comments generally are organized 
according to the major headings included in TCEQ’s Draft SB3 Permitting Guidelines 
document. 
 
TCEQ’s effort to develop these Draft SB3 Permitting Guidelines and to consider input from 
the water rights community is appreciated. It is important to let applicants and others know 
how the rules will be applied in permitting decisions.  The guidelines should provide a 
framework up front that apprises applicants of what to expect with regard to e-flow 
requirements, and it should minimize confusion and conflicts during the permitting process.   
 
To that end, the overarching objective of the guidelines should be to provide specificity and 
clarity wherever possible as to how the SB3 standards are to be applied. The guidelines 
should be as specific as possible, with surety that the guidelines will not change as issues 
arise unless absolutely necessary.  With the current version of the Draft SB3 Permitting 
Guidelines, this kind of clarity has not been fully achieved, and there remains considerable 
latitude for interpretation when applying the SB3 e-flow standards.  However, it is 
recognized that some of this uncertainty is unavoidable due to specific circumstances that 
often are associated with individual applications, and it is difficult to set out specific 
guidelines that will always fit every situation. Still, opportunities for reinterpreting and 
changing the e-flow guidelines as issues arise should be minimized. Similarly, it is 
important to avoid the appearance that these guidelines are merely a starting point for how 
new applications will be reviewed with regard to e-flow requirements, and/or that they are 
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subject to substantive change as applications move through the permitting process.  Such 
an approach would not give an applicant much certainty with respect to e-flows 
implementation and thus would undermine the usefulness of the guidelines.  
 
TWCA recognizes that the application of the SB3 e-flow standards can involve complex 
procedures for some water rights situations, and that TCEQ has attempted to describe 
some of these types of situations in the Draft SB3 Permitting Guidelines document.  Rather 
than trying to generalize these complicated situations, it would be more helpful to TWCA 
members if real-life examples of special conditions were included in the document, so as 
to illustrate the concepts discussed. 
 
It also would be helpful if TCEQ would provide insight as to how e-flow requirements are to 
be addressed in river or coastal basins for which no SB3 e-flow standards have been 
adopted.  Is it anticipated that the SB3 process for developing e-flow standards will be 
undertaken in some of these other basins, but will TCEQ continue to address new water 
rights applications on a case-by-case basis and employ desktop methods for establishing 
instream e-flow requirements in basins where SB3 e-flow standards have not been 
adopted?  What about bay and estuary freshwater inflow requirements for coastal basins 
that have not been addressed through adopted e-flow standards? 
 
Overall, TWCA recommends that TCEQ consider creating a workgroup of experts and 
stakeholders to work with staff to further discuss and resolve the issues that are presented 
in these comments, as well as others that may be presented by other commenters.  

2 Scope 

2.1 In the first paragraph, the discussion regarding when SB3 Permitting Guidelines are 
to be applied to new applications is somewhat confusing, distinguishing those that 
request a new appropriation from those that do not request a new appropriation.  The 
guidelines state, “For applications that do not request a new appropriation of water, 
the commission’s Executive Director (ED) still intends to recommend permit special 
conditions, as appropriate, to protect environmental interests.”  This language needs 
to be further clarified and explained.  One approach would be to provide a descriptive 
list of specific circumstances when (and how) adopted SB3 standards will be used to 
develop special conditions for applications that do not request a new appropriation. 

2.2 There are a number of situations when the agency may include environmental flow 
conditions in water rights: (1) They may be included in water rights permits that are 
clearly subject to SB3 standards because they are new appropriations; (2) Further, 
they may be included in some situations where water rights amendments are 
requested, and the Draft SB3 Permitting Guidelines suggest that SB3 standards will 
be relied upon in some form or fashion to develop such conditions in basins where 
such standards exist; and  (3) In basins where no SB3 standards are adopted, TCEQ 
may still need to develop special conditions to address environmental flow concerns 
for various water rights applications.  The Draft SB3 Permitting Guidelines purport to 
address categories (1) and (2), but do not address category (3). As indicated by 
TWCA’s comments herein, the treatment of issues under category (2) in the Draft 
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SB3 Permitting Guidelines presents a number of questions and concerns. Moreover, 
stakeholders are clearly also interested in category (3). TWCA thus would like to 
encourage TCEQ to consider whether it would be appropriate to expand the scope of 
these Guidelines to provide more certainty on how the agency develops 
environmental flow conditions under all three categories, maybe segregated 
according to category. 

2.3 Changing or relocating a diversion point could be an example of an amendment that 
TCEQ considers to be an amendment that is not a new appropriation but 
nevertheless may result in a special condition being included to “protect 
environmental interests”.  If so, does it matter whether the amendment is: (a) adding 
or changing the diversion point of a run-of-river water right based on native flows (not 
return flows and not imported water); (b) adding or changing the diversion point of a 
run-of-river water right based on return flows; or (c) adding or changing the diversion 
point of a run-of-river water right based on imported water?  These are examples of 
circumstances that should be affirmatively addressed in the guidelines.  

2.4 The Draft SB3 Permitting Guidelines are silent with respect to the application of SB3 
e-flow standards to bed and banks permits. This is a matter that should be 
affirmatively addressed in the SB3 Permitting Guidelines document. 

2.5 There are numerous existing permits that have environmental flow requirements as 
special conditions (e.g., instream flow restrictions). The Draft SB3 Permitting 
Guidelines do not address the application of SB3 e-flow standards for amendments of 
these permits. What if TCEQ’s adopted e-flow standards are less stringent than those 
in the special conditions in the permit? TCEQ seems to be indicating that the special 
conditions still need to be followed even though the standards would suggest they are 
unnecessary. This should be affirmatively addressed in the SB3 Permitting 
Guidelines document. 

2.6 The Draft SB3 Permitting Guidelines do not address application of SB3 e-flow 
standards to applications involving return flows.  For example, with respect to an 
application by a holder of a water right based on return flows seeking to add a 
diversion point upstream of the water right holder’s existing diversion point, will e-flow 
restrictions be imposed on diversions at the new diversion point?  

2.7 The Guidelines should address the interplay between environmental flow special 
conditions and other special conditions that may be needed to address impacts to 
other water rights. For example, how will impacts to water rights be assessed and 
addressed when SB3 streamflow restrictions may also be needed for an application 
that is seeking to add a new diversion point? If the evaluation of the application’s 
impacts occur after inclusion of e-flow conditions, the potential impacts to water rights 
may be inappropriately masked. 

2.8 The Draft SB3 Permitting Guidelines document does not address application of SB3 
standards in the context of subordination.  If a new permit is subordinate to an 
existing senior water right that is itself subject to e-flow standards, is the subordinate 
permit also subject to a call to meet those standards?  If so, how would existing 
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permits junior to the subordinate permit, but not subordinate to the senior water right 
with e-flow standards, be addressed?  

2.9 The Draft SB3 Permitting Guidelines seem to suggest that, if an applicant proposes 
environmental flow special conditions in its application, TCEQ will incorporate the 
request in the WAM before assessing whether the application can satisfy the SB3 
applicable standards. If an applicant proposes to voluntarily include special conditions 
that are more stringent than the standards would require, the TCEQ’s analysis would 
show that the permit met the standards and, assuming other requirements were met, 
the permit could be issued. TWCA is concerned that issuing permits with special 
conditions that are voluntarily more stringent than the SB3 standards could adversely 
affect water availability for future applicants and, in effect, has the practical effect of 
appropriating water solely for environmental flows – something that is not authorized 
under law. Accordingly, TCEQ should clarify that, if proposed special conditions are 
more stringent than required, TCEQ will reduce the special conditions to require no 
more stringent restrictions than needed to satisfy the SB3 standards.   

3 Water Availability 

3.1 The first paragraph on page 2 of the Draft SB3 Permitting Guidelines states: 

 “In some basin and bay systems, certain applications are exempt from high flow 
pulse requirements. Including the complete set of adopted instream standards 
(subsistence flows, base flows, and high flow pulses) in the WAM will protect high 
flow pulse standards from being permitted to smaller applicants for new 
appropriations. This ensures that the water availability analysis for a new permit will 
consider any downstream flow standards even though those downstream flow 
standards would not be included in the special conditions for that permit.”  

This indicates that the standards will be applied and potentially lead to permit denial 
even if the application is explicitly exempted from the standards under the rules. This 
seems inappropriate. If the original analysis (with all of the standards applied) shows 
insufficient water available for appropriation, TCEQ could conduct a second analysis, 
without the standards that do not apply to the application, to see if the result is 
different.  Can the high flow pulse requirements be “turned off” in the WAM when 
these smaller water rights are encountered during a simulation loop, so their water 
availability would not be impacted?  In addition, this leads to the question of whether 
a senior right subject to high flow pulse requirements can prevent junior rights not 
subject to the requirements from making diversions that might result in the pulse 
requirement not being met thereby causing the senior right to not be able to divert. 
Further clarification of this issue needs to be provided. 

3.2 The concept that is introduced here of considering e-flow standards at all downstream 
measurement points when evaluating water availability for a new water right 
application but stipulating in the special conditions of the permit that compliance with 
e-flow standards is limited to only the nearest measurement point needs to be fully 
vetted among stakeholders and the TCEQ staff.  This approach is confusing, and 



July 31, 2015  Page 5 of 10 

may lead to inconsistency between water availability results and permit conditions, as 
well.  This issue is discussed further below. 

4 Applicability of Measurement Points 

4.1 The concept relating to the inconsistent treatment of measurement points for 
compliance with e-flow standards in the water availability analyses and in the real 
world through permit conditions is reaffirmed here.  While TCEQ has adopted e-flow 
standards for specific basins through the SB3 e-flow process, there remain questions 
as to what TCEQ is trying to accomplish with standards from an ecological viewpoint, 
how well standards represent protective e-flow regimes, how accurate are they in 
terms of real world ecological needs, and to what extent are sound ecological 
conditions at downstream locations dependent on satisfying e-flow standards at a 
measurement point far upstream.  What are the legal implications of including all SB3 
e-flow measurement points in evaluating an appropriation, but only including the first 
downstream measurement point as a special condition in a water right water right that 
is granted?  Does this affect the amount of water available and the appropriation 
amount or just the reliability of the water right?  Answers to these types of questions 
should be factored into the decision making for determining the best approach for 
selecting e-flow measurement points.  There needs to be a rigorous process 
undertaken to assess whether using all downstream measurement points or using 
just the immediately downstream measurement point is the appropriate approach for 
water rights permitting. 

4.2 It appears that the complexities of modeling the e-flow standards for a particular basin 
for purposes of determining water availability for existing and new water rights may 
be driving how the e-flow measurement point issue is being considered by TCEQ 
when processing new water right applications.  If the present structure of the WRAP 
software and the data input capabilities of the water availability models (WAMs) in 
general do not readily support being more selective or descriptive with regard to 
which e-flow measurement point or points should be applied for a particular water 
right, then WRAP software coding modifications need to be made to improve the 
capabilities of the WAMs to apply to a broader range of situations.  For example, in a 
WAM, there needs to be the capability to easily “turn off” all of the e-flow 
requirements at all measurement points in a basin except the one immediately 
downstream from a new water right to facilitate a better representation of the 
conditions that are actually going to be included in the permit once it is granted and 
the conditions under which it will actually be operated. 

4.3 Are there any cases in which TCEQ would consider “all measurement points in the 
adopted rules” to include the impact to all standards throughout the basin including 
those upstream of a new diversion point?  For an upstream or tributary contract for 
firm stored water in a downstream senior reservoir or as part of a subordination 
agreement, it is conceivable (depending on the WRAP modeling options) that the 
inclusion of the contract in the WAM could alter the modeled sequence of senior calls 
for flow passage and ultimately the sequence of regulated flows in other portions of 
the basin.  
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4.4 Use of the “nearest” e-flow measurement point as the basis for evaluating compliance 
with e-flow standards for a new water right in practice may not always be the best 
approach, as the nearest measurement point may be in an adjoining basin or could 
be on or immediately below a major intervening tributary.  The best measurement 
point should reflect hydrologically and ecologically similar conditions in proximity to 
the water right in question. For an application or amendment in a coastal basin that 
does not include a measurement point, it is noted in the Draft SB3 Permitting 
Guidelines document that adopted standards “may be translated from the nearest 
measurement point….”  This could be interpreted to mean a measurement point in 
another river basin.  Would a measurement point in another river basin be used as 
the metric, or merely used for the translation?  It is not readily apparent that the 
nearest measurement point is the most appropriate, nor is it clear how TCEQ will 
determine which measurement point is the most appropriate.  Is the same approach 
proposed for an application or amendment in a basin for which no e-flow standards 
have yet been adopted?  Clarification is needed from TCEQ on using the “nearest 
measurement point” for evaluating compliance with e-flow standards for new water 
rights and amendments. 

4.5 Page 3 of the Draft SB3 Permitting Guidelines document states, “If the measurement 
point was upstream of the proposed diversion location, the permit special condition 
would add the proposed diversion rate to the values in the adopted standards for the 
measurement point.”  It is not clear whether the “proposed diversion rate” is the 
diversion rate in the application (or permit) or the rate at which the applicant actually 
diverts at any given time. The special condition in the permit for an upstream 
measurement point should allow diversion of the amount by which flows at the 
upstream measurement point exceed the adopted standards at that point. This will 
allow diversion of flows that are in excess of the flow standards, just as would be the 
case for a downstream measurement point. In some cases, the permit holder may be 
able to divert at a lesser rate but not able to divert at the full permitted rate. 

5 Translating Environmental Flow Standards 

Subsistence and Base flows 

5.1 The discussion of how these e-flow translations would be made needs clarification, 
and in one particular instance the described approach appears to be incorrect.  Also, 
examples should be provided of how SB3 e-flow standards have been translated for 
the special conditions in existing water rights permits to see what the outcomes were. 

5.2 The first sentence below Figure 1 on page 4 of the Draft SB3 Permitting Guidelines 
document states that “Staff would then calculate the total naturalized flows at the 
applicant’s location for each season.”  How these calculations are to be performed is 
not described, but it is presumed that a drainage area ratio reflecting the drainage 
area above the applicant’s location to the incremental drainage area between Gages 
A and B would be applied to the total naturalized incremental flows derived for Gages 
A and B.  This needs to be confirmed.  Then it is stated “Finally, for each season, 
staff would calculate the ratio of the seasonal naturalized flows at the applicant’s 



July 31, 2015  Page 7 of 10 

location to the incremental flow (flow factor).  The adopted subsistence and base flow 
standards at Gage A would then be multiplied by the flow factor to develop the permit 
condition for the new water right.”  The word “incremental” in the first sentence above 
appears to be incorrect.  Instead, it should say “total naturalized flow at Gage A”.  
This would provide the proper translation of the subsistence and base flow standards 
at Gage A to the applicant’s location based solely on total naturalized flows at both 
locations. 

5.3 With regard to the same example, there may be cases when Gage B is included as a 
measurement point in the adopted standards, but the new water right on the tributary 
is hydrologically unrelated to the flow regime being protected at Gage B.  Gage B 
may be a mainstem gage with thousands of square miles of contributing drainage 
area.  The new water right may be located on an ephemeral or intermittent tributary 
with tens of square miles of drainage area or less.  In such cases, the applicant and 
TCEQ should have the discretion to appropriately translate environmental flow 
requirements to the tributary that reflect the potential for impact to the flow regime at 
Gage B, considering drainage area ratios and other factors. 

5.4 TCEQ should address when, if ever, it may appropriate to require a new streamflow 
gage to be installed at or near a new diversion point when the next nearest 
measurement point either is too far away to make a meaningful translation of the e-
flow standards or it does not reflect the flow regime conditions at the new diversion 
point.  

5.5 The last sentence of the first paragraph on page 5 of the Draft SB3 Permitting 
Guidelines document states that “If negative incremental flows are an issue at a 
particular location, staff could use a drainage area ratio to develop the flow factor.”  
The Guidelines document should provide additional details on how these situations 
with negative incremental flows will be resolved to result in positive e-flow 
requirements at a tributary location.  

Pulse Flows 

5.6 The issue of exempting certain permits with small authorized diversion or 
impoundment amounts needs to be discussed and further clarified with respect to 
how these situations are handled in the WAM for permitting purposes, particularly 
considering that the exemption thresholds vary somewhat from basin to basin.  Is the 
intent to apply the exemption thresholds to tributaries similarly from basin to basin, or 
will the implementation of these thresholds be interpreted specific to each basin?  
The application of pulse flows to small permits on tributaries, even if the same permit 
on the mainstem would be exempt and not have a pulse flow requirement, may be 
inconsistent with the intent of the BBEST and/or BBASC for that basin.  For example, 
Colorado SB3 e-flow requirements only have pulse flow exemptions for mainstem 
diversions, with no exemptions for diversions on tributaries downstream, even for 
very small pre-existing diversions.  TCEQ seems to be taking a very literal and 
narrow view of exemptions. This could be an issue for multiple basins. 
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5.7 Incorporation of the pulse flow requirements into the WAM to “protect [them] from 
being permitted to smaller applicants for new appropriations” even when the pulse 
flow requirements aren’t intended to apply to the small diversions seems inconsistent. 
Wasn’t the intent that allowing those small diversions would not appreciably impact 
the pulse flow, such that these small diversions can appropriate a small portion of the 
pulse flow without impacting ecological conditions? 

5.8 More discussion is needed of how the “duration exponent obtained from a power law 
relationship between pulse volumes and trigger flows in a given basin” is actually 
derived.  Where do the basic data come from and to what accuracy is the duration 
exponent calculated?  Simply referencing the underlying research document is not 
very helpful.  

5.9 The pulse scaling methodology described on page 5 of the Draft SB3 Permitting 
Guidelines document is adopted from a thesis submitted in May 2013.  The thesis is 
available at the url, http://www.crwr.utexas.edu/reports/2013/rpt13-2.shtml. The 
findings of the pulse scaling methodology were based on pulse flow standards that 
were available at the time of the research, namely for the Trinity, San Jacinto, Sabine, 
and Neches basins.  Has additional research been conducted to determine if the 
same pulse scaling methodology is generally applicable in the additional basins with 
adopted e-flow standards?  Page 52 – 53 of the thesis acknowledges that testing in 
additional basins is an area of further research.  For example, the thesis found that a 
duration exponent of 0.105 was applicable within the 4 basins of east Texas and 
noted that additional research is needed to determine the exponent for the other 
basins.  On page 53 of the thesis (url above) it is acknowledged that the WAM 
naturalized flows should be tested for applicability in the pulse scaling methodology.  
The TCEQ WAM contains methods to distribute naturalized flows to all ungaged 
control points.  WAM naturalized flows, if they are found to replicate the pulse scaling 
results obtained with the NHDPlus mean annual flow dataset, may be a better default 
source of data for pulse scaling so that consistency is maintained with the water 
availability analysis conducted by TCEQ staff. 

Bay and Estuary Evaluation 

5.10 TCEQ states in the first full paragraph on page 6 of the Draft SB3 Permitting 
Guidelines “The WAM used to process applications will be available to applicants and 
others who request the model and will be posted on TCEQ’s website.” This has not 
been the case in the past. In general, WAMs have been updated through the 
permitting process, and the only way to determine if the WAM on the web was current 
and accurate was to contact TCEQ staff and request the most updated model. 
Certainly, all of the applicable versions of the baseline WAMs used to establish the 
adopted bay and estuary (B&E) freshwater inflow standards have not been posted to 
date on TCEQ’s web site, much less the “spreadsheet calculators” referenced in the 
Draft SB3 Permitting Guidelines document.  How will TCEQ ensure that the WAMs on 
the web are kept up to date and available for applicants’ use?  

5.11 Experience has shown that the B&E freshwater inflow standards, in particular the 
frequencies at which certain seasonal and annual bay inflows are to be maintained, 

http://www.crwr.utexas.edu/reports/2013/rpt13-2.shtml
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sometimes cannot be satisfied in the baseline WAM even without a new water right 
being modeled.  It is apparent that these initial bay inflow frequencies were derived 
with a specific version of the baseline WAM that may not be available in its original 
form.  Additional guidance needs to be provided as to exactly which baseline WAMs 
are to be used for the bay inflow analyses and how the TCEQ staff will resolve such 
baseline noncompliance issues.   

5.12 What level of accuracy will be used to assess compliance with the flow frequencies 
stated in the B&E freshwater inflow standards?  Is it the whole percentage point or 
some fraction of a percentage point or is it subject to interpretation depending on 
circumstances? 

5.13 Under the Galveston Bay heading on page 6 of the Draft SB3 Permitting Guidelines 
document, the meaning of the last sentence of the first paragraph needs clarification 
– “In the event that frequency requirements are not met prior to processing the first 
application for a new appropriation of water, staff will consider whether the application 
has the potential to worsen these existing conditions.”  This is confusing because it 
initially refers to baseline condition frequencies that are not met, and then refers to 
how an application might worsen these frequencies, with the uncertainty of 
compliance or noncompliance apparently left to staff interpretation. Is this correct?  
The SB3 Permitting Guidelines document should provide clarity on this issue and also 
explain if there is expected to be a threshold for “worsen” below which an application 
may be approved even if freshwater inflow frequency requirements are not met 
because the permit has a de minimus effect on achievement frequencies. 

5.14 Also, does the sentence referenced in item 5.13 above imply that a “non-degradation” 
freshwater inflow standard for Galveston Bay has been adopted by staff?  How does 
this concept apply in other bay systems? Or to instream e-flow requirements?  Has 
TCEQ determined that inclusion of bay special conditions in permits based on the 
standards is not practicable? When would TCEQ include a special condition in a 
permit to restrict diversions to prevent inflow reductions below monthly minimum 
flows?  The basis for the approach taken by TCEQ for the B&E freshwater inflow 
standards for Galveston Bay needs to be explained in the e-flow guidelines document 
along with a discussion of how the adopted standards were derived. 

6 Guidelines for §298.25: Process for Adjusting Environmental Flow Conditions 
in Certain Permits 

Administrative Procedure for Adjustments 

6.1 On page 8 of the Draft SB3 Permitting Guidelines document, it is stated that TCEQ 
staff “will review all permits and amendments subject to the standards, which were 
issued before the standards were adopted, and determine whether permit conditions 
should be adjusted.” The phrase “subject to the standards” should be replaced with 
“that include an SB3 reopener provision” to make clear that these are the only water 
rights that can be adjusted. This is especially important since TCEQ indicates in this 
document that it will use the SB3 standards to develop special conditions in other 
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types of water rights applications that are not subject to including a SB3 reopener 
clause.  

6.2 To the extent that TCEQ has made any adjustments to water rights with a reopener 
clause based on SB3 standards, the Draft SB3 Permitting Guidelines should include 
specific examples of where and how such adjustments have been done.  

Technical Procedure for Adjustments 

6.3 Will TCEQ modify a permit condition in an existing permit with a SB3 reopener clause 
if a new measurement point is identified in a basin that is closer to the permit than the 
measurement point that formed the basis for the existing permit condition? 

Consideration of Voluntary Contributions 

6.4 If a Voluntary Contributions strategy is devised to increase B&E freshwater inflows so 
that the B&E inflow frequency requirements are satisfied, then can a strategy also be 
developed to increase the amount of flow in the river (e.g. return flows explicitly left in 
the river) to satisfy instream e-flow standards, and can this strategy be represented 
explicitly in the water availability modeling to determine achievement of 
instream/estuary flow criteria (not to affect the calculation of availability)?  If such a 
strategy is in a permit, then should it be equivalently considered during the 
assessment of regulated flow in the WAM? 

6.5 Page 11 of the SB3 Permitting Guidelines document states “The rule gives the water 
right holder credit for 50% of the amount, so long as that amount is not used for its 
original purposes.”  Does the phrase “that amount” refer to the full amount of the 
original permit?  What credit is given if some portion is used for its original purposes? 
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LCRA COMMENTS ON TCEQ DRAFT SB3 PERMITTING GUIDELINES 

I. General 

LCRA hopes that the release of the draft guidelines are just the start of a lengthier and 
more thorough conversation over the issues raised in LCRA’s comments, as well as those 
of others.  While the SB3 standards are appropriately unique to each basin in many 
respects, the development of special conditions to implement these standards, particularly 
those that are structured similarly in other basins, has the potential to significantly impact 
others seeking new or amended water rights.  Accordingly, it is critically important for the 
agency to ensure broad participation and a thorough discussion of the matters addressed 
by these guidelines. LCRA believes that the most effective way to achieve this would be 
for TCEQ to create a workgroup of experts and stakeholders to work with staff on the 
myriad issues that are likely to arise through the comments on these guidelines.  

II. Scope 

A. TCEQ should consider whether to issue separate Guidelines for those 
applications that are new appropriations where SB3 Standards clearly apply 
and other types of applications where environmental flow special conditions 
may be included (whether or not SB3 standards may be relied upon). 
Alternatively, TCEQ should consider broadening the Guidelines to include a 
discussion of how TCEQ will develop special conditions where no SB3 
standards exist to rely upon for development of special conditions.  

B. The Guidelines suggest that the standards will be used to develop special 
conditions for permits involving water rights amendments that are not 
otherwise considered “new appropriations” but nevertheless have the 
potential to impact environmental flows.  The Guidelines should more 
positively reiterate that the only impacts warranting attention are those 
resulting from a comparison with and without the water right amendment, 
assuming full use of the water right as currently authorized.   

C. The Guidelines would benefit from some specific examples of applying the 
SB3 standards to new appropriations, detailing how the WAM has been 
modified, how the permit conditions are written, etc.  

D. If the Commission intends to apply the standards to applications that do not 
include a new appropriation, it would be helpful to specifically identify the 
circumstances where this is anticipated.  For example, how (if at all) will the 
SB3 standards be used to develop special conditions for the following types 
of water rights amendments: 

1. Addition of (or relocation of) a diversion point (upstream or 
downstream).  

a) When below a third party reservoir with specified flow 
conditions,  
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b) When below the applicants reservoir with already established 
flow conditions.  

2. Authorization of an on-channel reservoir 

a) Upstream, supported by subordination to downstream run of 
river right 

b) Downstream, supported by a compensatory release of water 
from an upstream reservoir 

III. Water Availability 

A. The applicability of pulse flows in the context of applications (particularly on 
tributaries) needs further discussion.  (See p.2, ¶ 1) LCRA is concerned that 
the discussion in the Guidelines means that certain permit applications will 
be denied based on the lack of water available to meet pulse requirements 
even if rules specify these applications to be exempt from those pulse 
standards. At the same time, LCRA is cognizant that water needed to meet 
senior water rights that have special conditions for pulse flow requirements 
should not be impaired by junior rights that do not have these requirements.  

B. The Guidelines should address how environmental flows factor into an 
analysis of an application where the water right will be used in conjunction 
with other water rights such that a high level of reliability of the requested 
water right is not required. This type of application may be more and more 
common in the future.  

C. The concept that is introduced here of considering e-flow standards at all 
downstream measurement points when evaluating water availability for a 
new water rights application but stipulating in the special conditions of the 
permit that compliance with those e-flow standards is limited to only the 
nearest measurement point needs to be fully vetted among stakeholders and 
the TCEQ staff.  This approach is confusing, and may lead to inconsistency 
between water availability results and permit conditions, as well.  This issue 
is discussed further below. 

IV. Applicability of Measurement Points 

A. It seems that TCEQ may be inconsistent in its approach to determining water 
availability vs. development of special conditions.  There may be legal 
implications of including all SB3 e-flow measurement points in evaluating 
water availability, yet only including the first downstream measurement point 
for special conditions in a water right that is granted.   

B. Use of the nearest e-flow measurement point as the basis for evaluating 
compliance with e-flow standards for a new or amended water right may not 
always be the best approach and may not ensure that the actual impacts of 
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the proposed permit (or permit amendment) are appropriately assessed and 
addressed. The nearest measurement point may be immediately below a 
major intervening tributary, thus masking the effects of the permit on the 
mainstem of the river upstream of that measurement point.  The best 
measurement point should reflect hydrologically and ecologically similar 
conditions in proximity to the water right in question.  

V. Translating Environmental Flow Standards 

A. TCEQ should test its method for translating standards to see if the proposed 
method is actually successful in protecting the environmental flow standard. 
This could be accomplished by comparing two WAM runs, one that includes 
just the translated standard and another model that includes the actual 
standard.  It may be necessary to perform this analysis using a daily, rather 
than monthly WAM model when such models become available.  

B. The scenario used by TCEQ in its guidelines to discuss translation seems as 
though it may be incompletely described. Is there a downstream gage C that 
has a standard, or is the standard at A supposed to apply all the way to the 
coast? 

C. Bay and Estuary Evaluation 

LCRA requests that TCEQ clarify its interpretation of the bay standards for the 
Colorado River basin.  

30 Tex. Admin. Code § 298.330(a) (emphasis supplied), provides: 
 

(a) A water right application in the Colorado River Basin which increases 
the amount of water authorized to be stored, taken or diverted … shall not 
cause or contribute to an impairment of the inflow regimes as described 
in the figure in this subsection. Impairment of the inflow regime shall be 
evaluated as part of the water availability determination for a new water 
right or amendment that is subject to this subchapter. For purposes of this 
subsection, impairment would occur if the application, when considered in 
combination with any authorizations subject to this subchapter, which 
were issued prior to this application, would: 

(1) decrease the annual average freshwater inflow, at the most 
downstream point in the Colorado River Basin, below 60% of the 
long-term annual strategy quantity listed in Figure: 30 TAC 
§298.330(a)(2); 

(2) decrease the modeled annual frequency of any inflow regime [as 
set forth in the rules]; or, 

(3) decrease the monthly inflow quantity to Matagorda Bay below 
15,000 acre-feet per month. 

 

http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=30&pt=1&ch=298&rl=330
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For purposes of this discussion, the referenced figure provides a threshold minimum 
bay inflow of 15,000 acre-feet/month. 30 Tex. Admin. Code § 298.330(a)(2).  
 
LCRA understand this rule to mean that an applicant cannot be allowed to reduce 
the flow below 15,000 acre-feet/month in any of the modeling done to evaluate the 
application. However, a permit could still be granted with special conditions that 
prevent the application from causing the flow to drop below 15,000 acre-feet/month.  
In other words, if 15,000 acre-feet isn’t getting to the bay because of other 
diversions or low inflows, an applicant could not divert in that month, but in other 
months when the flows to the bay would be at least 15,000 acre-feet without the 
requested permit, the applicant should be able to divert so much as would be 
allowed so long as 15,000 acre-feet still got to the bay in that month (assuming the 
other standards, such as the long-term annual average inflow test can be satisfied, 
with inclusion of appropriate special conditions).    































   
       

 

July 31, 2015 

Dr. Kathy Alexander 
TCEQ, P.O. Box 13087, MC 160 
Austin, TX 78711-3087 
 

Re:  Comments of the National Wildlife Federation, Lone Star Chapter of the Sierra Club, and 

Caddo Lake Institute on Draft SB3 Permitting Guidelines 

Dear Dr. Alexander: 

The National Wildlife Federation, the Lone Star Chapter of the Sierra Club, and the Caddo Lake Institute 

appreciate the opportunity to provide these comments on the draft Senate Bill 3 permitting guidelines 

developed by the Executive Director. Our comments are organized to follow the headings included in 

the draft guidelines document. 

General Information about the Adopted Standards 

The first sentence in this section seems to indicate that the adopted standards apply only at the 

measurement points included in the rules. We suggest that the phrase “where the adopted standards 

apply” should be deleted. We understand the standards to apply to new appropriations throughout the 

area covered by the rules rather than just at the few specific measurement points actually listed in the 

rules. We believe the question of applicability is a different issue from where and how assessment of 

compliance will be undertaken, which is addressed elsewhere in the guidelines.   

Applicability of Measurement Points 

The guidelines should avoid stating any hard-and-fast determination that an applicant is required to 

include in its application only the measurement points in the rules. There simply is no way to be certain 

that the use of only those measurement points will be adequate to achieve the purposes of the flow 

standards in all circumstances. The general rules governing flow standards implementation expressly 

dictate the agency “will incorporate into every water right permit any condition, restriction, limitation, 

or provision … that is reasonably necessary to protect environmental flow standards.” 30 TAC §298.15 

(c). Because it is not possible to determine in advance that the use of a different gage or measurement 

location will never be reasonably necessary, the limitation indicated in the draft guidance is inconsistent 

with the rules. 

The guidelines should retain flexibility for the Executive Director, even in the absence of a request by the 

applicant, to include special conditions referencing additional measurement points, which might also be 

referred to as compliance points, as needed to protect achievement of the standards and the purposes 

of the standards. The guidelines should also maintain flexibility for the Executive Director to require an 

applicant to include additional compliance points in its application. 
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The statement that special conditions will never require compliance with standards at all downstream 

measurement points is too sweeping and is not justified. It simply is too difficult to anticipate all future 

circumstances. The rules expressly dictate the agency “will incorporate into every water right permit any 

condition, restriction, limitation, or provision … that is reasonably necessary to protect environmental 

flow standards.” 30 TAC §298.15 (c). Because it is not possible to determine in advance that the use of 

all downstream measurement points will never be reasonably necessary, the limitation indicated in the 

draft guidance is too sweeping and inconsistent with the rules. 

For example, the statement would indicate that, when there are only two downstream measurement 

points, compliance at both points could never be required under any set of circumstances. That 

conclusion is overbroad and, again, inconsistent with the rules. It might be justified for the guidance to 

indicate that the Executive Director anticipates that an applicant would rarely be required to 

demonstrate compliance at all downstream measurement points, but an absolute statement to that 

effect is unduly limiting and inconsistent with the rules. 

When using an upstream measurement point, as discussed in the last sentence of the first paragraph of 

this section, it is not necessarily sufficient simply to have a permit condition that adds the proposed 

diversion rate to the values in the standards for the measurement point. That likely would be sufficient if 

there were no intervening diversions or impoundments between the measurement point and the 

diversion point for the new permit. However, if such intervening diversion or storage is occurring that is 

not subject to the standards or equivalent flow restrictions, diversions or storage under the new permit 

would reduce flows to below the levels protected by the standards. That situation does not represent 

compliance with the standards. Any permit condition must ensure that the level of flow required by the 

environmental flow standards is protected at least to a point immediately downstream of the 

lowermost diversion or storage point under the new permit. When a downstream measurement point is 

applicable, diversions are only allowed if remaining flows at that point comply with the standards, which 

accounts for the combined effects of all diversions, storage, and channel losses within the reach. A 

similar result must be achieved when an upstream measurement point is used or, if that is not possible, 

an alternate downstream compliance point should be established.  

The reference, in the second paragraph of this section, to the treatment of an application for a new 

appropriation in a coastal basin without a measurement point appears to apply the standards beyond 

the scope of Section 11.147 (e-1). In that example, unless the standards expressly indicate otherwise, 

there would not be an applicable flow standard to apply. The basis for applying standards in coastal 

basins other than those for which the standards were developed is far from clear. Inflows from those 

coastal basins were, presumably, expected in addition to compliance with the flow standards when the 

recommendations for standards were developed and when the standards were adopted. Thus, for 

example, as illustrated in the table in Section 298.225 of TCEQ’s rules, inflow standards for Galveston 

Bay are established only for the Trinity and San Jacinto basins. The values in the standards were set by 

TCEQ based on WAM modeling to assess availability of unappropriated flow and impacts on water 

availability within those specific basins, while assuming full authorization levels of inflows, or some 

other scenario, for the coastal basin inflows. Applying some form of drainage area ratio to the standards 

to apply them in coastal basins would not necessarily reflect underlying expectations about the amount 

of future inflows from those coastal basins that were initially employed in developing the standards. 

Certainly, inflow standards for coastal basins not currently addressed in the standards should be 
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developed in the future, but the current standards do not apply in those basins. TCEQ does have 

reasonable discretion in determining what conditions to impose on new water rights in those coastal 

basins, but the standards do not include the basins and do not apply there. The guidance document 

should recognize that. 

Translating Environmental Flow Standards 

To avoid undue confusion, the first sentence in this section should be qualified to note that the goal of 

“flow restriction” special conditions in a permit will be to protect achievement of compliance with the 

standards. As properly noted in the Scope section of the document, the guidelines address how 

recommendations for flow restriction special conditions to implement the standards will be developed. 

Other special conditions related to environmental issues may be included in a permit to meet other 

goals and the guidelines should acknowledge that. For example, if a reservoir is proposed, special 

conditions under Section 11.152 may be necessary to address terrestrial or riparian habitat mitigation 

issues not considered in the flow standards. Similarly, as the rules acknowledge in Section 298.10 (b), 

TCEQ retains authority to impose special conditions pursuant to Sections 11.042 and 11.046 of the 

Water Code independent of the standards. Special conditions imposed under those provisions could be 

crafted to achieve other purposes consistent with protecting the standards. 

With respect to the second sentence of the first paragraph of this section, the potential to require use of 

a different gage, or compliance point, than the ones listed in the standards in appropriate circumstances 

should be recognized, regardless of whether it is requested by the applicant. The use of different gages 

should not be a one-way street available only at the request of an applicant. Nothing in the rules 

supports that. If the use of a different gage is needed to ensure effective protection of flows consistent 

with the standards, the guidance document should recognize that potential. The rules expressly dictate 

the agency “will incorporate into every water right permit any condition, restriction, limitation, or 

provision … that is reasonably necessary to protect environmental flow standards.” 30 TAC §298.15 (c). 

Because it is not possible to determine in advance that the use of a different gage will never be 

reasonably necessary to ensure compliance with the standards, the limitation indicated in the draft 

guidance is inconsistent with the rules. For example, as discussed above, an alternate compliance point 

may be needed to replace an upstream measurement point to account for intervening diversions or 

storage under existing permits. The use of the adopted measurement points in the standards should be 

further qualified to note that the effect must be to adequately achieve the purposes of the standards: 

“[t]o the maximum extent reasonable and practicable while achieving the purposes of the environmental 

flow standards, permit special conditions will be based on adopted standards at adopted measurement 

points.”  

Subsistence and Base Flows 

The guidance should acknowledge that the presence of significant spring contributions or concentrated 

areas of high channel losses also would be examples of situations when a flow factor approach, or 

something different from a drainage area ratio, likely would be appropriate. In addition, the discussion 

should acknowledge that use of a gage located on a tributary stream also may be an appropriate, even 

superior, approach in a situation similar to the one illustrated in Figure 1. For example, use of such a 

gage would be appropriate to avoid the potential for the diversion on the tributary noted in Figure 1 to 

completely dewater that stream as long as adequate flow from the other stream reached Gage B.  
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Pulse flows 

It might be helpful to have a transition sentence or phrase between the first sentence, which appears to 

state an exception to the overall discussion, and the remaining text. If we are correct in our 

understanding, the Executive Director might consider inserting a phrase such as “for new appropriations 

that will include pulse flow special conditions,” at the beginning of the second sentence. The discussion 

in the guidelines does not directly address pulse flow requirements in the standards that do not include 

a volume component.1 It does not appear that the referenced technical analysis considered the 

applicability of the proposed methodology to those types of pulses. It would be helpful to include some 

discussion of how those types of pulse flow standards might appropriately be translated.  

Bay and Estuary Evaluation 

As discussed further below, freshwater inflow standards must be incorporated into permits in a manner 

that effectuates the reopener provision requirements of Section 11.147 (e-1). There likely are multiple 

options for doing so consistent with the language of the standards.  

Galveston Bay 

The fifth sentence in this section indicates that, if the frequency criteria in the standards are not met, 

staff “may” recommend denial of the application. It is unclear on what basis staff could recommend 

anything but denial under those circumstances. If there are justified exceptions to a recommendation of 

denial, they should be discussed in the document.  

The last sentence in this section indicates that, in circumstances when the frequency requirements are 

not met prior to the first application subject to the standards, staff will “consider” whether the 

application has the potential to worsen existing conditions. However, the document fails to indicate the 

appropriate outcome of that consideration. The guidance document should indicate that if the new 

appropriation has the potential to increase the extent of noncompliance, the application, unless 

modified to avoid that result, will be denied.  

Matagorda, Lavaca, and San Antonio Bays 

It is unclear why Corpus Christi Bay is not included in this section. Those flow standards also provide for 

consideration of voluntary strategies.2 Currently, there is no discussion of review of compliance with 

flow standards for Corpus Christi Bay and that omission also should be corrected.  

  

                                                           
1 Certain pulse standards for the San Antonio River and Cibolo Creek (see, Sections 298.380 (c)(12)(B), (c)(13)(B), 
(c)(14)(B), and (c)(15)(B)) and for the Colorado River below Lake Travis (see Sections 298.330 (e)(12)(A) and (B), 
298.330 (e)(13)(A) and (B), and 298.330 (e)(14)(A) and (B)) have a different structure, defining only trigger levels 
and durations and having a different mechanism for determining compliance. 
2 Section 298.430 (b). 
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San Antonio Bay 

The third sentence in this section is not accurate in all instances. Specifically, based on the language of 

the standards, determination of compliance with Section 298.380 (a)(3)(C) or (a)(4)(C) does not involve 

addition or subtraction. 

Mission and Aransas Bays 

Some acknowledgement of the assessment approach for these bays should be added to the guidelines 

document and the text should recognize the need to protect increased inflows resulting from affirmative 

strategies. 

Guidelines for §298.25: Process for Adjusting Environmental Flow Conditions in Certain Permits 

Administrative Procedure for Adjustments 

Second full paragraph on page 8: This entire paragraph is confusing. The reference to a review “after 

standards are adopted for the first three basin and bay systems,” is unclear. First, those standards have 

already been adopted. Second, the language does not address when reviews will occur in the other 

basin and bay systems. Third, the language fails to address reviews required after a standards revision 

process has occurred.  

We agree that it is appropriate to establish a schedule for reviews of permits issued after September 1, 

2007, which is when the requirement to include reopener provisions in permits and amendments 

involving new appropriations when into effect. And, we acknowledge that reviews cannot be 

undertaken until after applicable environmental standards have been adopted. However, such 

standards have now been adopted for multiple basins. The commenting parties suggest that a specific 

schedule for completing the initial reviews in all of those basins should be incorporated into the 

guidance. If some of the reviews have been completed, a description of the review process and 

outcomes would be a useful addition to the document. 

As the rules in Subchapter A of Chapter 298 make clear,3 future reviews would be needed after any 

revisions of the applicable flow standards. Perhaps future reviews would be appropriate on a periodic 

basis regardless of flow standards revisions, but, at a minimum, reviews would be needed after any 

revisions that result in an increase in the level of protection in the standards. As noted in Section 11.147 

(e-1) of the Code and Section 298.25 (a) of the rules, the basis for such an adjustment is “to achieve 

compliance with the applicable environmental flow standards.” If the level of protection is increased, a 

review is needed to consider changes to achieve compliance. Accordingly, it would be helpful for the 

guidance to set out a time period after such revisions are adopted during which subsequent reviews 

would be undertaken. And, of course, such future reviews would include all permits in the relevant 

areas that were issued after September 1, 2007 and before the adoption of the revised standards.  

                                                           
3 Section 298.25 (h) provides, in pertinent part: “The environmental flow adjustment, in combination with any 
previous adjustments made under this section may not increase the amount of the environmental flow pass-
through or release requirement for a water right permit by more than 12.5% of the annualized total of that 
requirement contained in the permit as issued ….” (Emphasis added). That language acknowledges the likelihood 
that more than one adjustment will take place, provided that the cumulative impact does not exceed 12.5 percent. 
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The meaning of the second sentence of the second full paragraph on page 8 also is unclear. We suggest 

that the second and third sentences might be combined to read something like the following: “Staff will 

propose adjustments to permit conditions to achieve compliance with the adopted standards to the 

maximum extent reasonable, provided that any adjustment made shall not exceed, on a cumulative 

basis, 12.5% of the annualized amount of the relevant permit requirement as it existed when the 

reopener language was included in the permit.” 

Third full paragraph on page 8: The meaning of the first sentence would be clearer if it referred to 

Subsection (i) of Section 298.25. The second sentence does not really provide much insight into how the 

various factors are taken into account. We suggest that an alternate articulation might indicate that the 

determination of whether an adjustment will be made and of the nature of any such adjustment will 

take into account the relationship between the increased environmental flow protection that would be 

expected and the impact on the underlying use of water, when considering the number and spatial 

locations of permits that are subject to the adopted standards in a river basin, the priority dates of those 

permits, and the extent to which existing special conditions in the permits subject to adjustment are 

consistent with and protective of the adopted standards for that basin. 

Carryover Paragraph at bottom of p. 8: Regardless of how freshwater inflow standards are 

implemented—that is, regardless of whether or not the permit includes specific freshwater inflow 

requirements as operative permit conditions regulating day-to-day diversions—permits must effectively 

incorporate the reopener provision required by Section 11.147 (e-1) of the Water Code. That reopener is 

required for instream flow protection and for freshwater inflow protection. However, the draft 

guidelines appear to suggest that the reopener provision would not be applied for freshwater inflow 

protections. That is not consistent with the Water Code or the flow standards.  

Section 298.225 (b), in Subchapter B, expressly acknowledges that protections for freshwater inflows are 

subject to adjustment in accordance with Section 11.147 (e-1). Although comparable provisions are not 

included in other subchapters, the Water Code does not allow for a distinction in approach to the 

reopener provision. Even in basins for which no specific freshwater inflow standards are currently in 

effect, existing permit conditions in permits containing a reopener provision would be subject to 

adjustment to help meet inflow standards adopted in the future.4 Nothing in the subchapters5 that do 

no currently include inflow standards even suggests that the reopener provision would not apply for 

inflow standards that might be adopted in the future.6   

                                                           
4 The amount of any adjustment would be limited by the 12.5% level set in Section 11.147 (e-1)(1) as applied to the 
underlying permit. 
5 For Subchapter C, which includes the Sabine and Neches Rivers; Subchapter G, which includes the Brazos River 
and its associated bay and estuary system; and Subchapter H, which includes the Rio Grande, Rio Grande estuary, 
and Lower Laguna Madre, no separate freshwater inflow standards currently are applicable. None of those 
Subchapters has language suggesting that a reopener provision would not apply for freshwater inflow standards 
adopted in the future. Although there may be alternate formulations for how the permit terms are adjusted to 
help achieve compliance—for example, pulse flow requirements might be increased to help meet inflow targets—
the potential for the adjustment to occur must be recognized.  
6 Even if the rules were to include such language, the language would be ineffectual because the rules must be 
consistent with Section 11.147 (e-1). 
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To comply with that reopener requirement, permits in those basins with freshwater inflow standards 

that are issued after the standards were adopted must incorporate the inflow standards in a way that 

allows for fully implementing the Section 11.147 (e-1) reopener provision. That likely could be 

accomplished in a number of ways, including by explicitly incorporating the freshwater inflow 

requirements in the applicable Subchapter into permits issued, either as an attachment to the permit or 

by including language explicitly referencing the applicability of the freshwater inflow standards for the 

purpose of implementing the reopener provision.  

Technical Procedure for Adjustments 

We understand that the examples represent simplified approaches and appreciate the acknowledgment 

that alternatives to those simple adjustments would be considered. However, the guidance should avoid 

any suggestion that such a simplified approach would represent the assumed starting point. Indeed, it 

was the potential for adjustments focused on one or more key seasons that resulted in the statutory 

reference to “the annualized total” in applying the 12.5% adjustment. A key factor in that consideration 

of approaches for distribution of the adjustment should be an evaluation of how the available water, as 

determined by application of the 12.5% adjustment, could best contribute to achieving compliance with 

the applicable standards.   

Consideration of Voluntary Contributions 

The first sentence of the last paragraph seems overbroad. If the underlying water right had a 

distribution that was not evenly distributed across the year, it would seem that a similar distribution 

would be appropriate for a voluntary contribution.  

Your consideration of these comments will be greatly appreciated. Please contact the undersigned if you 

have questions about the comments or would like to continue the dialogue. Certainly much will be 

learned as environmental flow standards are implemented and new challenges will be identified. We 

encourage the creation of an ongoing and collaborative mechanism for addressing that new information 

and for updating the guidelines on an ongoing basis. 

       Sincerely, 

        

       Myron J. Hess 

       Manager, Texas Water Programs/Counsel 

National Wildlife Federation 

Phone: 512-610-7754 

Email: hess@nwf.org 

 

Cc:  Ken Kramer, Jennifer Walker, Lone Star Chapter, Sierra Club 

 Rick Lowerre, Caddo Lake Institute 



 
 

KRC Comments on TCEQ’s Policy on SB3 Eflow Implementation 

July 31, 2015 

BACKGROUND 

The draft policy indicates that, for the purposes of evaluating water availability for water rights that 

request new appropriations of water, the WAM model that will be used to evaluate the application will 

have all SB3 eflow requirements for all downstream SB3 locations engaged senior to the application (at 

the SB3 “priority date”) even if the water right application is clearly exempt from some of the SB3 eflow 

requirements (i.e. high flow pulses). 

Page 2, second to the last sentence states: 

“In some basin and bay systems, certain applications are exempt from high flow pulse 

requirements. Including the complete set of adopted instream standards (subsistence flows, base 

flows, and high pulse flows) in the WAM will protect high flow pulse standards from being 

permitted to smaller applicants for new appropriations.” 

In addition, the policy makes it clear that if a permit is granted, the only eflow location that the permit 

owner will be required to address are those associated with the first downstream SB3 location, not all 

downstream SB3 locations that are applied in the WAM model for the permit water availability test. 

Page 2, last sentence states: 

“This ensures that the water availability analysis for a new permit will consider any downstream 

flow standards even though those flow standards would not be included in the special conditions 

for that permit.” 

 Such a policy seems problematic for the following reasons: 

(1) The water availability test may eliminate some water right applications by imposing all 

downstream SB3 standards, even though the lesser requirement that would be contained in the 

permit special condition (only first downstream SB3 standard) might have “allowed” such 

application. 

 

(2) The water availability test may eliminate some water right applications by imposing all 

components of the SB3 standards, even though smaller water right applications are specifically 

exempt from high flow pulse requirements per TCEQ rules. Again, if the same eflow requirement 

was imposed in the WAM water availability test as will be specified in the proposed permit 

condition (only subsistence and applicable base; no high flow pulse requirement), the water 

availability test might have “allowed” such application. 

 

(3) After a water right is granted under the “all downstream SB3 criteria” and the “all SB3 

components” but issued to operate under lesser criteria, how will the recently issued water 

right be represented in the permitting WAM before the next new water right application is 

evaluated? If the recently issued water right remains represented in the TCEQ’s permitting 

WAM as having to pass inflows to address all downstream SB3 components at all downstream 
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SB3 locations when in fact this is not required in the authorized permit, the WAM model will not 

be theoretically correct for evaluating water availability for the next water right application. 

 

DISCUSSION 

It appears that at least part of the reasoning the proposed policy sets up the above described 

inconsistencies may be because of the difficulty in being able to impose individual components of the 

SB3 standards in the WAM model against some water rights but not others. Using the current approach 

for implementing SB3 type flow restrictions in the WAM models, often times hundreds of lines of code 

are needed to represent a single SB3 location and some of the larger basin models have as many as 19 

SB3 standard locations (Brazos River Basin). In order to impose part of the SB3 requirements against 

some water rights (subsistence and applicable base only) and all of the SB3 requirements against other 

water rights (subsistence, applicable base, and high flow pulses) large blocks of the SB3 code has to be 

duplicated, enabled with much of detailed portions renamed and retimed, then turned off after one 

water right is simulated only to be duplicated, renamed and retimed again in order to impose all 

components against the next water right. This creates excess complications in the WAM input files, a 

need for constant creative post process checks to ensure the SB3 components are turned off and on 

consistent with the model user’s intention, and also burdens the monthly WAM model’s simulation 

time. As as more time elapses and additional water rights and amendments are issued by the TCEQ after 

SB3, the problem will just get worse. 

 

RECOMMENDATION 

During the WRAP Users Group Meeting on July 24, 2015, Dr. Ralph Wurbs described a process in which a 

daily version of TCEQ’s WAM models was developed to include all of the SB3 eflow requirements.  The 

daily simulation has additional capabilities for modeling high flow pulses that are not part of the 

monthly modeling package.  The daily model sets daily quantities of instream flow targets that are 

triggered for protecting regulated flows under the SB3 requirements and can automatically accumulate 

these daily SB3 instream flow targets into monthly volumes.  Finally, the monthly SB3 instream flow 

targets that were output from the daily model can be used as input by the monthly timestep version of 

the same model.  Documentation of this approach is described in detail with a case study using the 

Brazos WAM in the following report: 

R.A. Wurbs and R.J. Hoffpauir, Environmental Flows in Water Availability Modeling, TWRI-TR 440, 285 pages, 
May 2013.  
 
The report may be downloaded at the following locations: 
https://ceprofs.civil.tamu.edu/rwurbs/wrap.htm under “other reports”; and 

http://twri.tamu.edu/publications/reports/2013/tr‐440/ 

Some consideration should be given to this overall concept. First, if this information were created using 

a daily timestep WAM model of the same basin, the resulting monthly volumes should be more 

appropriate than those being generated in the monthly timestep WAM model simply because the daily 

WAM model could more accurately represent high flow pulse requirements because of the daily 
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attributes of trigger, duration and magnitude for the high flow pulses. Second, since the process used to 

create the monthly time series of flow requirements for each of the SB3 gage locations could now be 

read into the monthly WAM model (using HI or TS records), all of the complex code currently used in the 

WAM monthly input files to determine the SB3 requirements could be eliminated. Furthermore, if this 

process were used, it is possible that the monthly total volume for each “category” of eflows at each SB3 

location could be quantified separately in the daily model (ie, subsistence, base, all high flow pulse) and 

then the appropriate components applicable to a subject water right in the monthly model could be 

imposed using a single control point and single instream flow record identifier. Finally, since this 

information would be read into the monthly WAM model as HI or TS records, this information would be 

readily available at all priority instances within the simulation, not just available after the SB3 priority 

date has been encountered in WAM, as it is currently. This could be useful for evaluating potential 

amendments of senior water rights that are considering amendments that would be subject to some 

portion of the SB3 requirements. 

ALTERANTIVE RECOMMENDATION 

As an alternative, or as a placeholder in the absence of a daily companion WAM model existing for some 

basins, some consideration should be given to the same general concept of calculating the volumes of 

flow required by SB3 requirements in a separate monthly timestep model and then reading these 

volumes into the regular WAM model as HI or TS records to be called upon whenever needed in the 

regular monthly WAM model. This modified approach would not have the apparent improved precision 

in calculating high flow pulse volumes that are based on daily timestep WAM logic; however, the 

monthly WAM model process would still benefit from having a more manageable way to impose the 

precise SB3 components that a proposed permit would be subject to. In addition, not having to 

recalculate the volumes over and over again at different priority date instances would simplify the 

model significantly and result in a WAM model process that is much easier to maintain and add new 

water rights to in the future. 
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MEMORANDUM 
 

TO:    Rio Grande Basin, and Bay Area Stakeholder Committee  

  c/o Tony Reisinger and Cory Horan 

 

FROM:   BBASC Committee Members 

  Michael McCulloch, DVM 

  Alan Zeman 

 

DATE:   November 7, 2012 

 

RE:    Recommendation regarding environmental flow standards and   

  strategies to meet these standards. 

 

 

I. Introduction: 
 

Because of travel logistics and time restraints, we ask the Rio Grande BBASC to accept this 

document as our contribution to the environmental flow process as established by SB3 and 

promulgated by the 80th Texas legislature.  Since Dr. Bob Brandes, vice-chair of the state-wide 

Science Advisory Committee (SAC), recommended that we limit our scope to the Presidio to 

Amistad stretch and because of our lifelong experiences with the Pecos River, we feel that it 

behooves us to address the environmental soundness of this important tributary to the Rio Grande.  

More specifically our comment will be limited to Pecos River from the state line to Independence 

Creek. 

 

II. Overview: 
 

The Pecos River is the 15th longest river in the U.S. and is the largest drainage basin to the Rio 

Grande River.  The Texas segment of the Pecos River from the state line to Independence Creek 

has extremely salty water, which, in some cases, is not suitable for human or animal use.  Although 

the river has long been used for irrigation, continued use of the salty river water has led to declines 

in crop production and changes in the crops produced.  Human and natural influences throughout 

the watershed have decreased the water quality and altered the volume of the river’s flow.  The 

high salt content in the upstream segment is beginning to affect water quality further downstream.  

The normal TDS levels for this segment range from 6,000 ppm to 13,000 ppm. At a time of no 

releases from Red Bluff Water Power Control District (RBWPCD) the TDS’s reach the 18,000 

ppm range.  As a side note, cattle can not drink over 6,000 ppm water.  At the Amistad International 

Reservoir below the outlet of the river, recent evaluations of salinity show that, despite 

improvements in water quality over the length of the river, the Pecos River still adds about 26 

percent of the reservoir’s annual salt load while contributing only 9.5 percent of the annual inflow.  

This reservoir is used as a primary drinking water supply for municipalities in Texas and Mexico.  

In Texas the drinking water standard for potable water is a maximum TDS of 1,000 ppm.  That 

level has been surpassed twice since the reservoir was completed.  Long-term average salinity in 

the reservoir has steadily increased since construction was completed and is getting closer to the 
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maximum drinking water standard.  The lack of environmental flow standards has made the 

potential of a salt flush due to a flood event more of a concern for Amistad.  Several segments of 

the river have been identified as having depressed DO levels, elevated golden algae levels, and 

high nutrient levels.  DO and golden algae severely impact aquatic species and should be properly 

managed to improve the health of the river.  Nutrients may also affect the quality of water in the 

river and may lead to excessive vegetation growth and other problems if their levels increase.  Two 

segments of the river were recently added to the Texas Water Quality Inventory and 303(d) List.  

Segments 2311_05 and 2311_06, which cover the river between Business I-20 and U.S. Highway 

67 (Pecos to Girvin), were included on the 2006 303 (d) List for depressed dissolved oxygen (DO) 

levels.  To be removed from the list, these areas of the river must meet and maintain the state’s 

water quality standards.  Biological diversity throughout the riparian corridor has also suffered.  

Fish, wildlife, and vegetation surveys have detected significant declines in several plant and animal 

species.  Some of the causes were described above. 

 

III. BBEST Analysis: 
 

Since the Rio Grande BBEST study basically resulted in flow recommendations to maintain an 

unsound stream, we recommend that a reassessment be made based on the conditions that would 

support the life cycle of a particular fish species that was extirpated from this reach of the Pecos 

River.  It has been reported that 16 of the 35 fish species known to historically occupy this segment 

of the river have been lost.  The reasons for this were previously alluded to, but to reiterate, include 

flow impacts, increase salinity, decrease DO, and Golden Algae blooms. 

 

IV. Recommendations and Strategies: 
 

For the reason of brevity our recommendations and strategies will be in list form.  Further 

discussion of the items listed will be welcomed at any time that the committee feels it is 

appropriate.  The recommendations and strategies will be categorized as administrative, adaptives, 

and additional studies. 

 

 Administrative Recommendations: 
 

1. Use the ever increasing funds of the Red Bluff Water Power Control District 

 (RBWPCD) for projects to improve the quality and quantity of water in the  

 Pecos River. 

 

 2. Change the governance of RBWPCD so as to make them more responsible  

  to the health of the river. 

 

   i.e.  river authority 

   i.e.  regional water district. 

 

 3. Active water resource management  

 

   i.e.  water master 
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 4. Water marketing 

 

   i.e. Intracompact marketing (Pecos River Compact Commission) 

   i.e. Interstate marketing 

 

 5. Forbearance program  

 

   i.e.  Water right holders assign their usage for environmental   

    flow 

 

 6. Eliminate permits for removing water from the river  

 

   i.e. Oil and Gas industry 

 

 7. Engage U.S. Army Corp of Engineers 

 

 Adaptive Recommendations:  
 

 1. Comprehensive Saltcedar (Tamarisk) control 

 

  a. Herbicide 

  b. Biological (Diorhabda beetle) 

  c. Revegetation 

  d. Debris remediation 

 

2. Develop the San Andres Aquifer to augment the river’s flow.  This artesian  

 aquifer is approximately 1600 feet below the surface and contains water in the 

 2200 – 2600 ppm TDS range. 

 

 3. Long-term consistent operation of the Malaga Bend Salt Alleviation Project  

  cooperatively with state (Texas and New Mexico) and federal involvement. 

 

4. Reduce water waste and prevent the unauthorized removal of water from the 

 river:  

     

  i.e. Irrigated districts – Approximately 80% of the water diverted is   

   lost by the time it reaches the farm 

  i.e. “Free water” 

  

 5. Address Golden Algae problems. 

 

 6. Eliminate impedance structures that prevent rain water from flowing to   

  river. 
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 7. Promote riparian buffers. 

 

 8. Weather modification. 

 

  

  Additional Studies: 
 

 1. Time Domain Electromagnetic Survey 

   EPA, TWRI, TSSWCB & AgriLife 

 

 2. Aquifers contribution to the river 

   U.S.G.S. 

 

 3. Hydrological study and development analysis of the San Andres Aquifer 

   Texas Water Development Board and U.S.G.S. 




