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Background and reason(s) for the rulemaking: 
 

Texas has had Texas Surface Water Quality Standards (TSWQS) prior to the Federal Clean Water 
Act of 1972.  Much of the present format was established in the early 1970s as United States 
Environmental Protection Agency (EPA) requirements and regulations for state standards became 
more defined.  Published revisions of the TSWQS have occurred in 1967, 1973, 1976, 1981, 1984, 
1988, 1991, 1993, 1995, 1997, and 2000. 
 
Initially, site-specific standards were set for individual water bodies in the state relatively quickly, 
and in some cases there were limited data to establish uses and criteria.  Many of the subsequent 
changes in the TSWQS, including some of the current proposals, have involved revisions to the 
initial standards based on additional data and evaluations. 

 
This rule package is needed to meet federal rule and state statute requirements and to set water 
quality standards that establish the instream water quality conditions for surface waters in the state.  
The Federal Clean Water Act requires states to review and revise their surface water quality 
standards once every three years.  This adopted revision will satisfy this requirement.  More 
importantly, the rule revisions are necessary to provide clarity and updates to the TSWQS which are 
used by the commission to develop and authorize discharge permits, establish targets for the 
development of Total Maximum Daily Loads (TMDLs) and other studies, and assess whether water 
bodies are impaired under §303(d) of the Federal Clean Water Act.  The standards found in these 
rules protect public health, enhance water quality, address the purposes of the Texas Water Code, 
and meet the goal of the Federal Clean Water Act – to restore and maintain the chemical, physical, 
and biological integrity of the Nation’s waters. 
 
The TSWQS revision process began in 2006 with the request of public comments to suggest 
recommended changes to the rules.  Currently, there is no federal mandate or directive from the EPA 
to complete the current TSWQS revision by a specified deadline.  The TSWQS were last revised in 
2000, and the majority of the 2000 TSWQS were approved by the EPA by 2007.  The EPA 
completed its final action on the 2000 TSWQS in October 2009. 
 
As a result of the TSWQS revision process, amendments are adopted to the TSWQS, 30 TAC 
§§307.1-307.10.  The revisions to the TSWQS are adopted to incorporate new information and 
studies on the appropriate uses and criteria of individual water bodies, to incorporate new scientific 
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data on the effects of specific chemicals and pollutants, and to address new provisions in the Texas 
Water Code, federal regulations, and guidance of the EPA. 
 
Specific adopted changes to the rules include: 
  
• revisions to general criteria that are intended to improve statewide qualitative and 

quantitative criteria and to ensure that the general criteria are compatible with other adopted 
changes in the TSWQS; 

  
• expanded categories for recreational uses and criteria and more specific protocols to assign 

recreational uses;  
 
• revisions to toxic criteria to incorporate new data on toxicity effects and revisions to the 

basic requirements for toxicity effluent testing in order to address revised commission and 
EPA procedures;  

 
• addition of new numerical nutrient criteria to protect numerous reservoirs from excessive 

growth of aquatic vegetation related to nutrients; 
  
• additions and revisions to improve clarity on how the TSWQS apply under different stream 

flow conditions; 
 
• numerous revisions and additions to the uses and criteria of individual water bodies to 

incorporate new data and the results of recent use attainability analyses (UAAs); and 
 
• addition of site-specific recreational uses for selected water bodies. 

 
Scope of the rulemaking: 
 

The adopted revisions to the TSWQS include numerous substantive changes and clarifications in all 
sections of the rules except for §307.5.  The adopted revisions to the TSWQS incorporate new 
information and studies on the appropriate uses and criteria of individual water bodies, incorporate 
new scientific data on the effects of specific chemicals and pollutants, and address new provisions in 
the Texas Water Code, federal regulations, and EPA guidance. 
 
The adopted revisions in §§307.1-307.9 are changes in the basic numerical and narrative provisions 
of the TSWQS that apply to all surface water in the state.  The numerous revisions and additions to 
site-specific uses and criteria in the Appendices of §307.10 are tailored to individual water bodies.  
These site-specific revisions are based on studies and evaluations of each water body, and UAAs 
have been conducted as needed to develop revisions in uses and/or associated numerical criteria. 

 
 A) Summary of what the rulemaking will do: 
 

Revisions to the TSWQS are adopted to include new information and studies on the appropriate uses 
and criteria of individual water bodies, to incorporate new scientific data on the effects of specific 
chemicals and pollutants, and to address new provisions in the Texas Water Code, federal 
regulations, and guidance of the EPA. 
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Adopted changes to the general criteria are intended to improve statewide qualitative and 
quantitative criteria and to ensure that the general criteria are compatible with other revisions.  
Numerous revisions of toxic criteria are adopted to incorporate new data on toxicity effects, and 
changes are adopted to provide additional explanation regarding the basic requirements for toxicity 
effluent testing.  Other adopted changes provide expanded categories of recreational uses and 
provide more detail on assigning recreational uses.  New criteria for nutrients are adopted to protect 
numerous reservoirs from potential excessive growth of aquatic vegetation and to address federal 
requirements.  Revisions are also adopted to provide clarity on how water quality standards apply 
under different stream flow conditions and on how attainment of water quality standards is assessed 
using instream monitoring data.  Numerous revisions are adopted for the uses and criteria of 
individual water bodies to incorporate new data and the results of recent UAAs. 
 
Several of the adopted revisions to the general provisions and structure of recreational criteria, and 
many of the adopted site-specific revisions to criteria for individual water bodies in §307.10 are 
intended to address water bodies that are listed as impaired because of inappropriate water quality 
standards. 

 
 B) Scope required by federal regulations or state statutes: 
 

The Federal Clean Water Act and associated EPA rules require states to review and, if appropriate, 
revise the TSWQS at least every three years.  The Texas Water Code stipulates that the state may 
amend the standards from time to time. 
 
The general federal requirements for state water quality standards are established in the Federal 
Clean Water Act, §303(c), and in the federal rules located in 40 CFR Part 131.  Under these 
requirements, revisions to state water quality standards are not in effect for purposes under the 
Federal Clean Water Act until approved by the EPA.  States are afforded flexibility in setting water 
quality standards, but substantial departures from current EPA water quality criteria or policies 
require additional analyses and justification.   

 
These amendments are adopted under the Texas Water Code, §26.023, that provides the commission 
with the authority to make rules setting TSWQS for all waters in the state.  These amendments are 
also being adopted under Texas Water Code, §5.103, that authorizes the commission to adopt any 
rules necessary to carry out its powers and duties under the Texas Water Code and other laws of this 
state.  The adopted amendments will satisfy the provision in §303(c) of the Federal Clean Water Act 
that requires states to adopt water quality standards and to review and revise standards from time to 
time, but at least once each three year period. 

 
None of the adopted revisions are specifically required by federal rule or statute.  However, the 
adopted revisions for toxic criteria are based on updated EPA guidance documents, and the new 
criteria for nutrients are adopted in part as a response to an EPA policy mandate.  Two amendments 
to the Texas Water Code are also incorporated into this adopted revision: a change in the wording in 
the General Policy Statement in §307.1 of the TSWQS to reflect amendments to Texas Water Code, 
§26.003 and the addition of a list of sole-source surface drinking water supplies in §307.10, 
Appendix B of the TSWQS, as directed by the Texas Water Code §26.0286(c).  The changes to the 
Texas Water Code, §26.003 and §26.0286(c) were required by the 77th Texas Legislature (2001), 
House Bill 2912 and House Bill 3023, respectively. 
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 C) Additional staff recommendations that are not required by federal rule or state statute:  
 
• In §307.3, numerous definitions are revised or added in order to improve clarity, including 
  establishing new subcategories of contact recreation based on the level of contact recreation 
  use and establishing a definition for sole-source surface drinking water supply. 
 
• In §307.4, the applicability of new recreational use categories to smaller, unclassified water 

bodies is described.  Waters with sufficient size and depth are assigned primary contact 
recreation; but small, shallow streams may be assigned secondary contact recreation 1. 

 
• In Table 1 of §307.6, a variety of numeric toxic criteria to protect aquatic life are revised to 

reflect additional EPA data on toxic effects and updated EPA guidance. 
 
• In Table 2 of §307.6, revisions to numerous numeric toxic criteria to protect human health 

incorporate updated EPA guidance procedures for calculating human-health criteria and 
incorporate additional EPA data on toxic effects.  The adopted criterion for methylmercury 
in fish tissue is less stringent than current EPA guidance, but the adopted criterion is the 
same as that used by the Texas Department of State Health Services to set fish consumption 
advisories.  

 
• In §307.6(e), the provisions on diazinon abatement are deleted since new numerical criteria 

for diazinon are adopted in Table 2, and the use of diazinon is now federally restricted. 
 
• In §307.7, additional recreational categories and revisions to associated numerical criteria for 

indicator bacteria are adopted.  The criterion for primary contact recreation in freshwater is 
revised from 126 to 206 E. coli per 100 milliliter.  EPA has indicated that E. coli 
concentrations of up to 206 per 100 milliliters can be considered as protective of contact 
recreation (Attachment 1).  Also see discussion under "Significant changes from proposal." 

 
• In §307.7 and in new Appendix F in §307.10, numerical criteria for nutrients are adopted for 

numerous reservoirs.  EPA policy requires that numerical nutrient criteria be adopted in 
federally approved state water quality standards, but this specific requirement is not in 
federal regulation or statute. 

 
• In §307.8, revisions and additional specificity are adopted on the applicability of specific 

types of numerical criteria at low stream flows. 
 
• In §307.9, additional descriptions are adopted to better define “representative” conditions to 

assess standards attainment, and a specific exemption is added to exclude the use of bacteria 
samples that are collected above specified high flow conditions. 

 
• In §307.9, a revision is adopted to defer impaired listings for water bodies that do not meet 

criteria for a “presumed” high aquatic-life use. 
 
• In Appendices A, D, E, and G in §307.10, a large number of additions and revisions are 

adopted to site-specific uses and numerical criteria.  These changes are based on new data 
and evaluations for individual water bodies, and a UAA is required by the EPA to support 
those changes that are less stringent than current water quality standards or presumed uses. 
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• Numerous other minor revisions are adopted throughout Chapter 307 to improve clarity and 
to provide additional specificity. 

Statutory authority: 
 
 Texas Water Code, §5.103 and §26.023 and Federal Clean Water Act, §303(c) 
 

 

Effect on the: 
 
 A) Regulated community:  
 
 The TSWQS can directly affect permitted wastewater discharges in Texas including cities, counties, 

state agencies, water districts, utility districts, investor-owned utilities, river authorities, mobile home 
parks, recreational vehicle parks, hotels, motels, industries, campgrounds, or any other business with 
an industrial and domestic wastewater treatment facility. 

 
 Adopted revisions to site-specific standards may affect requirements in state, municipal, agricultural, 

and industrial wastewater discharge permits.  These changes may involve alterations or new 
treatment methods or techniques that can range from best management practices to renovating, 
expanding, or building new treatment facilities.  These permit holders may need to seek permit 
amendments to adjust treatment criteria to newly adopted standards.  Small businesses that discharge 
wastewater would also be required to comply with the adopted requirements. 

 
 There will be a fiscal impact to some permitted facilities.  Other facilities could benefit from this 

rulemaking because of cost savings.  The adopted amendments have potential cost implications 
associated with revised criteria for toxic substances to protect human health and aquatic life, revised 
criteria for recreational uses, and revised dissolved oxygen criteria and aquatic life uses for classified 
and unclassified water segments.   

    
 With respect to criteria for toxic substances, many of the revised criteria are more stringent than in 

the current standards.  Of the adopted revisions to toxic criteria, 100 are more stringent, and 29 
adopted criteria are new.  However, most of the revisions and additions to toxic criteria are either not 
substantial, or the adopted changes address parameters that do not typically affect permit limits for 
wastewater treatment plants.  Some of the adopted revisions, such as the more stringent aquatic life 
toxic criteria for copper in freshwater, could be significant to certain wastewater discharges.  Cost 
implications regarding toxic substances are generally associated with chemical screening and 
monitoring and with the additional treatment of wastewater that may be needed to meet the standards 
for water quality.  Where applicable, the costs associated with compliance to toxic standards will be 
determined by the size and current condition of a treatment facility, the extent of current controls, 
and the nature of the wastewater and receiving waters.   
  

 All of the adopted site-specific toxic criteria for metals at 24 sites are less stringent than the existing 
criteria.  These site-specific criteria that are based on studies by permittees are expected to avoid the 
imposition of inappropriately stringent permit limits for a minimum of 24 industrial discharge 
permits. 

 
 None of the adopted revisions for dissolved oxygen criteria for classified segments in Appendix A 

are anticipated to require more stringent treatment by domestic wastewater facilities.  However, 22 
adopted dissolved oxygen criteria for unclassified streams in Appendix D are more stringent than 
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required by the presumed standards for small intermittent streams with perennial pools.  The adopted 
criteria for these 22 streams are based on site-specific sampling studies.  Five domestic wastewater 
facilities are projected to need more stringent treatment limits than are currently imposed in existing 
permits to meet the adopted site-specific standard.  The overall projected costs to upgrade these five 
facilities are estimated to be a minimum of $38 million dollars. 

 
 Estimates were also completed to determine potential savings to dischargers due to the adopted 
 revisions to dissolved oxygen criteria that are less stringent for 68 criteria for classified segments and 
 unclassified waters listed in Appendix A and D.  The analyses indicated that no wastewater facilities 
 would have to complete substantial upgrades whether these revised criteria are adopted or not.  
 However, future expansions of these facilities and associated permit amendments to increase 
 discharge flow might be facilitated by the revisions.   
 
 No new group of persons will be affected by the revisions who were not affected previously.  
 Numerous water quality uses and criteria are revised, but the scope and applicability of the rules or 
 affected permitting actions are not expanded with this adoption. 
 
 B) Public:  
 
 The TSWQS affect all citizens of the state.  The public benefit anticipated from enforcement and 

compliance of the adopted amendments includes increased protection of public drinking water 
supplies and aquatic life resources, an improved regulatory process for permitted wastewater 
discharges, and potentially improved quality of the surface water resources of the state.  The adopted 
change to site-specific standards are the result of additional or more accurate information that the 
commission has obtained through testing and assessments regarding specific segments of water 
bodies and the reclassification of those segments.  However, those adopted revisions to site-specific 
standards, recreational standards, and toxic criteria that are less stringent than the existing TSWQS 
are of interest and concern to some members of the public.    

 
 No revenues collected by local governments are expected to be increased or decreased by the 

adopted amendments to the TSWQS.  The TSWQS do not contain provisions for fees, and no change 
in fee revenues due to the adopted revisions is anticipated.  Additional costs to individual water bills 
or other individual costs have not been identified.  No local employment impacts caused by the 
adopted TSWQS have been identified. 

  
 C) Agency programs:  
  
 Water quality standards are the basis for establishing discharge limits in wastewater and storm water 

discharge permits, setting instream water quality goals for TMDLs, and providing targets to assess 
water quality.  The TMDL Program, Surface Water Quality Monitoring Program, and the wastewater 
permitting program will be affected by the adopted rules. 

 
 No additional costs are anticipated for the commission to implement the revisions to the TSWQS as 

the impacts will be primarily operational and procedural.  These effects would be higher during the 
first two years after the commission’s adoption and EPA approval of the water quality standards.   

 
 The statewide monitoring and assessment of surface water quality data and the review of wastewater 

permit applications will need to incorporate numerous changes and additions to numerical criteria.  
Numerous new recreation UAAs will be conducted and coordinated under the adopted revised 
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framework for recreational standards.  The addition of nutrient criteria for 83 reservoirs will require 
additional screening for the statewide monitoring assessment and for the review of wastewater 
permit applications. 

 
 No additional funding or new full-time equivalents (FTEs) have been appropriated by the Texas 

Legislature to implement the adopted revisions.  The incorporation of revised criteria in wastewater 
permits is being facilitated by concurrent revisions in the commission’s Standards Implementation 
Procedures.  Sufficient FTEs are currently allocated to coordinate and conduct additional recreation 
UAAs and to implement new nutrient criteria.  Funding to conduct UAAs by contractors has been 
established using federal funds under Federal Clean Water Act §106.  The water quality standards do 
not contain provisions for fees, and no change in fee revenues due to the adopted revisions is 
anticipated.   

 
 Several of the adopted revisions to the general provisions and structure of recreational criteria, and 

many of the adopted site-specific revisions to criteria for individual water bodies in §307.10, are 
intended to address water bodies that are listed as impaired because of potentially inappropriate 
water quality standards.  In these cases, the adopted TSWQS changes will help streamline the 
commission’s water quality management program by curtailing unnecessary restorative activities, 
such as TMDLs, for water bodies that are currently identified as being impaired.  The adopted 
revisions to recreational criteria are projected to remove approximately 62 water bodies from the 
2008 list of impaired water bodies.  This adopted change will eliminate the need for approximately 
62 recreation UAAs and will result in a cost savings of a minimum of $1 million dollars.  In addition, 
the adopted changes for dissolved oxygen criteria in Appendices A and D are projected to remove 20 
water bodies from the 2008 list of impaired water bodies.  This adopted change will impact 20 
TMDL studies or other studies for dissolved oxygen and will result in a cost savings of a minimum 
of $3 million dollars. 

   

 

Stakeholder meetings: 
  
 Seven stakeholder meetings were held at the TCEQ headquarters in Austin on the following dates: 

March 7, 2007, May 16, 2007, June 26, 2007, September 6, 2007, May 5, 2008, January 6, 2009, and 
April 27, 2009 (on nutrient criteria). 

 
 Other outreach efforts have included presentations at: 
 Water Quality Advisory Group Quarterly Meetings 
 TCEQ Environmental Trade Fair and Conference 
 Numerous meetings of specific stakeholder groups 
 
 Written notice of the stakeholder meetings were sent to the Surface Water Quality Standards 

Advisory Workgroup, which is a balanced group of regulated entities, public, environmental, 
consumer, and professional organization representatives.  An open invitation was also published on 
the TCEQ’s TSWQS home page with a link under “Future Revisions to the Texas Surface Water 
Quality Standards.”  Other interested parties or individuals who requested notification of stakeholder 
meetings were provided an open invitation to the meetings via written notice.  

  
 The adopted revisions were developed with extensive input and involvement from stakeholder 

participation in the water quality standards workgroup.  On average, approximately 100 people 
attended each meeting.  However, a general consensus was not reached with various members of the 
workgroup on the following adopted revisions: recreational uses and criteria, and the process for 
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assigning recreational uses; nutrient criteria calculations and assessment; new provisions for 
assessing the biological integrity of unclassified water bodies based on “presumed” high aquatic life 
uses; the appropriate tissue-based human health criterion for mercury; the adopted changes to the pH 
criterion in Caddo Lake and adopted changes to pH and dissolved oxygen criteria in the Cypress 
Creek Basin; and revising the dissolved minerals criteria for certain classified segments to 
accommodate future water development projects. 

  
The adopted rules incorporate numerous changes that were made in response to stakeholder 
concerns.  A variety of stakeholder suggestions are reflected in the adopted nutrient criteria, the 
adopted changes in recreational uses and criteria, and the adopted narrative changes in §§307.7, 
307.8, and 307.9.  However, not all concerns could be addressed on particular portions of the 
standards due to the different, sometimes conflicting, stakeholder positions. 

 

 

Public comment: 
 

The commission received 172 comment letters from organizations, affiliations, and elected officials.  
Over one thousand comments were received from individuals, including 1455 form letters, and six 
attendees provided oral comments at the Public Hearing on March 11, 2010.  The 1455 form letters 
were in opposition to the proposed recreation use/criteria changes and 74 of the 172 comment letters 
were from local Soil and Water Conservation Districts that were in support of the proposed 
recreational changes and having secondary screening levels for total phosphorus as a part of the 
proposed nutrient criteria for reservoirs. 

 
 The major concerns identified during the public comment period include the following: 
 

• Recreation – The commission received both support and opposition to the proposed 
recreational revisions in general.  Specific comments regarding the proposed changes to 
recreational uses and criteria include: (1) concerns that the change in criterion for primary 
contact recreation for freshwater  (from 126 to 206 E. coli per 100 milliliters as a geometric 
mean) would not be sufficiently protective, several commenters expressed specific concern 
about the Highland lakes; (2) concerns with primary contact recreation waters being 
impacted by upstream water bodies that may be assigned secondary contact criteria; (3) 
concerns with expanding the recreational use categories; (4) concerns with not requiring a 
TSWQS revision to assign a recreational use of secondary contact 1 to a small, shallow 
stream, especially since recreation UAA procedures are newly developed; (5) concerns with 
the high flow exemption for recreation criteria; and (6) concerns with assessing standards 
attainment for recreation using only geometric mean criteria (and not also using a single-
sample maximum criterion).  In addition, the EPA expressed concern regarding the 
presumed secondary contact recreation 1 for small, shallow streams and the high flow 
exemption for bacteria criteria. 

 
• Nutrients – The commission received general support for establishing numerical nutrient 
 criteria.  Specific concerns regarding the proposed nutrient criteria include: (1) opposition to 
 the commission’s statistical calculation (prediction interval); (2) opposition to using a 
 median to assess criteria which were calculated using the mean; (3) concerns about the 
 inclusion of new data, as well as concerns about using old data, in criteria calculation; (4) 
 concerns that the minimum default criteria for assessing chlorophyll a and total phosphorus 
 are too high; (5) opposition to the criteria for 21 reservoirs above 20 µg/L of chlorophyll a; 
 and (6) opposition to using secondary screening levels in combination with chlorophyll a 
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 criteria.  In addition, the EPA opposes the use of secondary screening to confirm an 
 impairment and the proposed nutrient criteria for 21 reservoirs that exceed 20 µg/L of 
 chlorophyll a.  
 

 • Mercury – The commission received both support and opposition to the proposed tissue 
 based criterion of 0.7 ppm.  Commenters opposing the proposed criterion request that the 
 commission adopt the nationally recommended criterion of 0.3 ppm.  In addition, the EPA 
 opposes the proposed criterion. 
 
• Deferring impairment listings based on presumed high aquatic life uses and dissolved 
 oxygen – The commission received opposition to this proposal in general.  In addition, EPA 
 opposes deferring listings based on presumed high aquatic life uses.   
 
• Declining to add seagrass uses for individual bays – The commission received both support 
 and opposition for not designating a seagrass use to individual water bodies in the proposed 
 rules. 
 
• Site-specific revisions – Several commenters expressed concern about lowering any 
 designated uses or criteria.  The commission received both support and opposition to the 
 following proposed site-specific standards changes:   

- Dissolved minerals criteria changes due to water reuse projects 
- Lower dissolved oxygen criteria for Laguna Madre and Oso Bay.  In particular, there 

was substantial opposition to 1.5 mg/L as the minimum dissolved oxygen criterion. 
- Lower dissolved oxygen criteria and wider pH ranges for some Cypress Creek Basin 

streams, and a wider pH range for Caddo Lake 
- Applying the revised dissolved oxygen criteria for Black Cypress Bayou to other areas 

of the Cypress Creek Basin 
- Intermediate aquatic life use for the North Sulphur River 

 

 

Significant changes from proposal: 
 

 Recreation – In response to comments, the commission (1) clarified in §307.7(b)(1)(A)(v) 
when E. coli can be used as an indicator for unclassified water bodies in certain classified 
high saline inland segments; (2) clarified how a high flow exemption applies to freshwater 
and tidal streams; and (3) changed the term “indicates that swimming is not practical or safe” 
to “of flood or an equivalent category” in the bacteria high flow exemption portion of 
§307.9. 

 
 The Executive Director recommends that the criterion for primary contact recreation in 

freshwater be revised to 206 E. coli per 100 milliliter as proposed.  However, if the 
Commission chooses to consider other alternatives, draft options are available that retain the 
current freshwater criterion of 126 E. coli per 100 milliliter for selected groups of freshwater 
bodies.  Under these options, the revised criterion of 206 E. coli per 100 milliliter would still 
be applicable to the remainder of the freshwater bodies where primary contact is appropriate.  
These options are available for discussion and consideration by the Commission, if needed. 

 
 Nutrients – In response to comments, the commission (1) adopted stand-alone chlorophyll a 

criteria; (2) removed all references to supplemental screening levels for nutrients; (3) 
modified the narrative and footnote to reflect the use of stand-alone chlorophyll a criteria 
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that were calculated using a 0.01 confidence level; and (4) specified the minimum default 
criterion in Appendix F when calculated values were below quantification levels.  In 
response to the comments concerned about trends over time in reservoirs, the commission 
re-evaluated the data used for criteria calculations.  This re-evaluation indicated trends over 
time that appear to be anomalous and potentially artificial; and as a result 15 reservoirs were 
removed.  The adoption of amended Appendix F of §307.10 includes changes that delete the 
following 15 reservoirs: Lake Meredith (Segment 0102), Farmers Creek Reservoir (Segment 
0210), Diversion Lake (Segment 0215), Lake Mackenzie (Segment 0228), Lake O’ the Pines 
(Segment 0403), Lake Arlington (Segment 0828), Lake Weatherford (Segment 0832), Lake 
Amon G. Carter (Segment 0834), Lake Houston (Segment 1002), Leon Reservoir (Segment 
1224), Lake Palo Pinto (Segment 1230), Fort Phantom Hill Reservoir (Segment 1236), Inks 
Lake (Segment 1407), E. V. Spence Reservoir (Segment 1411), and Lake Brownwood 
(Segment 1418). 

 
Buffalo Springs Lake (an unclassified water body in Segment 1221) was removed from the 
adopted list because of concerns about whether numerical criteria were appropriate for this 
small unclassified reservoir and because the calculated criterion was unusually high.  Two 
boundary reservoirs on the Rio Grande, International Falcon Reservoir (Segment 2303), and 
International Amistad Reservoir (Segment 2305), were removed from the adopted list in 
response to comments that nutrient criteria for border reservoirs may not be appropriate at 
this time.   

 
 Determination of Standards Attainment – In response to comments, the commission (1) 

deleted the proposed revision to change to the use of a median rather than a mean to assess 
standards attainment of dissolved minerals criteria and for human health criteria; and (2) 
removed all references to the minimum number of samples and the minimum period of 
record required for assessment purposes. 

 
 Site-specific standards – In response to comments regarding the use of the regression 

equation in the Cypress Creek Basin, the commission (1) clarified the notation for the 
average 24-hour dissolved oxygen concentrations; and (2) raised the minimum 24-hour 
dissolved oxygen criteria and limited the watershed size where the regression equation is 
applied.  In addition, the commission (1) raised the minimum 24-hour dissolved oxygen 
criterion for Oso Bay (Segment 2485) and Laguna Madre (Segment 2491); (2) deleted 
proposed revisions to the dissolved minerals criteria for White River (Segment 1239); and 
(3) incorporated a site-specific factor to convert from specific conductance in the calculation 
of dissolved minerals criteria for Nueces/Lower Frio River (Segment 2106). 

 
 Appendix B (Sole-Source Surface Drinking Water Supplies) – In response to comments, the 

commission (1) edited the first paragraph in Appendix B by removing, “However, it is 
subject to amendment at any time.” and replacing that sentence with, “Where a water body 
has been identified as a sole-source drinking water supply, but is not included in Appendix B 
yet, the same level of protection may be applied.”; and (2) modified one entry in Appendix B 
by replacing “Guadalupe River” with “Terminal Reservoir” and replacing Segment “(1801)” 
with “(1802)”.    

 

 

Potential controversial concerns and legislative interest remaining after proposal and public comment: 
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• Recreation – Numerous commenters expressed general concerns and opposition to the 
proposed recreational revisions.  Specific concerns regarding the proposed changes to 
recreational uses and criteria include: concerns that the change in criterion for primary 
contact recreation for freshwater  (from 126 to 206 E. coli per 100 milliliters) would not be 
sufficiently protective; concerns with primary contact recreation waters being impacted by 
upstream water bodies that may be assigned secondary contact criteria; concerns with not 
requiring a TSWQS revision to assign a recreational use of secondary contact 1 to a small, 
shallow stream, especially since recreation UAA procedures are newly developed; and 
concerns with assessing standards attainment for recreation using only geometric mean 
criteria (and not also using a single-sample maximum criterion). 

 
 The current contact recreation geometric mean criterion is 126 E. coli per 100 milliliters. 

This criterion reflects federal guidance that was established in 1986, when EPA conducted 
epidemiological studies to relate concentrations of indicator bacteria to potential illness.   
More recently, EPA has indicated that E. coli concentrations of up to 206 per 100 milliliters 
can be considered as protective of contact recreation (Attachment 1).  Other states, such as 
Utah and Colorado, also utilize the 206 E. coli per 100 ml to apply to primary contact 
recreation for some water bodies.     

 
• Nutrients – The commission received general support for establishing numerical nutrient 

criteria.  Specific concerns regarding the proposed nutrient criteria include:  (1) opposition to 
the commission’s statistical calculation (prediction interval) and opposition to using a 
median  to assess criteria which were calculated using the mean; (2) concern about the 
inclusion of new data, as well as converse concerns about using old data in criteria 
calculation; (3) concerns that the minimum default criteria for assessing chlorophyll a and 
total phosphorus are too high; (4) opposition to the criteria for 21 reservoirs above 20 µg/L 
of chlorophyll a; and (5) opposition to using secondary screening levels.  In addition, the 
EPA opposes the use of (1) secondary screening using phosphorus and transparency to 
confirm non-attainment of a chlorophyll a criterion; and (2) nutrient criteria for 21 reservoirs 
that exceed 20 µg/L of chlorophyll a. 

 
• Presumed uses – Several commenters expressed concern about the commission’s proposal to 

defer listings for presumed high aquatic life uses.  The EPA commented that this approach is 
unacceptable.  

  
• Mercury – The EPA and others disagree with the proposed criterion of 0.7 parts per million 

(ppm) for methylmercury in fish tissue.  The EPA and dissenting commenters recommend a 
criterion of 0.3 ppm, in accordance with current EPA guidance.    

 
• Site-specific revisions – Several commenters expressed concern about lowering any 

designated uses or criteria.  Specific concerns regarding site-specific revisions include: 
- Dissolved minerals criteria changes due to water reuse projects 
- Lower dissolved oxygen criteria for Laguna Madre and Oso Bay—particularly to the  

proposed minimum dissolved oxygen criterion of 1.5 mg/L 
- Lower dissolved oxygen criteria and wider pH ranges for some Cypress Basin streams, 

and wider pH range for Caddo Lake 
- Applying the lower proposed dissolved oxygen criteria for Black Cypress Bayou to other 

areas of the Cypress Basin 
- Intermediate aquatic life use for North Sulphur River 
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Does this rulemaking affect any current policies or require development of new policies? 
 
 The TSWQS establish specific targets and goals for water quality in Texas.  Major adopted 
 revisions to the rules, such as the changes to recreational criteria and the addition of nutrient 
 criteria, could be considered changes in policy with respect to water quality management.  These 
 changes are explicit in the adopted revisions, and they are not intended to require the development 
 of substantial new or amended supplemental policies.  There are procedural changes that will be 
 needed to implement the adopted TSWQS, as described in the previous section on Agency 
 Programs. 
 
What are the consequences if this rulemaking does not go forward?  Are there alternatives to 
rulemaking? 
 
 The TSWQS establish the instream water quality conditions for surface waters in the state.  TSWQS 

are the basis for establishing discharge limits in wastewater and storm water discharge permits, 
setting instream water quality goals for TMDLs, and providing water quality targets to assess water 
quality and identify impaired water bodies.  If this rulemaking is not approved, these different 
commission water programs would be addressing water quality standards that have been shown to be 
inappropriate for some water bodies, resulting in the inappropriate allocation of resources externally 
and internally.  Eventually, the EPA would likely promulgate federal water quality standards for 
Texas. 

 
Eventual EPA promulgation of the TSWQS is a long-term alternative.  Limited delay for selected 
revisions might also be an alternative if needed to better address very difficult issues.  However, 
substantial efforts by stakeholders and commission staff have been devoted to developing the current 
revision, and the major regulatory issues have been extensively evaluated.   

 
Key points in adoption rulemaking schedule: 
 Texas Register proposal publication date: 1/29/10   
 Anticipated Texas Register publication date: 7/16/10  
 Anticipated effective date: 7/22/10 
 Six-month Texas Register filing deadline: 7/29/10 
 
Agency contacts: 
 Debbie Miller, Rule Project Manager, 239-1703, Water Quality Planning Division 
 Robert Brush, Staff Attorney, 239-5600 
 Michael Parrish, Texas Register Coordinator, 239-2548 
 
Attachments 
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Water Quality Standards For Coastal Recreation Waters 
Considerations for States as They Select Appropriate Risk Levels 

 

 
This fact sheet addresses questions regarding the appropriate risk level (or levels) a state may 
choose when adopting into the state’s water quality standards bacteria criteria to protect its 
coastal recreation waters.  This fact sheet is intended to answer key questions states may have 
about what EPA considers to be appropriate acceptable risk levels in the context of what EPA 
promulgated in the Water Quality Standards for Coastal and Great Lakes Recreation Waters (or 
BEACH Act) rule (69 FR 67217, November 16, 2004) and what EPA recommended in the 1986 
Ambient Water Quality Criteria for Bacteria document (also known as the 1986 bacteria criteria 
document). 
 
What are coastal recreation waters? 
Coastal recreation waters are those Great Lakes and marine waters (including coastal estuaries) 
that are designated under section 303(c) of the Clean Water Act for use for swimming, bathing, 
surfing, or similar water contact activities.  Inland waters or waters upstream from the mouth of a 
river or stream having an unimpaired natural connection with the open sea are not considered 
coastal recreation waters.  (See CWA Section 502(21) and 40 CFR 131.41(b)).    
 
What does the BEACH Act Rule say about risk levels? 
In the November 16, 2004 rule, EPA promulgated water quality criteria corresponding to an 
illness rate of 0.8% for swimmers in freshwater and 1.9% for swimmers in marine waters.  In 
determining whether to include a state in the rule, EPA considered states that used an illness rate 
of 1.0% or less for fresh waters to have criteria as protective of human health as the 1986 
bacteria criteria, and therefore, EPA did not promulgate the criteria for these states. 
 
Why did EPA take the approach in the BEACH Act Rule of establishing different risk 
levels for fresh and marine waters? 
As EPA explained in the proposed Water Quality Standards for Coastal and Great Lakes 
Recreation Waters (69 FR 41719, 41724, July 9, 2004), there is no a priori reason to establish a 
higher level of protection for fresh waters than for marine waters. The difference in acceptable 
risk levels in the 1986 bacteria criteria document (8 illnesses per 1000 swimmers in fresh waters 
v. 19 per 1000 in marine waters) was based solely on the calculated risk levels for the previously 
recommended criterion of 200 fecal coliforms per 100 ml, which were different in marine and 
fresh waters. If the data upon which the 1986 bacteria criteria were based supported a reliable 
correlation between bacteria concentrations and higher illness rates, EPA could have, in judging 
whether a fresh water criterion is “as protective of human health as” EPA’s 1986 bacteria 
criteria, considered fresh water criteria associated with risk levels up to 1.9% of swimmers to be 
sufficient. However, EPA could not determine, based on the available data that relate E. coli and 
enterococci levels to illness rates, what bacteria concentration would correlate with risk levels 
over 1.0% in freshwater. Therefore, EPA determined that existing data relating risk levels to 
bacteria concentrations in fresh coastal recreation waters were not reliable beyond 1.0% risk to 
swimmers.  
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Peer review of EPA’s analysis of the study data relating illness rates to bacteria concentrations 
supports the conclusion that the existing data do not support the relationship between rates 
beyond the level of 1.0% of swimmers and their correlating bacteria concentrations (External 
Peer Review of EPA Analysis of Epidemiological Data from EPA Bacteriological Studies, 
February 2004, available in the public record for the BEACH Act rule, Docket ID No. OW-
2004-0010). The peer reviewers recommended that EPA should not extrapolate beyond the 1.0% 
risk level, based on the observed data. Based on that peer-reviewed information, EPA does not 
believe at this time that a state’s water quality standards for fresh waters based on any geometric 
mean or SSM higher than the levels associated with an illness rate of 1.0% would be as 
protective of human health as EPA’s 1986 bacteria criteria. As discussed earlier, however, in 
evaluating any new or revised state water quality standards for bacteria, EPA will review 
information states provide showing a scientifically defensible relationship between higher illness 
rates and corresponding indicator concentrations. 

 
How did EPA determine these risk levels were appropriate? 
EPA developed the criteria values for enterococci and E. coli based on indicator concentrations 
from EPA’s epidemiological studies that roughly corresponded to the estimated illness rate 
associated with the previously recommended fecal coliform criteria. EPA estimated this illness 
rate to be approximately 0.8% of swimmers exposed in freshwater and 1.9% of swimmers 
exposed in marine waters. 
 
The analyses upon which these risk level estimates are based include some uncertainties because 
at the time they were developed, there was little correlation between illness rate and fecal 
coliform density. These estimated risk levels were used to calculate the specific bacteria density 
values presented in tabular form in the 1986 bacteria criteria document. These estimated illness 
rates are correctly described in the 1986 bacteria criteria document as approximate, and as 
“EPA’s best estimates at the time.” 
 
Would EPA approve a state’s water quality standards for bacteria in freshwater with a 
risk level higher than 0.8% of swimmers? 
Yes.  EPA would approve up to and including 1% without any additional data.  Higher risk 
levels would require additional data to be collected and submitted because existing data are not 
adequate to establish the relationship in freshwater between an illness rate of above 1.0% up to 
1.9% and the corresponding bacteria concentrations.  Levels higher than 1.9% for fresh waters 
would not be as protective of human health as the 1986 bacteria for either fresh waters or marine 
waters because 1.9% is the upper limit of the acceptable risk range in the 1986 bacteria criteria.  
More information can be found in the “Why did EPA take this approach in the BEACH Act 
Rule?” section below. 
 
Does a state have to conduct a Use Attainability Analysis to adopt a fresh water risk level 
higher than 0.8%but below 1.0%? 
No. Risk levels in the 0.8% to 1.0% range all protect primary contact recreation.  For states that 
change the risk level and thus change the numeric value of the criterion, if such changes may be 
the basis for less stringent permit limits anti-backsliding provisions may apply to such permits.  
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More information can be found in the “What is the flexibility in how a State may choose an 
appropriate risk level?” section. 
 
Can a state adopt criteria for similar risk levels for their fresh and marine coastal 
recreation waters? 
Yes, states may adopt criteria for marine waters with the same risk level as their fresh water 
criteria. However, for fresh waters, the available data do not allow extrapolating beyond a 1.0% 
risk level. This means that states that want to use the same or similar risk levels for their fresh 
and marine coastal recreation waters have several options: they could reduce the risk level for 
marine waters to no higher than 1%; they could develop the data needed in freshwaters to 
establish in a scientifically sound manner the relationship between a 1.9% illness rate in 
freshwater and the corresponding concentration of indicator bacteria in their fresh waters; or they 
could develop the data needed in freshwaters to establish in a scientifically sound manner the 
relationship between an illness rate higher than 1% but less than 1.9% and corresponding 
indicator concentrations in freshwater.   

 
What is the flexibility in how a State may choose an appropriate risk level for their Great 
Lakes coastal recreation waters? 
In utilizing risk management discretion, states may wish to establish more than one category of 
primary contact recreation use in their Great Lakes coastal recreation waters. States opting to 
protect their fresh coastal recreation waters with criteria associated with risk levels within the 
0.8% to 1.0% range should recognize that this is a risk management decision analogous to 
selecting alternate risk levels when adopting human health criteria for carcinogens, and thus 
would not require a use attainability analysis (UAA) as described by the federal regulations at 40 
CFR 131.10.  Additionally, in exercising such discretion, states should assure, however, that 
downstream uses are protected, including downstream uses across state or tribal boundaries. As 
with any addition or revision to a state or authorized tribe’s water quality standards, any changes 
resulting from these risk management decisions are subject to the public participation 
requirements at 40 CFR 131.20(b).   
 
 
To get more information 
 
Contact Lars Wilcut at: 
 
1200 Pennsylvania Avenue, NW 
Mail Code 4305T 
Washington, DC 20460 
(202) 566-0447 
wilcut.lars@epa.gov 
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