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PROPOSAL FOR DECISION

Preserve Hutto, LLC (Applicant) filed an application (Application) with the
Texas Commission on Environmental Quality (Commission or TCEQ) for new
Texas Pollutant Discharge  Elimination System (TPDES) permit
No. WQO0016145001 (Draft Permit) to release treated domestic wastewater from the
proposed Preserve at Star Ranch Wastewater Treatment Facility (Facility) located

in Travis County, Texas.

The City of Hutto (City) and Williamson County Water, Sewer, Irrigation,
and Drainage District Number 3 (District) (jointly, Protestants) oppose the

Application. TCEQ’s Executive Director (ED) recommends issuance of the permit.

TCEQ’s Office of Public Interest Counsel (OPIC) recommends denial of the permit



or, alternatively, remand to the ED for further evaluation, based on a failure to show

that the Draft Permit complies with Texas policy regarding regionalization and need.

Based on the evidence in the record and the applicable law, the Administrative

Law Judges (AL]Js) find the Commission should deny the Application.

I.  NOTICE, JURISDICTION, AND PROCEDURAL HISTORY

No party contested the Commission’s jurisdiction to act on the Application
or the jurisdiction of the State Office of Administrative Hearings (SOAH) to
convene a hearing and prepare a Proposal for Decision (PFD). The ALJs will address
jurisdiction and notice only in the findings of fact and conclusions of law in the

Proposed Order attached to this PFD.

The Application was filed on April 8,2022. The ED declared the Application
administratively complete on June 14, 2022; completed a technical review of it on
September 14, 2022; and prepared the Draft Permit. On February 27, 2024, the
Commission determined Protestants to be affected persons, granted their hearing
requests, and referred the matter to SOAH for a contested case hearing on four

issues.

On October 21, 2024, a preliminary hearing was convened in this case via
videoconference by SOAH AL]J Heather D. Hunziker. The following appeared and
were admitted as parties: Peter Gregg for Applicant; Joe Freeland for the City;
Stephen Dickman for the District; Kathy Humphreys and Ryan Rakowitz for
the ED; and Josiah Mercer for OPIC. The administrative record (Record) and
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supplemental record were admitted for jurisdictional purposes.' Jurisdiction was
noted by ALJ Hunziker; and she admitted Applicant, the City, the District, OPIC,

and the ED as parties.?

The Record was supplemented several times after this case commenced at
SOAH. Jose Alfonso Martinez, Work Leader of the Municipal Permits Team of the
Wastewater Permitting Section in TCEQ’s Water Quality Division, testified that,
after the Draft Permit was prepared by his former colleague, Mr. Martinez requested
additional information from Applicant.® Specifically, on January 10,2025,

Mr. Martinez requested the following supplementation:

e justification for the permit;
e communication involving the request for service responses;
o treatment for the Total Phosphorus limits;

e cost analysis of building a wastewater treatment plant versus connecting to
nearby providers; and

e information addressing why the request for service letters stated
60,000 gallons per day (GPD) instead of 48,000 GPD.*

! Applicant (Appl.) Exhibits (Exs.) A (Tabs A-D, including the Application and Draft Permit, among other documents)
and B (Tab E). The Third and Fourth Supplements to the Administrative Record (Tabs F and G, respectively) were
admitted at the merits hearing as Applicant Exhibits C and D, respectively.

% While the Commission also named Karen Blakey and Mohammed Hallak as affected persons, they were not named
as parties due to their failure to appear at the preliminary hearing.

3 ED Ex. JM-1at 9:21-31.

*ED Ex. JM-1at 9:21-31.
3
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On January 14, 2025, and March 10, 2025, Applicant provided additional
information.®> On March 13, 2025, after Mr. Martinez’s independent review of the
Application, he recommended no changes to the Draft Permit, with a change to the
Statement of Basis to add a tertiary filter and alum addition to the treatment units,

and an update with his contact information, signature, and revision date.®

In April 2025, Protestants filed a motion to abate,” and the ED and Applicant
filed responses.® ALJ] Hunziker and ALJ Andrew Lutostanski denied the motion to

abate.’

> Appl. Ex. D (Tab G) at 16, 78.
6 Appl. Ex. D (Tab G) at 10.

7 Protestants argued that: (1) the City has an ongoing petition to the Public Utility Commission (PUC) for a cease-and-
desist order to prevent Applicant from interfering with the City’s retail water utility service within the City’s exclusive
wastewater certificate of convenience and necessity (CCN) area, which Protestants contend prohibits Applicant from
constructing its proposed wastewater plant and extending retail sewer utility service into the City’s CCN area, as
Protestants contend Applicant seeks to do via this permit case; (2) judicial economy requires this case to be abated
while the PUC case is pending; and (3) Applicant filed substantial new information supplementing its Application that
did not go through the public notice and comment process, so abatement is necessary to accomplish re-noticing.
Protestants City of Hutto and WSIDD3’s Joint Motion to Abate Procedural Schedule (Apr. 11, 2025).

8 The ED argued that: (1) the outcome of the PUC case is not relevant to the TCEQ permit case, is outside of TCEQ’s
jurisdiction, and is not appropriate for TCEQ to consider; and (2) the additional information submitted by Applicant
did not require additional notice. Executive Director’s Response to City of Hutto and WSIDD3’s Joint Motion to
Abate Procedural Schedule (Apr. 15, 2025). Applicant argued that: (1) the motion to abate is untimely; (2) the CCN
considerations are outside of TCEQ’s jurisdiction; and (3) the TCEQ and PUC cases are mutually exclusive and the
mere granting of TCEQ’s permit cannot confer retail public utility status upon Applicant. Applicant additionally
affirmed that there is “no past, current, or even anticipated unlawful provision of retail sewer service by Applicant
within [the City’s] CCN;” but, instead, Applicant’s wastewater treatment activities will be conducted for wholesale
rather than retail purposes, owned or operated by a non-retail-public utility, and operated in a manner that does not
provide for compensation from the end-user. Applicant Preserve Hutto LLC’s Response to Protestants’ Motion to
Abate Procedural Schedule (Apr. 16, 2025).

? Order No. 9 - Denying Motion to Abate; Requiring Status Report (Apr. 24, 2025).
4
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In its Interim Order, the Commission directed that the PFD be issued within
six months of the preliminary hearing. However, during the initial scheduling, the

parties agreed to extend the PFD deadline.

On May 5, 2025, ALJs Hunziker and Lutostanski co-presided at the hearing
on the merits held at SOAH’s Austin Office. The following attorneys appeared:
Peter Gregg for Applicant; Joe Freeland for the City; Stephen Dickman for the
District; Kathy Humphreys and Ryan Rakowitz for the ED; and Josiah Mercer for
OPIC. The record closed with the filing of proposed findings of fact and conclusions
of law on August 1, 2025.

II. BACKGROUND

A. PROPOSED FACILITY AND DRAFT PERMIT CONDITIONS

The following description of the Facility and the Draft Permit is based on
descriptions in the Record. New TPDES Permit No. WQ0016145001 would
authorize the discharge from the Facility of treated domestic wastewater at an annual
average flow not to exceed 48,000 GPD. The Facility, which has not been
constructed, would be located at 4428 Priem Lane, in Pflugerville, in Travis County,
Texas 78660. The Facility would serve Preserve at Star Ranch, a multifamily
residential housing community that will be comprised of 480 bedrooms, in

310 townhome units.

The Facility would be an activated sludge process plant operated in the

extended aeration mode. Treatment units include a bar screen, two aeration basins,
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a final clarifier, two sludge digesters, a tertiary filter, alum addition, and a chlorine
contact chamber.”” Sludge generated from the Facility would be hauled by a
registered transporter and disposed of at a TCEQ-permitted solid wastewater
treatment facility, Mount Houston Road Municipal Utility District Wastewater
Treatment Facility. The Draft Permit also authorizes the disposal of sludge at a
TCEQ-authorized land application site, co-disposal landfill, wastewater treatment

facility, or facility that further processes sludge.

The effluent limitations in the Draft Permit, based on a 30-day average, are
5 milligrams per liter (mg/L) 5-day carbonaceous biochemical oxygen demand,
5 mg/L total suspended solids; 2 mg/L. ammonia-nitrogen; 1.0 mg/L daily average
total phosphorus; and 126 colony forming units or most probable number of E. coli
per 100 milliliters daily average. The effluent must contain a minimum dissolved
oxygen of 4.0 mg/L and a chlorine residual of at least 1.0 mg/L, and shall not exceed
a chlorine residual of 4.0 mg/L, after a detention time of at least 20 minutes based

on peak flow.

The treated effluent would be discharged via pipe to an unnamed tributary,
then to Wilbarger Creek, then to the Colorado River above La Grange in Segment
No. 1434 of the Colorado River Basin. For the unnamed tributary, the unclassified
receiving water use is limited aquatic life use. For Segment 1434, the designated uses

are primary contact recreation, public water supply, and exceptional aquatic life use.

10The tertiary filter and alum addition to the treatment units were added in Mr. Martinez’s March 13, 2025 change
to the Statement of Basis.
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TCEQ issued the Draft Permit with effluent limitations intended to maintain and

protect the existing instream uses.

TCEQ found that the end-of-pipe compliance with pH limits between 6.0 and
9.0 standard units reasonably assures instream compliance with the Texas Surface
Water Quality Standards (TSWQS) for pH when the discharge authorized is from a
minor facility. TCEQ’s Tier 1 antidegradation review determined that existing water
quality uses will not be impaired by the Draft Permit, as numerical and narrative
criteria to protect existing uses will be maintained; and TCEQ found that no water
bodies with exceptional, high, or intermediate aquatic life uses are present within the

stream reach assessed, so no Tier 2 degradation determination was required.

TCEQ further found that the discharge from the Facility is not expected to
have an effect on any federal endangered or threatened aquatic or aquatic-dependent
species or proposed species, or their critical habitat. Segment 1434 is not currently

listed in Texas’s inventory of impaired and threatened waters.

B. REFERRED ISSUES

The Commission referred this matter to SOAH for hearing on the following

four issues:

e Whether the Commission should deny or alter the terms and conditions of
the Draft Permit based on consideration of need under Texas Water Code
section 26.0282 and the general policy to promote regional or area-wide
systems under Texas Water Code section 26.081;"

U This issue is referred to by the parties, in short, as regionalization.
7

Proposal for Decision
SOAH Docket No. 582-24-21738, TCEQ No. 2023-1566-MWD



e Whether the Draft Permit complies with applicable requirements to abate
and control nuisance odors, as set forth in 30 Texas Administrative Code
(TAC) section 309.13;

o Whether the Draft Permit is protective of water quality, including the
protection of the health of the requesters and requesters’ families and the
existing uses of the receiving waters in accordance with applicable
regulations including the TSWQS in 30 TAC Chapter 307; and

e Whether Applicant substantially complied with TCEQ’s public notice
requirements in 30 TAC section 39.405."

III. APPLICABLE LAW

A. BURDEN OF PROOF

As the moving party, Applicant bears the burden of proof by a preponderance
of the evidence.” The Commission referred this case to SOAH under Texas Water
Code section 5.556, which governs referral of environmental permitting cases to
SOAH." Therefore, this case is subject to Texas Government Code

section 2003.047(i-1)-(i-3), which provides:

(i-1) Inacontested case regarding a permit application referred under
Section 5.556 [of the] Water Code, the filing with [SOAH] of the
application, the draft permit prepared by the executive director
of the commission, the preliminary decision issued by the
executive director, and other sufficient supporting
documentation in the administrative record of the permit
application establishes a prima facie demonstration that:

12 Appl. Ex. A (Tab A).
330 TAC § 80.17(2); 1 TAC § 155.427.

14 Tex. Water Code §§ 5.551(a), .556.
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(1)  the draft permit meets all state and federal legal and
technical requirements; and

(2) apermit, if issued consistent with the draft permit, would
protect human health and safety, the environment, and
physical property.

(i-2) A party may rebut a demonstration under Subsection (i-1) by
presenting evidence that:

(1) relates to . . . an issue included in a list submitted under
Subsection (e) in connection with a matter referred under
Section 5.556, Water Code; and

(2) demonstrates that one or more provisions in the draft
permit violate a specifically applicable state or federal
requirement.

(i-3) If in accordance with Subsection (i-2) a party rebuts a
presumption established under Subsection (i-1), the applicant
and the executive director may present additional evidence to
support the draft permit.’

Although this law creates a presumption, sets up a method for rebutting that
presumption, and shifts the burden of production on that rebuttal, it does not change
the underlying burden of proof. The burden of proof remains with Applicant to
establish by a preponderance of the evidence that the Application would not violate
applicable requirements and that a permit, if issued consistent with the Draft Permit,

would protect human health and safety, the environment, and physical property.

5 4ccord 30 TAC § 80.17(c).

16 30 TAC § 80.17(a), (c).
9
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In this case, the Application, the Draft Permit, and the other materials listed
in Texas Government Code section 2003.047(i-1), which are collectively referred to
as the prima facie demonstration, were offered and admitted into the record at the

preliminary hearing."”

B. WASTEWATER DISCHARGE PERMIT REQUIREMENTS

Texas Water Code chapter 26 requires a person who seeks to discharge
wastewater into water in the State to file an application with TCEQ. TCEQ’s
application filing requirements are found in 30 TAC, chapter 305, subchapter C.
Once an application is filed, TCEQ reviews the application in accordance with
30 TAC chapter 281. Based on a technical review, TCEQ prepares a draft permit
that is consistent with Environmental Protection Agency and TCEQ rules and a
technical summary that discusses the application facts and significant factual, legal,

methodological, and policy questions considered while preparing the draft permit.*®

A domestic wastewater treatment facility in Texas is subject to wastewater
discharge permit requirements. Standard permit requirements are found in 30 TAC,
chapter 305, subchapter F; which TCEQ has adapted specifically for use in
wastewater discharge permits. All wastewater discharge permits are also subject to
regulations found in 30 TAC, chapter 319, subchapter A, which require the

permittee to monitor its effluent and report the results as required in the permit.

17 See Appl. Exs. A-B.

18 30 TAC § 281.21.
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TCEQ has adopted water quality standards applicable to wastewater
discharges in accordance with Clean Water Act section 303 and Texas Water Code
section 26.023. These standards, known as the TSWQS, are found in 30 TAC
chapter 307. Provisions for implementing the TSWQS are described in Procedures
to Implement the TSWQS.

Additionally, Texas has adopted a policy to encourage regional wastewater

facilities.' Specifically, Texas Water Code section 26.003 provides:

It is the policy of this state...to encourage and promote the
development and use of regional and areawide waste collection,
treatment, and disposal systems to serve the waste disposal needs of the
citizens of the state; and to require the use of all reasonable methods to
implement this policy.

Texas Water Code section 26.081(a) provides:

The legislature finds and declares that it is necessary to the health,
safety, and welfare of the people of this state to implement the state
policy to encourage and promote the development and use of regional
and area-wide waste collection, treatment, and disposal systems to
serve the waste disposal needs of the citizens of the state and to prevent
pollution and maintain and enhance the quality of the water in the state.

Texas Water Code section 26.0282, entitled “Consideration of Need and Regional
Treatment Options,” allows the Commission to implement the regionalization goal

in an individual permitting case. It provides:

In considering the issuance...of a permit to discharge waste, the
commission may deny or alter the terms and conditions of the proposed
permit . . .based on consideration of need, including the expected
volume and quality of the influent and the availability of existing or

19 Tex. Water Code §§ 26.003, .081(a).
11
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proposed areawide or regional waste collection, treatment, and disposal
systems not designated as such by commission order . . ..

Additional law specifically applicable to the four issues referred by the

Commission will be discussed below.

IV. OVERVIEW

A. REGIONALIZATION IS THE ONLY ISSUE

TCEQ referred four issues to be considered. Subsequently, the parties
identified regionalization as the sole disputed issue, and it was the only one upon

which there was substantive testimony.*

B. EVIDENCE

The Record established a prima facie demonstration that: (1) the Draft Permit
meets all state and federal legal and technical requirements; and (2) a permit, if
issued consistent with the Draft Permit, would protect human health and safety, the
environment, and physical property.” However, Applicant’s justification and cost
data was not included in the Application when the ED’s preliminary decision issued

in 2022,* and was not added until Applicant provided it in 2025.%

20y 27,28, 34, 38.
21 Tex. Gov’t Code § 2003.047(i-1).

%2 The Draft Permit was signed by TCEQ’s permit preparer on August 25, 2022; and, on October 6, 2022, the ED

notified Applicant that it had prepared a preliminary decision and Draft Permit. Appl. Ex. A (Tab B) at 65, (Tab C)
at 156.

%3 Appl. Ex. D (Tab G) at 16, 78; ED Ex. JM-1 at 9:21-31.
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The City presented the testimony of Matthew A. Rector, Senior, P.E.; the
City Engineer; and had six exhibits admitted, including Mr. Rector’s prefiled

testimony.**

The District offered the testimony of: (1) Rance Richter, President of the
District’s Board; (2) Jason Baze, P.E., Managing Engineer for Murfee Engineering
Company, Inc., and an expert on wastewater plant design and operation; and
(3) Carlos Rubenstein, past Chairman and Board member of the Texas Water
Development Board, former TCEQ Commissioner, former City Manager of
Brownsville, principal in consulting firm RSAH20, LLC, and an expert on TCEQ
regionalization policy. The District had 28 exhibits admitted, including the prefiled

testimony of Messrs. Richter, Baze, and Rubinstein. >

24 The City’s admitted exhibits consisted of: Direct Testimony of Mr. Rector (City Ex. 1); Resume of Mr. Rector
(City Ex. 2); Preserve Hutto Site Map and PUC CCN Map Overlay (City Ex. 3); Applicant’s Response to City’s First
Interrogatories (City Ex. 4); City Ordinance 2006-21: Strategic Partnership Agreement Between City and District
(City Ex. 5); and Petition for Consent to Annexation of Land (City Ex. 6).

25 The District’s admitted exhibits consisted of: Prefiled Testimony of Mr. Richter (District Ex. RR-0); May 2006
Strategic Partnership Agreement between District and City (District Ex. RR-1); Oct. 29,2010 Second Amended (Am.)
and Restated Agreement for Providing Wholesale Wastewater Service (District Ex. RR-2); Apr. 13, 2011 First Am. to
the Second Am. and Restated Agreement for Providing Wholesale Wastewater Service (District Ex. RR-3);
Mar. 16, 2015 Second Am. to the Second Am. and Restated Agreement for Providing Wholesale Wastewater Service
(District Ex. RR-4); June 14, 2024 Third Am. to the Second Am. and Restated Agreement for Providing Wholesale
Wastewater Service (District Ex. RR-5); Sept. 11,2024 Am. and Restated Water, Wastewater, and Solid Waste
Service Rate Order (District Ex. RR-6); Mar. 11, 2004 Forest Creek WWTP permit amendment approved by TCEQ
(District Ex. RR-7); Prefiled Testimony of Mr. Baze (District Ex. JB-0); Resume of Mr. Baze (District Ex. JB-1);
Oct. 5,2021 Annexation Petition of Applicant (District Ex. JB-2); Sept. 16, 2021 City Consent to Annexation and
Wastewater Service by District (District Ex. JB-3); Sept. 21,2021 Kimley Horn Wastewater Feasibility Study
Summary (District Ex. JB-4); Sept. 28,2021 MRC “Ability to Serve” Letter to Applicant (District Ex. JB-5);
Nov. 2021 Preliminary Engineering Report on Forest Creek Wastewater Treatment Plant Expansion (District
Ex. JB-6); Feb. 2022 MEC Report (District Ex. JB-7); Feb. 22,2022 District Attorney’s Letter (District Ex. JB-8);
Apr. 27,2022 Response to Applicant’s Request for Ability-to-Serve (District Ex. JB-9); WGA Cost-of-Service for
Connection to District Wastewater System (District Ex. JB-10); WGA Standalone WWTP Cost Analysis (District
Ex. JB-11); Prefiled Testimony of Mr. Rubenstein (District Ex. CR-0); Rubinstein Resume (District Ex. CR-1); HNR
87th Interim Session Report (District Ex. CR-2); SB 1139 (1977) (District Ex. CR-3); HB 1332 Bill Analysis (1989)
(District Ex. CR-4); HB 2912 Bill Analysis (2001) (District Ex. CR-5); TCEQ Application Instructions (2021)
(District Ex. CR-6); and Letter Ruling 455th District Court (District Ex. CR-7).
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Applicant presented the testimony of: (1) Jerry G. Ince, P.E., Senior Project
Engineer for Ward, Getz & Associates and an expert on the Application, Certificates
of Convenience and Necessity (CCNs), and wastewater plant design, operation and
cost; and (2) David Tuckfield, an expert on the Application, CCNs, and
regionalization. Applicant had sixteen exhibits admitted, including the prefiled

testimony of Messrs. Ince and Tuckfield.?

The ED presented the testimony of: (1) Jose Alfonso Martinez, Work Leader
of the Municipal Permits Team of the Wastewater Permitting Section in TCEQ’s
Water Quality Division and an expert regarding the technical review of the
Application; and (2) Dr. Mary Anne Wallace, a TCEQ Aquatic Scientist and expert
on the ED’s antidegradation review. The ED had four exhibits admitted, including
the pre-filed testimony of Mr. Martinez and Dr. Wallace.”” OPIC offered no

testimony or exhibits.

26 Applicant’s admitted exhibits consisted of: Administrative Record, Tabs A-D (Appl. Ex. A); Supplemental
Administrative Record, Tab E (Appl. Ex. B); Third Supplemental Administrative Record (Corrected), Tab F (Appl.
Ex. C); Fourth Supplemental Administrative Record, Tab G (Appl. Ex. D); Prefiled Testimony of Mr. Ince (Appl.
Ex.1); Resume of Mr.Ince (Appl. Ex.1-01); Email Communication Between Applicant and City, Mar. 4 to
Apr. 12,2021 (Appl. Ex. 1-02); Prefiled Testimony of Mr. Tuckfield (Appl. Ex. 2); Resume of Mr. Tuckfield (Appl.
Ex. 2-01); Order Granting Application by Crystal Clear Special Utility District and MCLB Land, LLC for TPDES Permit
No. WQ0015266002 in Hays County, Texas, SOAH Docket No. 582-20-4141 (June 14, 2021) (Appl. Ex. 2-02); TCEQ
RG-632 Evaluating Regionalization for Proposed Wastewater Systems (August 2023) (Appl. Ex. 2-03); TCEQ 2021
Web Page Guidance, July 30, 2021 (Appl. Ex. 2-04); Proposal for Decision, Crystal Clear (June 14,2021) (Appl.
Ex. 2-05); Affidavit of Richard Owen (Appl. Ex. 2-06); Correspondence from Mr. Ince to Jose Martinez (Appl.
Ex. 2-07); and Direct Testimony of Mr. Rubinstein, in Application by Regal, LLC for TPDES Permit
No. WQ0015817001 in Hays County, Texas; SOAH Docket No. 582-21-0576 (Apr. 6, 2021) (Appl. Ex. 2-08).

27 The ED’s admitted exhibits consisted of: Prefiled Testimony of Mr. Martinez (ED Ex. JM-1), Resume of

Mr. Martinez (ED Ex. JM-2), Prefiled Testimony of Dr. Wallace (ED Ex. MW-1), and Resume of Dr. Wallace (ED
Ex. MW-2).
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V. REGIONALIZATION

It is state policy, under the Texas Water Code, to encourage and promote the
development and use of regional and area-wide waste collection, treatment, and
disposal systems to prevent pollution and maintain and enhance the quality of the
water in the state.”® The Commission may deny or alter the terms of a proposed
waste discharge permit based on need, or the lack thereof, including the expected
volume and quality of the influent and the availability of existing or proposed

areawide or regional waste collection, treatment, and disposal systems.?

In order to show compliance with regionalization policy, TCEQ requires

applicants to determine the following:

1.  whether any portion of the proposed service area is located in an
incorporated city;

2. whether any portion of the proposed service area is located inside
another utility’s CCN area; and

3.  whether there are any domestic permitted wastewater treatment
facilities or collection systems located within a three-mile radius of the
proposed facility.*

If an applicant’s service area is located within another utility’s CCN area, then

the applicant must provide a justification for the proposed facility.* Similarly, to

28 Tex. Water Code § 26.081(a).
29 Tex. Water Code § 26.0282.
30 App. Ex. A (Tab D) at 484-85.

31 See App. Ex. 2-03 at 4-5; see also App. Ex. 2-04 at 2-3.
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demonstrate need for the permit, TCEQ asks an applicant to provide justification
and cost comparisons between the cost of the proposed facility and the cost of

connecting to local facilities or collection systems.*

In its instructions for applicants seeking a wastewater permit—both the
instructions available online when the Application was submitted and the
subsequently-published August 2023 guidance—TCEQ requires that an applicant
contact existing treatment facilities and collection systems within a three-mile
radius.* These instructions specify that an applicant must inquire, in its request for
service, whether the facilities or collection systems have the capacity to accept or are
willing to expand to accept the volume of wastewater proposed.** If the facilities or
collection systems exist and can accept the proposed wastewater, then TCEQ’s
instructions require the applicant to submit an analysis of expenditures comparing
the cost of connecting to the existing facility with the construction and maintenance

costs of a new facility.®

TCEQ’s informal guidance states that TCEQ may approve applications for

discharges of wastewater in four situations:

32 Texas Commission on Environmental Quality, Form TCEQ-10053-Instructions, Instructions for Completing
Domestic Wastewater Permit Application, Instructions for Domestic Technical Report 1.1, at 56-57, 64-65. These
instructions are available by searching 10053 at www.tceq.texas.gov/publications/search forms.html, last viewed
August 28, 2025.

33 App. Ex. 2-04 at 2-3; see also App. Ex. 2-03 at 4.
34 App. Ex. 2-04 at 3; see also App. Ex. 2-03 at 4.

35 App. Ex. 2-04 at 3; see also App. Ex. 2-03 at 4.
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o There is no wastewater treatment facility or collection system within three
miles of the proposed facility.

e The applicant requested service from wastewater treatment facilities
within three miles, and the request was denied.

e The applicant can successfully demonstrate that an exception to
regionalization should be granted based on costs, affordable rates, and/or
other relevant factors.

e The applicant has obtained a CCN for the service area of the proposed new
facility or the proposed expansion of the existing facility.*

A. APPLICANT’S SITE IS WITHIN THE CITY’S SEWER CCN

The first step of the TCEQ guidance about regionalization requires applicants
to affirm whether any portion of the service area is within another utility’s sewer
CCN area.” If there are no wastewater treatment plants within three miles and no
portion of the applicant’s service area is within another utility’s CCN, then the

applicant may proceed to seek a permit.**

In its original Application, Applicant acknowledged that there were domestic
permitted wastewater treatment facilities within a three-mile radius of the proposed
facility but denied that any portion of the proposed service area was located inside
another utility’s CCN area.* Applicant did not provide “a justification for the

proposed facility and a cost analysis of expenditures that includes the cost of

36 App. Ex. 2-04.
37 App. Ex. 2-03 at 112.
38 App. Ex. 2-03 at 113.

39 App. Ex. A (Tab D) at 484-85.
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connecting to the CCN facilities versus the cost of the proposed facility or
expansion,” as the application requires when the proposed service area falls within

another utility’s CCN area.*

Although Applicant initially provided incorrect information, it is undisputed
that the bulk of the proposed service area is inside the City’s sewer CCN.* The City
provides service in this area through a partnership with the District.** Because
Applicant’s proposed service area is inside the City’s sewer CCN, this situation does
not fall within the first basis for issuing a permit under TCEQ’s regionalization
policy, where there are no nearby options to consider. The Applicant was required

to request service.

B. APPLICANT DID NOT PROPERLY REQUEST SERVICE PRIOR TO
ITS APPLICATION

The second step of TCEQ’s regionalization guidance requires applicants to
“request service from the existing permitted system owner or operator.”*
According to TCEQ’s guidance document, a request for service “must include your
proposed facility’s capacity, an inquiry for the total cost to connect to their sewer
system and providing sewer services, as well as any additional conditions for

receiving service.” ** Similarly, TCEQ’s webpage guidance states that an applicant

40 App. Ex. A (Tab D) at 485.

4 App. Ex. 1 at 8; ED Ex. JM-1 at 7; City Ex. 1 at 4. See also City Ex. 4 at Interrogatory Response 9.
42 City Ex. 1 at 4.

3 App. Ex. 2-03 at 113.

*4 App. Ex. 2-03 at 113.
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must contact existing facilities “to inquire if they currently have the capacity to

accept or are willing to expand to accept the volume of wastewater proposed.”*

1.  Applicant Emailed the City in Early 2021

In March 2021, Applicant’s engineer Kevin Burks emailed the City:

I’m looking at a potential single family for rent project near the
intersection of Gattis School Road and Priem Lane in the ETJ, and I
wanted to get a few quick things clarified about the wastewater
infrastructure in the area. I saw on the CCN map that our [wastewater]
provider is listed as the City, but the shading doesn’t appear to correlate
with the map legend . . . . I was hoping to get confirmation that the City
can serve this development and see if I can get a better understanding
of the lines in the area. Is there any info you can pass along for this part
of town?*

After a month passed without a response, he sent a second email:

I wanted to take a moment to follow up on my previous email regarding
wastewater infrastructure out along Priem Lane—the City’s GIS lists
the City as the provider, and I’m hoping to get a better handle on the
existing lines out there. Can you let me know what lines exist out in this
part of town?*

45 App. Ex. 2-04 at 118.
46 App. Ex. D (Tab G) at 23.

47 App. Ex. D (Tab G) at 22.
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The City’s then-director of engineering responded, “The City does not have
any wastewater infrastructure in that area. I would recommend reaching out to

Round Rock, Pflugerville regarding public service in the area.” *®

2.  Applicant’s and ED’s Position

Applicant and the ED argue that Applicant requested service and the City
denied the request. Applicant experts Mr. Ince and Mr. Tuckfield characterized this
2021 email exchange as Applicant’s effort to notify the City that its proposed
development would be inside the City’s CCN and request service, and the City’s
denial of service.* Mr. Tuckfield opined that Applicant’s emails met both TCEQ’s
webpage guidance and the subsequently-published guidance.”® Although
Applicant’s 2021 emails to the City did not include the proposed facility capacity or
proposed volumes of wastewater flow,” Mr. Tuckfield argued, “[i]t’s irrelevant.
[The City] had no facilities.”** While acknowledging that there are different ways of
interpreting the emails, ED witness Mr. Martinez said he “looked at it and saw it

more along the lines of a denial.”

48 App. Ex. D (Tab G) at 22-23.

4 App. Ex. 1at 9:3-27; Tr. 164-65.
30 Tr. 165.

31 See App. Ex. D (Tab G) at 22, 23.
>2 Tr. 165.

3 Tr. 282-83.
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3.  The City’s and OPIC’s Position

The City and OPIC argue that Applicant’s emails were not a proper request

for service.

First, this was not an official service extension request and reply, they argue.
The City’s current engineer, Matthew Rector, testified that the bulk of Applicant’s
proposed service area is inside the City’s sewer CCN and extraterritorial
jurisdiction.** He said that, precisely because the City regularly gets this type of
non-specific service extension requests, it has a service extension request process
where applicants identify the proposed site and estimate how much water or
wastewater capacity they will need.” Here, Applicant’s emails were outside the
City’s service request process.* “We get these kind of questions all the time from
random engineers doing their due diligence,” he said.” A proper service extension
request would have received an official City correspondence in reply, not an informal

email, he said; and the City engineer’s response was not an official answer.*

Second, Applicant’s emails lacked the features of an actual request for

service—the proposed capacity, cost, and other conditions that may apply.

>4 City Ex. 1 at 4:1-9.
55 Tr. 60.
56 Tr. 60.
7 Tr. 60.

>8 Tr. 60.
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Applicant only mentioned a “potential single family for rent project,” nothing

concrete about accepting an expected wastewater flow from the project.*

Third, the City engineer’s response “in no way should have been interpreted
as a refusal of service.”® Mr. Rector said the then-engineer only answered the
specific question posed in the email, clarifying that the City “did not have any
wastewater infrastructure in the area” and recommending that the engineer contact
Round Rock and Pflugerville to see if they could serve because Applicant’s property
is immediately adjacent to Round Rock’s and Pflugerville’s sewer CCN

boundaries.®

4.  The ALJs’ Analysis

The ALJs conclude that Applicant’s emails were not a proper service request.

TCEQ guidance requires that an applicant inquire of existing permitted
wastewater treatment facilities within three miles to ask whether they currently have
the capacity or are willing to expand to accept the volume of wastewater proposed.
The guidance also requires that the request include the proposed facility’s capacity
and an inquiry for the total cost to connect to their sewer system and provide sewer

services, as well as any additional conditions for receiving service.

5 City Ex. 1 at 5.
60 City Ex. 1 at 5.
61 City Ex. 1 at5.

62 App. Ex. 2.03 at 4; App. Ex. 2-04 at 3 (emphasis added). See also App. Ex. 2-0 at 15:11-13, 15:17-19.
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Applicant’s short emails failed to include information about the volume of
wastewater proposed or inquire into the City’s capacity to accept a specific volume.
Thus, they read as one engineer asking another for clarity about what wastewater
infrastructure already exists in the area. Moreover, rather than clearly stating that
the City could not accept the proposed wastewater volumes, the City’s engineer
responded with his best guess of which entities may have had existing infrastructure
in the area—Round Rock and Pflugerville. Applicant’s emails do not meet the
requirements for requests for service. Therefore, the ALJs find that this 2021 email
exchange does not constitute a request for service and denial under TCEQ’s

guidelines.

Furthermore, the parties’ actions afterward confirm that service was not
denied. If the City engineer’s April 2021 email had been a denial of service, the

parties would not have continued with all the additional efforts that followed.

C. AFTER THE EARLY 2021 EMAILS, APPLICANT AND
PROTESTANTS WORKED TOGETHER TO ARRANGE
WASTEWATER SERVICE

In August 2021, Applicant petitioned the City to consent to the annexation of
the property into the District’s boundaries; and in September 2021, the City
consented to the annexation.® The City’s resolution states that Applicant
“requested that the City consent to the proposed annexation of the property into the
District and the District’s provision of retail wastewater service to the property

)

following such annexation,” and that the City “consents” to annexation of the

63 City Ex. 1 at 5-6.
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property and “the District’s provision of retail wastewater service to the property

following the annexation.”

A month later, in October 2021, Applicant also petitioned the District to annex
thirty acres into the District’s boundaries.®® In its petition, Applicant stated that
annexation of the land “is practical and feasible” and “the wastewater, drainage

systems, and other improvements of the District will be sufficient to supply the

land 9 66

Applicant’s engineering firm studied the feasibility of connecting the
proposed 310-townhome development to the District’s wastewater system.®” The
engineering firm calculated that, using the City of Austin’s Living Unit Equivalent
(LUE) equivalency factor of 0.7 LUEs per townhome, the proposed development
would need 217 LUEs of wastewater service, which equates to 160 gallons per
minute of peak flow into the District’s wastewater system.®® The engineering firm
also concluded that no offsite or downstream improvements were needed other than
the connection to the District’s system and upgrades to the lift station and force

main.®

64 City Ex. 6 at 49. See also District Exs. RR-0 at 6, RR-1.
65 ;g
District Ex. JB-0 at 7.
66 ;.
District Ex. JB-2 at 48.
67 1N: g
District Ex. JB-0 at 7.
68 1 p
District Ex. JB-0 at 7.

%9 District Exs. JB-0 at 7, JB-4 at 160-61.
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Matters got detailed. The District sent Applicant an “ability-to-serve” letter
outlining the District’s ability to provide retail wastewater service for the thirty-acre
development of about 311 apartment units.”” The District had four conditions for
service and one unknown factor: the Forest Creek Wastewater Treatment Plant
“may need to be expanded in order to accommodate the requested service.””* As for
the conditions, first, the City would need to approve annexation of the property into
the District and approve the provision of wastewater service.”” The City had already
approved annexation,” and the District was processing its own annexation. Second,
Applicant would need to provide the feasibility study on connecting the property to
the wastewater facilities,” which was done and was later sent to the District.” Third,
the District and Windermere (a utility company with a wholesale wastewater
contract with the District to manage the Forest Creek plant) would need to amend
their contract to include the proposed development,’® which the District and
Windermere had successfully done three times before,” and which was not an
obstacle because Windermere had already agreed to make the amendment according

to District engineer Mr. Baze.”® Meeting the third condition, Windermere agreed to

70 District Ex. JB-5at 235.

" District Ex. JB-5at 235.

72 District Ex. JB-5at 235.

i City Ex. 6 at 49.

74 District Exs. JB-0 at 7, JB-5 at 235.
7 District Ex. JB-4 at 160-61.

7 District Exs. JB-0 at 7, JB-5 at 235.
"7 District Ex. RR-0 at 8.

78 District Ex. JB-0at11.
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amend the contract again to include the proposed development.” Fourth and finally,
Applicant would have to pay some costs: primarily, the cost of expanding the Forest
Creek plant through the payment of impact fees ($11,000 per LUE), and secondarily,

the costs of some improvements, including lift station and force main upgrades.*°

Thus, with annexation into the District in progress, Protestants’ provision of

service came down to two points: the Forest Creek plant expansion and costs.

In February 2022, the District told Applicant it would provide wastewater
service on the two remaining conditions: (1) completion of the Forest Creek plant
expansion, and (2) Applicant’s payment of the LUE fee that accounts for the

relevant costs (including plant expansion).®

After filing the Application in March 2022, Applicant informed Protestants
that “the Preserve at Star Ranch” had applied to TCEQ for permission to install a
sewage treatment plant to serve the property.®? Applicant estimated it would need
about 60,000 GPD of sewer capacity and requested that the District state whether it
could take the 60,000 GPD or not.*

7 District Ex. JB-5 at 236. Accord District Ex. JB-9 at 189.
80 District Ex. JB-5 at 236, 240.
81 e
District Ex. JB-8.
82 App. Ex. A (Tab D) at 577, 579.

83 App. Ex. A (Tab D) at 577, 579; District Ex. JB-9.
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In April 2022, the District responded that Applicant’s letter “came as a
surprise” because the development’s owner had previously requested that the
property be annexed into the District for the purpose of providing wastewater to the
project, that Applicant’s annexation request was currently being processed, and that
the District had already negotiated a contract amendment with Windemere to allow
for such service.®* The District also confirmed that it could accept the project’s

proposed wastewater, subject to the two previously stated conditions.?

1.  The City’s Position

Mr. Rector confirmed that the City can provide sewer service to the Preserve
directly or through its strategic partnership agreement with the District.® He stated
that it was the City’s understanding, after receiving the landowners’ petition for
consent to the annexation of the relevant property into the District, that Applicant
was planning to receive sewer service from the District.*” This remained the City’s
understanding until April 2022, when the City received Applicant’s letter clarifying
its intent to seek a wastewater discharge permit and inquiring into the City’s service
capacity to receive the proposed development’s 60,000 GPD.*® Mr. Rector

explained that the City did not respond to this letter because it had already

84 District Ex. JB-9. This letter does not appear in the Record or Record supplements.
85 1Nicrrn:
District Ex. JB-9.
8 City Ex. 1 at 4:12-21.
87 City Ex. 1 at 5:19-6:2. See City Ex. 6 at 49, 51; District Ex. JB-3 at 75, 77.

88 City Ex. 1 at 6:6-13.
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communicated its consent for the District to provide service to the proposed

development on its behalf.®

2. The District’s Position

District expert Mr. Rubinstein concluded that Applicant’s regionalization
analysis was inaccurate and incomplete.”® He pointed out that the Application claims
that no treatment facility or collection system within three miles of the proposed
Facility has the capacity to accept or is willing to expand to accept the wastewater,

yet the District had expressed willingness to accept the proposed wastewater.”

Mr. Rubinstein also opined that Applicant’s regionalization analysis was
inaccurate and incomplete.”” He noted that the March 2022 service request letters
in the Record were sent after the Application was signed and submitted to TCEQ),
and they requested wastewater service for 60,000 GPD rather than the 48,000 GPD
in the Application.” The letters specifically state, “Preserve at Star Ranch .. . has
applied with the State of Texas for permission to install a sewage treatment

plant . . . estimated to need about 60,000 GPD of sewage capacity.”**

89 City Ex. 1 at 7:7-10.

%0 District Ex. CR-0 at 25:31-32.

! District Ex. CR-0 at 27:6-16; see also App. Ex. 2-07 at 159.

%2 District Ex. CR-0 at 25:31-32.

% District Ex. CR-0 at 26:2-18; see App. Ex. A (Tab D) at 576-83.

o App. Ex. A (Tab D) at 576-83.
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The District’s Board President, Mr. Richter, stated that the District has
always been willing to provide wastewater service for the proposed development,
subject to certain conditions.” He discussed the District’s adjacent wastewater
collection systems and noted that its wastewater treatment plant is less than a mile
away and downgradient from the proposed development.”® He conceded that there
are prerequisites to the District serving the proposed development, including:
(1) annexation of the land into the District; (2) amendment of the District’s
wholesale wastewater contract; (3) capacity expansion of the Forest Creek plant; and
(4) payment of impact fees, estimated at $11,000 per LUE, and expansion costs.”’
Mr. Richter explained that this process was underway, with annexation approved by
the City; an amendment to the District’s wholesale wastewater contract proposed;
and expansion of the Forest Creek plant authorized by the Commission and

underway.”®

District witness Mr. Baze testified that the District’s prerequisites were
timely communicated to Applicant through a September 2021 “ability to serve”
letter and an April 2022 response to Applicant’s request for service.” He

acknowledged that the Forest Creek plant needed to be expanded to accommodate

% District Ex. RR-0 at 5:19-21. See District Ex. JB-5.

% District Ex. RR-0 at 6:18-22.

7 Tr. 53,71-73.

%8 District Ex. RR-0 at 6:22-7:11; 9:2-7. See also District Exs. RR-1, RR-3, RR-4, RR-5, RR-7.

% District Ex. JB-0 at 10. See District Ex. JB-5 at 236 (District Engineer’s letter to Applicant, confirming “the
wastewater capacity will be available in a reasonable amount for the District to provide retail wastewater service to the
Project.”).
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the proposed flow capacity from the new development.'® But he said the Forest
Creek plant is already being expanded due to the quick economic growth in the
area.'” In February 2024, TCEQ approved the renewal of the Forest Creek facility’s
permit, increasing the permitted flow to 2,000,000 GPD.'*> The Forest Creek
capacity expansion project is “currently underway and is expected to be completed
by the end of 2025.”'® Mr. Richter and Mr. Baze both stated that it will be
completed before the proposed development is constructed, and should be

completed by the end of 2025.%*

Finally, District expert Mr. Rubinstein argued that the obligatory annexation
into the District is different from annexation into a municipality—comparable to

required membership in a water supply corporation.'®

3.  Applicant’s and ED’s Position

Applicant and the ED also rely on the letters mailed March 31, 2022, as proper
service requests, and on the City’s lack of response as a denial.’®® Addressing the
12,000 GPD difference between the wastewater amounts requested in the

Application and requested in the letters to other providers for service, Applicant’s

100 District Ex. JB-0ato9.

101 District Ex. JB-0at9.

102 District Ex. JB-0 at 9. See also District Ex. RR-7 at 5.

103 pyistrict Ex. JB-0 at9.

104 District Exs. JB-0 at 10, RR-0 at 9. See also Tr. 72.

105 pyistrict Ex. CR-O at 27:19-28:4; Tr. 95, 97.

106 App. Ex. A (Tab D) at 576-83.
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witness Mr. Ince explained that the difference represents the additional living units

that could be built if the proposed facility need not be built there.'”’

Applicant’s expert Mr. Tuckfield asserts that there are two problems with
relying on the Forest Creek expansion. First, “[t]he question with respect to existing
facilities is not, however, what may or may not exist as of today, but what existed at
the time the application was made or the service request was made;” and the District
did not have existing facility capacity at the time of the service requests.'”® Second,
the District previously said the Forest Creek expansion would be done in 2024, and
that did not happen.'® But, at the hearing, Mr. Tuckfield also acknowledged that he

“had no reason to doubt” that the expansion was nearly complete.™*

Applicant also argues that the District effectively denied service by requiring
annexation as a prerequisite. Applicant presented evidence purporting to show that
annexation would render the development economically unworkable by subjecting

the property to additional property taxes and requiring infrastructure be built to

107 App. Ex. 1 at 7:11-23. Applicant explained the divergence between the 60,000 GPD flow capacity sought from

nearby wastewater service providers and the 48,000 GPD annual average discharge sought in the Application to
TCEQ’s permit reviewer, Mr. Martinez, by stating:

The reason this was done was because if the neighboring providers were able to provide us with the
requested flow of 60,000 GPD, we would’ve been able to install a higher number of units on the site
and be able to send the higher flows to the provider’s WWTP. Since we are now planning to
construct a WWTP to treat the flows from the site, we made allowance for a lower number of units
on site which equates to an average daily flow of 48,000 GPD.

Appl. Ex. D (Tab G) at 16.

108 App. Ex. 2 at 30.

109 App. Ex. 2 at 30.

10y 103,
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more exacting specifications.! Mr. Tuckfield argued that this is equivalent to
another permitting case, Application by the Crystal Clear Special Utility District and
MCLB Land, LLC for TPDRE Permit No. W(Q0015266002 in Hays County, Texas
(Crystal Clear), in which service dependent on municipal annexation and more

stringent development standards was considered a denial of service.'?

4.  The ALJs’ Analysis

TCEQ guidance provides that if a request for service is approved, the
applicant must either connect to the system or conduct a financial, managerial, and
technical analysis. However, if one of the following happens, the applicant may

proceed directly to seeking a permit:

e No response is received from the permitted system owner or operator
within 30 days of the date the request was mailed,;

o The request for service was denied; or

e Services offered are based on special conditions, such as annexation.'

The AL]Js consider each of the parties’ arguments as they fall under TCEQ’s

guidance on regionalization.

1 App. Ex. 2-06 at 1.

12 App. Ex. 2 at 22:6-8. See App. Ex. 2-05 (Proposal for Decision, Application by the Crystal Clear Special Utility District

and MCLB Land, LLC for TPDRE Permit No. WQ0015266002 in Hays County, Texas, SOAH Docket No. 582-20-4141;
TCEQ Docket No. 2020-0411-MWD (Mar. 22, 2021)) at 22.

113 App. Ex. 2-03 at 4-5.
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First, Applicant and TCEQ argue that the Application should be granted
under the first condition, because the City did not respond to the request for service
within thirty days of its March 2022 letter. But that overlooks the facts. Here, the
District was acting in place of the City to provide wastewater services. Applicant
understood that and had a series of communications with the District about
providing wastewater service. And the District timely responded to Applicant’s
March 2022 letter within thirty days. Because Applicant received a timely response,

the first condition does not apply.

Second, this was not a situation where the District denied the applicant
service. Here, the District specifically agreed to accept wastewater from the
proposed development. Applicant neglected to attach the District’s April 2022
confirmation letter to the Application or Domestic Technical Report of record as
required."* Therefore, from the Record, the ED’s permitting staff appears to have
been unaware of the District’s confirmation that it would provide service as of
March 13, 2025, when staff recommended no changes to the Draft Permit based on
their re-review of the Application and the additional information submitted in

January and March 2025.

Third, Applicant contends that the District offered wastewater services
“based on special conditions, such as annexation.” Applicant argues that the

uncertainty of the Forest Creek expansion and the required annexation into the

114 The District’s April 2022 letter is altogether absent from the original Record and Record supplements.
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District are “special conditions” justifying issuing the permit without performing a

financial, managerial, and technical analysis.

The evidence shows that the Forest Creek expansion is nearly done and is not
an obstacle to receiving wastewater service. Applicant witness Mr. Tuckfield’s
assertion that only wastewater facilities that existed at the time of Applicant’s
March 2021 email request should be considered is refuted by TCEQ’s website
guidance, which provides that inquiries should consider whether providers are
willing to “expand to accept the volume of wastewater proposed.” ' The evidence
also shows that the City, the District, and Windermere have been diligently working
to expand wastewater service to Applicant by building additional capacity. The
District’s witnesses asserted, and Applicant’s witnesses had “no reason to doubt,”
that the expansion project is on schedule to be completed in 2025—ahead of
Applicant’s proposed development. Applicant’s concerns about delay have no

merit.

Applicant asserts that annexation is tantamount to a denial of service. The
ALJs are not persuaded. In Crystal Clear, no finding was made that an annexation
condition constitutes denial of service, per se. Rather, the Crystal Clear ALJ] merely
determined that, in that case, the ED’s agreement with the applicants that they

“could consider [the city’s] conditioning of service on annexation and more

U5 App. Ex. 2-04 at 118.
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stringent development standards to be a denial of service” was “a reasonable

interpretation of its own application form.” '

Rather, under TCEQ’s guidance, what matters is the “special conditions”
placed on the offer of service. Annexation may be such a special condition, but that
depends on the facts. Applicant’s expert Mr. Tuckfield notes that, in cases where
cities propose annexation under “onerous terms,” TCEQ has rejected the notion
that regionalization required connection."” However, the District’s expert on TCEQ
regionalization, Mr. Rubenstein, distinguished annexation into a municipality from
annexation into a water district: municipal annexation “conjures land use

> whereas

restrictions, municipal service obligations, and property tax impacts,’
annexation into a water district is similar to a condition for membership in a water
supply corporation—more like a membership fee for receiving service.'® In
Application by AIR-W 2017-7 LP for TPDES Permit No. WQ0015878001 in
Williamson County, Texas, where municipal annexation would have dictated a
different proposed land use and would have had significant tax consequences, the
Commission found these conditions weighed in favor of granting a permit."® Here,

in contrast, annexation into the water district does not carry “special conditions.”

Only two conditions apply: (1) paying the impact fees designed to cover the upfront

116 App. Ex. 2-05 at 22.

17 App. Ex. 2 at 21-22.

118 District Ex. CR-0 at 27-28.
19 Tex. Comm’n on Envtl, Quality, Order Granting the Application by AIR-W 2017-7 LP for TPDES Permit
No. WQ0015878001 in Williamson County, Texas; SOAH Docket No. 582-22-1016; TCEQ Docket No. 2021-1214-

MWD (Nov. 28, 2022) (Findings of Fact 42-45: finding that the City’s offer for sewer service conditioned on
annexation would carry with it the additional burdens of land use restrictions and a higher property tax rate).
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costs of expanding the existing wastewater system to meet the increased wastewater
demand from the project; and (2) being subject to the City’s 2% sales and use taxes

(but not its property taxes) within the area of limited purpose annexation.'*°

In this case, the District’s offer to provide wastewater service did not have
“special conditions.” Rather, the District offered to provide wastewater service
based on a standard condition for the provision of service—paying a portion of the
upfront costs of expanding the system to accommodate the requested demand.
Applicant went ahead and petitioned for the annexation of the proposed
development’s land into the District; and the City consented to the annexation.'
Then, as the parties’ communications demonstrate and Mr. Richter testified, after
learning that it would be required to pay the updated impact fees to cover its allocated
share of the costs of the Forest Creek plant expansion, Applicant abandoned its plans
to connect to the District’s wastewater system and, instead, applied for a TCEQ

permit to construct a small standalone package plant located on and dedicated to the

proposed development.'*

Because the District’s offer to provide service did not have “special
conditions,” the ALJs proceed to the next step of the regionalization analysis,
considering whether the permit should be issued based on financial, managerial, and

technical factors.

120 District Ex. RR-0 at 7.

121 District Exs. JB-2, JB-3.

122 District Ex. RR-0 at 7.
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D. APPLICANT MUST CONNECT TO THE DISTRICT’S SYSTEM

The last step of the TCEQ’s regionalization analysis is conducting a financial,
managerial, and technical analysis.'> The parties focus on the financial analysis—the
cost of connecting to the District’s wastewater system versus the cost of Applicant

building its own wastewater facility.

1.  Applicant’s Position

Applicant’s witness Mr. Ince estimated that it would cost $4.5 million for
Applicant to connect to the District’s wastewater system, versus $1.5 million for

Applicant to build its own wastewater treatment facility.'**

Mr. Ince included over $3.3 million of LUE impact fees in arriving at his
$4.5 million estimation of the cost to connect to the District’s wastewater system.'?
Mr. Ince calculated the fees by applying the $11,000 impact fee per LUE to the
306 units planned for the development.?® He acknowledged that he did not learn
until later that the District calculated the fees using only a 0.7 LUE equivalency
factor, rather than a 1.0 factor, which was done because the planned units are small
127

townhomes expected to generate 30% less wastewater than a single-family home.

Using the District’s calculation would reduce the impact fees to about $2.3 million—

123 App. Ex. 2-03 at 114.

124 App. Ex. 1-0 at 10:22-24.

125 App. Ex. 1at 10-11; District Ex. JB-10 at 13.

126 App. Ex. 1at 10-11.

127 App. Ex. 1at1l.
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roughly a $1.0 million reduction in the estimated cost of connecting to the District’s

system.

Mr. Ince estimated it would cost $1.5 million for Applicant to construct a
standalone wastewater treatment facility.'*® He also acknowledged that operation and
maintenance costs (e.g., salaries) should be considered as part of building the

standalone plant, because someone will need to run the plant.'®

Mr. Ince admitted that, because of the land required to build its own
wastewater treatment facility, Applicant would have fewer housing units with a
standalone plant than could be built if Applicant uses the District’s wastewater
system. He said that, if Applicant were to use the District’s system, it would require
60,000 GPD for use; but, with a standalone plant on the property, Applicant will
build fewer units and use just 48,000 GPD." Based on these calculations, using a
standalone plant, Mr. Ince testified that there is about a 20% reduction in wastewater
usage due to fewer bedrooms (from about 580 to 480 bedrooms, about a
20% reduction).” He conceded that Applicant’s cost comparison does not account
for the reduced revenue from the property as a consequence of decreasing the

number of units.”? Mr. Ince did not mention the expected value of the units or their

128 App. Ex. 1at 10.

1291 147,

130 Tr. 145.

By 148-49.

B2 Tr. 149, 158.

38

Proposal for Decision
SOAH Docket No. 582-24-21738, TCEQ No. 2023-1566-MWD



revenue stream; however, he said, he would have included more detail if he had been

given more information about the business plan.'

Ultimately, based on the difference in costs, Mr. Tuckfield opined that

regionalization should not prevent Applicant from being granted a permit.'**

2.  The City and the District’s Position

District engineer Mr. Baze estimated that it would cost $3.0 million to connect
to the District’s wastewater system and about the same amount for Applicant to build

its own wastewater treatment facility.

Mr. Baze estimated that it would cost about $3.0 million to connect to the
District’s wastewater system.' He said the main difference (about $1.0 million)
between his estimate and Applicant’s estimate is due to LUE impact fees—with
Applicant’s calculations based on 306 LUEs and Protestants’ based on 217 LUEs
(that is, 310 townhome units times the LUE equivalency factor of 0.7).*¢ He testified
that townhomes generally produce about 30% less wastewater than single-family

homes, for which the standard measure is an equivalency factor of 1.0 per LUE,

1331+ 150.

134 v 229,

135 District Ex. JB-0at 2.

136 District Ex. JB-0 at 11:25-28.
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making his use of the LUE equivalency factor of 0.7 LUE per townhome more

137

appropriate than Applicant’s figure.

Assuming that the District’s lower figure is used, that leaves the estimates only
about $500,000 apart, Mr. Baze explained. From there, Applicant should not have
applied a contingency (10%) to the LUE impact fees, because there is no uncertainty
in those fees; and by doing so, Mr. Baze projected that Applicant overestimated costs
by $336,000."® In addition, Mr. Baze disputed well over $100,000 of Applicant’s
estimated connection costs: $13,500 for Applicant’s upgrade of the offsite sewer
force main for 100 more linear feet than necessary; $25,000 in overestimated
engineering and professional service costs; $6,000 in inappropriate site survey costs;
and most of the $100,000 that Mr. Baze contends was over-budgeted to get a very
small easement for the force main extension, since the District already owns the
additional area for the force main along the route, meaning that portion of the route

will not have a land acquisition cost.’

Using per-gallon treatment costs of different sized plants, Mr. Baze estimated
that designing and building a standalone plant would cost about $2.4 million.'*° He

said that larger wastewater treatment plants might have costs as low as $30 per gallon,

7 District Ex. JB-0 at 12:2-6.

138 App. Ex. D (Tab G) at 47.

139 District Ex. JB-0 at 12-13. On the contrary, Mr. Baze estimated that the $100,000 in easement acquisition will
actually be required for a standalone plant, since the proposed discharge route crosses property (north to south) that is
not owned by Applicant; and that property will require access and improvements to accommodate the discharge route
described in the Application. District Ex. JB-0 at 12.

140 District Ex. JB-0at 13.
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but small standalone plants like this one (48,000 GPD) will have costs of about
$50 per gallon, resulting in a cost estimate of about $2.4 million ($50 x 48,000) for
this plant. The plant will also need some improvements at an additional cost (fencing,
security lighting, electrical service, driveway and access improvements).'*! And there
are operational and maintenance costs (e.g., personnel costs) to run the plant.'*
Although Applicant estimates $200,000 in operational and maintenance costs over
the first five years, bringing the cost estimate up to about $2.6 million if included,
Mr. Baze opined that Applicant’s personnel costs are understated by about $200,000
over five years, because plant operators make $100,000-$120,000 a year in the
current market, not the $53,000 Applicant estimated.'* Roughly tallying Mr. Baze’s
disagreements with Applicant’s figures puts his cost estimate for this standalone

plant at about $2.8 million.

Mr. Baze and Mr. Rubenstein opined that there are significant operational
downsides to a standalone package plant. A small package plant has a shorter useful
life than a larger wastewater treatment plant. It is prone to more frequent and
troublesome plant breakdowns and mishaps, causing service interruptions, nuisance
odors, and public health threats. Additionally, an unsightly and smelly package plant

is an aesthetic concern for those who live nearby.'**

" District Ex. JB-0at13.

12 District Ex. JB-0at 14.

143 District Ex. JB-0 at 14.

144 District Ex. JB-0 at 15-16; Tr. 97-98.
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The City points out that there are costs accruing in this contested case
proceeding and in the related proceeding before the PUC; costs for Applicant to
obtain necessary easements from the District (that the District has not agreed to) for
the standalone plant; and lost revenue from the additional units that could be
developed on the property but would be foregone to make space for the standalone
plant.’ The City argues that Applicant’s cost analysis does not include these
transactional costs of acquiring the TCEQ permit to operate the standalone plant and
resolving the PUC issues around Applicant operating a wastewater plant within the

City’s sewer CCN.

Ultimately, Mr. Baze opined that if TCEQ’s regionalization policy is not
applied in a case like this one, where there is an existing area-wide wastewater
treatment plant nearby that can be used at an equivalent cost to a standalone plant,

“then the Regionalization policy truly has no meaning.”

3. The ALJs’ Analysis

Applicant and the ED maintain that financial considerations merit a
standalone plant. The City, the District, and OPIC think that Applicant has not

shown a justification for an exception to regionalization; and the ALJs agree.

The experts had similar estimates on the cost of connecting the District’s

system. The primary cost driver is the LUE impact fee. It makes sense to use the

145 District Ex. JB-0 at 18:2-5. Accord Tr. 156-57 (testimony of Mr. Ince), 230-31 (testimony of Mr. Tuckfield).

146 District Ex. JB-0 at 16.
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lower LUE impact fee that the District will actually charge. Mr. Baze’s testimony also
shows that Applicant overestimated costs in some respects. In particular, Applicant
overestimated the cost of connecting by $336,000, by including a 10% contingency
on the LUE impact fee when it is a set cost without need for contingency. Overall,
the evidence shows that it would cost about $3.0 million to connect to the District’s
wastewater system for 60,000 GPD of wastewater serving Applicant’s full

complement of units—about 306 apartments or townhouses.

The experts were a little farther apart on the cost of building and running a
small plant. Applicant’s expert Mr. Tuckfield testified that real estate costs, the costs
of removing the development from the City’s CCN, and even the costs of this legal
proceeding could be included; but there is little guidance on what should be included
in the analysis.'”” Of the two experts, Mr. Baze’s cost analysis was more convincing
because his cost per gallon basis provided a rough estimate; and because he identified
specific instances where Applicant’s cost estimates were inaccurate, for which
Mr. Ince had no reply. The preponderance of the evidence shows that it would cost
around $2.6 million for Applicant to build and run a small standalone plant for
48,000 GPD of wastewater serving 80% of Applicant’s proposed units—about
244 apartments or townhouses. Of course, this does not include the transactional
costs of acquiring the TCEQ permit and resolving the PUC issues, or the lost

revenue from the units foregone to create space for the plant.

M7y, 230-31 (“The guidance is so sparse that an applicant can decide what they put in there and not and a protestant

decides what they put in theirs and not.”).
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Ultimately, the estimated wastewater costs of connecting versus building are
about the same per apartment unit. However, connecting to the District’s wastewater
system allows Applicant to make better use of the property by bringing an additional
sixty apartments to market at an equivalent wastewater cost, without the downsides
of a small plant. Technical considerations favor a larger wastewater system over a
small package plant. Small plants have significant downsides—shorter useful lives,
more frequent breakdowns, more service interruptions, and more public health
threats. Finally, connecting to the District’s wastewater system supports the state

policy of regionalization.

Because Applicant did not meet its burden to show that the permit should be

granted, the ALJs recommend that the Application be denied.

4.  Other Arguments Need Not be Considered

Because the City and the District prevailed, they were not prejudiced by
considering Applicant’s later-provided cost information included in the
supplemental Record once this contested case was underway. As a result, the City’s

argument about prejudice is not considered.

The City also argues that the Application should be denied for an additional

reason: because the City holds the sewer CCN for the area. Again, because the City
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prevailed, this argument need not be considered. That matter is left to the PUC,

where it is currently the subject of a contested case.'*®

V1. 'TRANSCRIPT COSTS

The Commission may assess reporting and transcription costs to one or more
of the parties participating in a proceeding, excluding the ED and OPIC.'* In

allocating those costs, the Commission is to consider the following applicable factors:

o the party who requested the transcript;

e the financial ability of the party to pay the costs;

o the extent to which the party participated in the hearing;

o the relative benefits to the various parties of having a transcript; and

e any other factor which is relevant to a just and reasonable assessment of
costs.™

The AL]Js ordered Applicant to arrange for and pay the costs of having a court
reporter attend the hearing and prepare a transcript, subject to allocation of such
costs at the end of the proceeding. Protestants and Applicant participated roughly
equally in the hearing. Moreover, both sides cited to the transcript in their closing

arguments; therefore, both sides benefitted from having a transcript. There is no

148 petition of City of Hutto for a Cease and Desist Order Against Preserve Hutto, LLC, SOAH Docket No. 473-25-19219,
PUC Docket No. 53703.

930 TAC § 80.23(d)(1)-(2). The ED and OPIC are excluded because they are statutory parties who are precluded
by law from appealing the Commission’s decision. See Tex. Water Code §§ 5.228, .273, .275, .356.

150 30 Tex. Admin. Code § 80.23(d)(1).
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direct evidence concerning the transcript cost or the respective financial abilities of

the parties to pay it.

Based on the above, the ALJs recommend that the Commission assess
Protestants and Applicant each one-half of the transcript costs, with Protestants’ half

split between the City and the District.

VII. CONCLUSION

For the foregoing reasons, the ALJs recommend that the Commission deny
the permit. In further support of this recommendation, the ALJs have prepared the
Findings of Fact and Conclusions of Law incorporated in the accompanying

proposed Order of the Commission.

Signed August 29, 2025.
Heather D. Hunziker, Andrew Lutostanski,
Presiding Administrative Law Judge Co-Presiding Administrative Law Judge
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER GRANTING/DENYING APPLICATION BY
PRESERVE HUTTO, LLC FOR
NEW TPDES PERMIT NO. WQ0016145001;
SOAH DOCKET NO. 582-24-21738
TCEQ DOCKET NO. 2023-1566-MWD

On , the Texas Commission on Environmental

Quality (TCEQ or Commission) considered the application of Preserve Hutto, LLC
(Applicant) for a new Texas Pollutant Discharge Elimination System (TPDES)
Permit No. WQ0016145001. A Proposal for Decision (PFD) was presented by
Administrative Law Judges (ALJs) Heather D. Hunziker and Andrew Lutostanski
with the State Office of Administrative Hearings (SOAH), who conducted an

evidentiary hearing concerning the application on May 5, 2025, in Austin, Texas.

After considering the ALJs’ PFD, the Commission adopts the following

Findings of Fact and Conclusions of Law.

I. FINDINGS OF FACT
Application

1.  Preserve Hutto, LLC (Applicant) filed its application (Application) for a new
Texas Pollutant Discharge Elimination System (TPDES) permit with the
Texas Commission on Environmental Quality (TCEQ or Commission) on
April 8,2022.



The Application requested authorization to discharge treated domestic
wastewater from the Preserve at Star Ranch Wastewater Treatment Facility
(Facility), to be located at 4428 Priem Lane, in Pflugerville, in Travis County,
Texas 78660, via pipe to an unnamed tributary, then to Wilbarger Creek, then
to the Colorado River above La Grange in Segment No. 1434 of the
Colorado River Basin.

The Application requested authorization to discharge treated domestic
wastewater from the Facility at a daily average flow not to exceed
48,000 gallons per day (GPD).

Applicant proposes to build the Facility to serve Preserve at Star Ranch, a
multifamily residential housing community that will be comprised of
480 bedrooms, in 310 townhome units (the Development).

The Executive Director (ED) declared the Application administratively
complete on June 14, 2022.

Draft Permit

6.

The ED completed the technical review of the Application; notified Applicant
on October 6, 2022, that it had prepared a preliminary decision and draft
permit (Draft Permit); and made the Draft Permit available for public review
and comment.

The Commission determined the Application to be technically complete on
October 18, 2022.

Applicant did not provide justification and cost data to TCEQ until 2025. The
data was not included in the Application and had not been reviewed by the ED
when the Draft Permit issued in 2022.

The Facility would be an activated sludge process plant operated in the
extended aeration mode. Treatment units would include a bar screen, two
aeration basins, a final clarifier, two sludge digesters, a tertiary filter, alum
addition, and a chlorine contact chamber. The Facility has not yet been
constructed.
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10.

11.

12.

13.

14.

15.

Sludge generated from the Facility would be hauled by a registered transporter
and disposed of at a TCEQ-permitted solid wastewater treatment facility,
Mount Houston Road Municipal Utility District Wastewater Treatment
Facility. The Draft Permit also authorizes the disposal of sludge at a
TCEQ-authorized land application site, co-disposal landfill, wastewater
treatment facility, or facility that further processes sludge.

The daily average effluent limitations in the Draft Permit, based on a

thirty-day arithmetic average of all effluent samples, are as follows:

Five-Day Total Ammonia E. coli Total
Carbonaceous Suspended Nitrogen Phosphorus
Biochemical Solids
Oxygen Demand
5 milligrams per | 5mg/L 2mg/L 126 colony 1.0 mg/L
liter (mg/L) (2.0 Ibs/day) (0.811bs/day) | forming units | (0.40 lbs/day)
(2.0 Ibs/day) or most

probable

number per

100-milliliters

The effluent shall contain a minimum dissolved oxygen of 4.0 mg/L and a
chlorine residual of at least 1.0 mg/L, and shall not exceed a chlorine residual
of 4.0 mg/L, after a detention time of at least 20 minutes based on peak flow.

The treated effluent will be discharged via pipe to an unnamed tributary, then
to Wilbarger Creek, then to the Colorado River above La Grange in Segment
No. 1434 of the Colorado River Basin.

For the unnamed tributary, the unclassified receiving water use is limited
aquatic life use. For Segment 1434, the designated uses are primary contact
recreation, public water supply, and exceptional aquatic life use. TCEQ issued
the Draft Permit with effluent limitations intended to maintain and protect the
existing instream uses.

TCEQ found that the end-of-pipe compliance with pH limits between 6.0 and
9.0 standard units reasonably assures instream compliance with the Texas
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16.

17.

18.

Surface Water Quality Standards (TSWQS) for pH when the discharge
authorized is from a minor facility.

TCEQ’s Tier 1 antidegradation review determined that existing water quality
uses will not be impaired by the Draft Permit, as numerical and narrative
criteria to protect existing uses will be maintained.

TCEQ found that no water bodies with exceptional, high, or intermediate
aquatic life uses are present within the stream reach assessed, so no Tier 2
degradation determination was required.

TCEQ further found that the discharge from the Facility is not expected to
have an effect on any federal endangered or threatened aquatic or
aquatic-dependent species or proposed species, or their critical habitat.
Segment 1434 is not currently listed in Texas’s inventory of impaired and
threatened waters.

Notice and Jurisdiction

19.

20.

21.

22.

23.

24.

The Notice of Receipt of Application and Intent to Obtain Water Quality
Permit was published on June 24, 2022, in the Austin Chronicle in English, and
on June 28, 2022, in La Prensa Comunidad in Spanish.

The Notice of Application and Preliminary Decision was published on
June 24,2022, in the Austin Chronicle in English, and on June 28, 2022, in
La Prensa Comunidad in Spanish.

On September 14,2022, the ED completed the technical review of the
Application.

On May 11, 2023, a public meeting was held in Pflugerville, at the conclusion
of which the public comment period ended.

On September 14, 2023, TCEQ’s Chief Clerk mailed the ED’s Response to
Comments; and, on October 19, 2023, the Hearing Request/Request for
Reconsideration period ended.

After a February 21, 2024 open meeting, the Commission issued an Interim
Order on February 27, 2024. The Interim Order found that Karen Blakey,
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25.

26.

27.

Mohammed Hallak, the City of Hutto (City) and Williamson County Water,
Sewer, Irrigation, and Drainage District No.3 (District) were affected
persons; and directed that the following four issues (Referred Issues) be
referred to the State Office of Administrative Hearings (SOAH):

Issue 1: Whether the Commission should deny or alter the terms and
conditions of the Draft Permit based on consideration of need
under Texas Water Code section 26.0282 and the general policy
to promote regional or area-wide systems under Texas Water
Code section 26.081 (Regionalization);

Issue 2: Whether the Draft Permit complies with applicable requirements
to abate and control nuisance odors, as set forth in 30 Texas
Administrative Code (TAC) section 309.13;

Issue 3: Whether the Draft Permit is protective of water quality,
including the protection of the health of the requesters and
requesters’ families and the existing uses of the receiving waters
in accordance with applicable regulations including the Texas
Surface Water Quality Standards in 30 TAC Chapter 307; and

Issue 4: Whether Applicant substantially complied with TCEQ’s public
notice requirements in 30 TAC section 39.405.

The matter was docketed with SOAH on July 12, 2024.

At its February 21,2024 open meeting, the Commission also denied all
remaining hearing requests and requests for reconsideration, and set the
maximum duration of the hearing at 180 days from the date of the preliminary
hearing until the date the Proposal for Decision (PFD) is issued by SOAH.
The parties later agreed to extend the applicable deadline past 180 days.

The notice of the preliminary hearing was published on September 13, 2024,
in the Austin Chronicle in English, and on September 17,2024, in La Prensa
Comunidad in Spanish. The notice included the time, date, and place of the
hearing, as well as the matters asserted, in accordance with the applicable
statutes and rules.
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Proceedings at SOAH

28.

29.

30.

31.

32.

33.

On October 21, 2024, a preliminary hearing was convened in this case via
videoconference by SOAH Administrative Law Judge (ALJ)
Heather D. Hunziker. The following appeared and were admitted as parties:
attorney Peter Gregg for Applicant; attorney Joe Freeland for the City;
attorney Stephen Dickman for the District; attorneys Kathy Humphreys and
Ryan Rakowitz for the ED; and attorney Josiah Mercer for the Office of Public
Interest Counsel (OPIC).

At the preliminary hearing, the administrative record was admitted into
evidence as Applicant’s Exhibits A-D, and jurisdiction was noted by the AL]J.

On January 10, 2025, and after the SOAH preliminary hearing, TCEQ
permitting staff (Staff) requested additional information from Applicant on
the Application; and Applicant provided Staff additional information on
January 14, 2025, and March 10, 2025.

On March 13,2025, after additional Staff review of the Application and
Applicant’s newly added information, Staff recommended no changes to the
Draft Permit, but changed the Statement of Basis to add the tertiary filter and
alum addition to the treatment units, and updated Staff’s contact information,
signature, and revision date.

On April 11, 2025, the City and the District (together, Protestants) filed a
motion to abate asserting that: judicial economy required this case to be abated
pending the City’s cease-and-desist case before the Public Utility Commission
(PUC), which would prevent Applicant from interfering with the City’s retail
water utility service within the City’s wastewater certificate of convenience
and necessity (CCN) area by constructing Applicant’s proposed wastewater
plant and extending retail sewer utility service into the City’s CCN area; and
Applicant’s new information supplementing its Application did not go
through the public notice and comment process, so abatement was necessary
for notice.

Responses filed on April 15 and 16,2025, by the ED and Applicant,

respectively, asserted that: (1) the PUC case and CCN considerations are not

relevant to this case, are outside TCEQ s jurisdiction, and are not appropriate

for TCEQ to consider; (2) Applicant’s supplemental information did not
6

Proposed Order
SOAH Docket No. 582-24-21738, TCEQ No. 2023-1566-MWD



34.

35.

36.

37.

38.

require additional notice; and (3) the motion to abate was untimely. Applicant
additionally affirmed its wastewater treatment activities would be conducted
for wholesale rather than retail purposes, owned or operated by a
non-retail-public utility, and operated in a manner that does not provide for
compensation from the end-user.

On  April 24,2025, SOAH ALJ Hunziker and  SOAH
ALJ Andrew Lutostanski denied the motion to abate. This ruling was
memorialized in SOAH Order No. 9 - Denying Motion to Abate; Requiring
Status Report.

On May 5, 2025, SOAH AL]Js Hunziker and Lutostanski co-presided at the
hearing on the merits held at SOAH’s Austin Office and all parties appeared
through their respective representatives. At the opening of the hearing, the
ALJs held a prehearing conference, wherein the ALJs ruled on all timely filed
motions and objections.

At the May 5, 2025 merits hearing, the Third and Fourth Supplements to the
Administrative Record (Tabs F and G) were admitted as Applicant Exhibits
CandD.

The record closed on August 1, 2025, after Applicant submitted its proposed
findings of fact and conclusions of law.

Regionalization was the sole disputed issue.

Issue 1: Whether the Commission should deny or alter the terms and conditions of

the Draft Permit based on comnsideration of need under Texas Water Code

section 26.0282 and the general policy to promote regional or area-wide systems

under Texas Water Code section 26.081

39.

40.

The Development will require the provision of sewer service to accommodate
the planned construction of 310 townhome units and associated wastewater
needs for the inhabitants of those residences.

It is Texas state policy to encourage and promote the development and use of
regional and area-wide waste collection, treatment, and disposal systems to
prevent pollution and maintain and enhance the quality of the water in the
state.
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41.

42.

In order to effectuate its policy of encouraging regionalization of wastewater
services, TCEQ requires applicants to provide certain information to allow
TCEQ to conduct a Regionalization analysis of the application.

In order to show compliance with Regionalization, TCEQ guidance required
Applicant to determine: (1) whether any portion of the proposed service area
is located in an incorporated city; (2) whether any portion of the proposed
service area is located inside another utility’s CCN area; and (3) whether
there are any domestic permitted wastewater treatment facilities or collection
systems located within a three-mile radius of the proposed facility.

Applicant Was Required to Request Service

43.

44,

45.

46.

47.

48.

49.

TCEQ guidance required Applicant to contact existing treatment facilities
and collection systems within a three-mile radius to request service and
inquire whether they have the capacity to accept, or are willing to expand to
accept, the volume of wastewater proposed.

According to TCEQ guidance, requests for service must include the proposed
facility’s capacity; an inquiry into the total cost to connect to the system and
provide sewer services; and an inquiry as to any additional conditions for
receiving service.

The Facility and its discharge would be located within the City’s sewer CCN
and within the City’s extraterritorial jurisdiction.

The City provides service in this area through a partnership with the District.

The District has a wholesale wastewater contract with Windermere utility
company to manage the Forest Creek Wastewater Treatment Plant, which
handles service in this area.

There are domestic permitted wastewater treatment facilities within a
three-mile radius of the proposed facility.

The Applicant was required to contact the City.
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Applicant’s 2021 Emails Were Not a Proper Service Request

50.

51.

52.

53.

54.

55.

56.

The City has a formal process for service requests. The Applicant did not use
that formal process.

Applicant’s engineer, Kevin Burks, emailed the City in March and April 2021.

Applicant’s informal emails did not include the proposed facility’s capacity,
did not inquire about the total cost to connect, and did not inquire about any
additional conditions for receiving service.

The Applicant’s 2021 emails were not a proper request for service under
TCEQ guidance.

Because the Applicant’s emails did not have the features of a concrete request
for service (inquiring about the proposed capacity, the cost, and other
conditions that may apply), the Applicant did not make a proper and
recognizable request for service.

The City’s engineer responded by email in April 2021; however, that email
did not amount to a City refusal of service.

The Protestants’ and Applicant’s actions after April 2021 confirm that
neither side understood service to have been denied.

The Parties Initially Worked Together

57.

58.

In August 2021, Applicant petitioned the City to consent to the annexation of
the property into the District’s boundaries; and in September 2021 the City
consented to the annexation, and to the District’s provision of retail
wastewater service to the property following such annexation.

In September 2021, the District sent Applicant an “ability-to-serve” letter
outlining the District’s ability and willingness to provide retail wastewater
service for the Development’s estimated 311 apartment units, noting its
conditions for service and that the Forest Creek plant might need to be
expanded to accommodate the requested service.
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59.

60.

61.

62.

63.

The District’s ability to serve letter listed these conditions:

a) City approval of annexation of the property into the District and approval
of the provision of wastewater service (both now completed);

b) Applicant’s provision to the District of a feasibility study on connecting
the property to the District’s wastewater facilities (now completed);

c) Amendment of the District’s contract with Windermere to include the
Development (Windermere agreed to this); and

d) Applicant’s payment of the cost of expanding the Forest Creek plant,
through impact fees of $11,000 per Living Unit Equivalent (LUE); and the
costs of some improvements, including lift station and force main
upgrades.

In October 2021, Applicant petitioned the District to annex thirty acres of the
Development into the District’s boundaries, stating that the wastewater,
drainage systems, and other improvements of the District will be sufficient to
supply the land.

In February 2022, the District confirmed, in a letter to Applicant, that it would
provide the Development’s wastewater service on the two remaining
conditions: completion of the Forest Creek plant expansion and Applicant’s
payment of the costs.

In March 2022, after filing the Application with TCEQ, Applicant informed
Protestants by letter that it had applied to TCEQ for permission to install a
sewage treatment plant to serve the Development, and requested that the City
and the District each state whether they could take the 60,000 GPD of sewer
capacity Applicant estimated it would need.

In April 2022, the District timely responded to Applicant’s letter, again
confirming that it could accept the Development’s proposed wastewater,
subject to the two previously stated conditions. The City did not respond to
Applicant’s letter because it had already communicated its consent for the
District to provide service to the Development on its behalf.
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64.

After learning that it would be required to pay the impact fees to cover its
allocated share of the costs of the Forest Creek plant expansion, Applicant
abandoned its plans to connect to the District’s wastewater system and,
instead, applied for a TCEQ permit to construct a small standalone package
plant located on and dedicated to the proposed development.

Permit Application

65.

66.

67.

68.

69.

70.

71.

72.

The Application was filed in March 2022.

Domestic Technical Report 1.1, Section 1, of the Application addresses
Regionalization.

Applicant provided false information in the Application when it checked the
“no” box rather than the “yes” box on Question 1.B.2 of the original
Application’s Domestic Technical Report 1.1, which asked, “Is any portion of
the proposed service area located inside another utility’s CCN area?” This
false answer was not corrected until January 2025, when Applicant
supplemented its Application at Staff’s request.

Applicant failed to provide required information when it neglected to attach a
“justification for the proposed facility and a cost analysis of expenditures that
includes the cost of connecting to the CCN facilities versus the cost of the
proposed facility or expansion” to the original Application’s Domestic
Technical Report 1.1.

When it filed its original Application in 2022, Applicant’s Regionalization
analysis was inaccurate and incomplete.

Applicant knew the City, via the District and Windermere, had a permitted
system within a three-mile radius of the Facility, and that Protestants had the
capacity and the willingness to accept Applicant’s proposed wastewater.

Applicant should have provided TCEQ additional information regarding the
Protestants’ system, including complete information on the District’s
response to a request to connect to their system.

Applicant should have timely provided a comparative cost analysis of
obtaining service from Protestants versus constructing a new facility.
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73.

74.

75.

It is TCEQ policy to not request additional information to verify the
truthfulness of an applicant’s response to the question regarding existing
wastewater treatment facilities within a three-mile radius.

Because Staff relies completely on the veracity of the representations made in
an application, Applicant’s false answers to the application questions on
Regionalization prevented Staff from conducting a Regionalization analysis of
its Application until 2025.

On March 13, 2025, Staff recommended no changes to the Draft Permit based
on its further review of the Application and the additional information
Applicant submitted in January and March 2025. As of that date, the record
included no evidence of the District’s April 2022 confirmation that it would
provide service.

Financial, Technical, and Managerial Analysis

76.

77.

78.

79.

80.

Because the Facility would be located within the City’s sewer CCN, TCEQ
guidance required Applicant to provide a justification for the proposed
facility; and to provide justification and comparisons of the costs to construct
and maintain the proposed facility versus the cost of connecting to local
facilities or collection systems.

The District’s wastewater collection system is located directly adjacent to the
Development, and its wastewater treatment plant is less than a mile away and
downgradient from the Development.

The City, through the District and Windermere, is both qualified and willing
to provide wastewater service to Applicant’s property from the Forest Creek
plant.

Forest Creek plant expansion is currently underway and is expected to be
completed later this year, in 2025, and prior to the completion of construction
of the Development. Once completed, the plant will have the capacity to treat
the maximum daily flow of 60,000 GPD requested by Applicant—exceeding
the 48,000 GPD sought in the Application.

The 12,000 GPD difference between the wastewater amount requested in the
Application and the amount requested in the request-for-service letters to
12
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81.

82.

83.

84.

85.

86.

87.

88.

89.

Protestants represents the additional units that could be built on the land if the
Facility need not be built there.

Once the expansion is complete, the Forest Creek plant is permitted to receive
an average daily flow of 2,000,000 GPD.

TCEQ guidance allows Applicant to proceed directly to seeking a permit if:
(1) no response was received from permitted system owners or operators
within 30 days; (2) Applicant’s request for service was denied; or (3) the
services were offered based on special conditions.

The first condition does not apply: the District was acting in place of the City
to provide wastewater services; Applicant understood that and had a series of
communications with the District about providing wastewater service; and the
District timely responded to Applicant’s March 2022 request for service.

The second condition does not apply: the District agreed to provide service to
Applicant, as stated in its February and April 2022 letters.

The third condition does not apply: there are no special conditions here.

The requirement of annexation into the District for wastewater service is not
onerous nor a “special condition.” Paying a portion of the upfront costs of
expanding the system to accommodate the requested demand is a reasonable
condition for providing service.

The appropriate LUE equivalency factor per townhome should be 0.7, not 1.0,
because townhomes are expected to generate 30% less wastewater than
single-family homes. That means the Development’s 310 townhome units
total 217 LUEs.

It would cost about $3 million to connect to the District’s wastewater system
for 60,000 GPD of wastewater to serve Applicant’s 306 apartments or
townhouses.

It would cost around $2.6 million for Applicant to build and run a small
standalone plant for 48,000 GPD of wastewater serving 80% of Applicant’s
proposed units—about 244 apartments or townhouses.
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90.

91

92.

93.

94.

95.

96.

97.

98.

Using a standalone plant, there is about a 20% reduction in wastewater usage
as compared to connecting to the District’s system, due to the consequent
reduction in LUEs.

Decreased units would reduce revenue from the Development.

The $2.6 million cost of using a standalone plant does not include the
transactional costs of acquiring a TCEQ permit and resolving the PUC issues
or the lost revenue from the units foregone to create space for the plant.

The estimated wastewater costs of connecting versus building are about the
same per apartment unit.

Connecting to the District’s system allows Applicant to make better use of the
property by bringing an additional sixty apartments to market at an equivalent
wastewater cost, and by avoiding the downsides of a small plant.

Technical considerations favor a larger wastewater system over a small
package plant, because small plants have significant downsides: shorter useful
lives, more frequent breakdowns, more service interruptions, and more public
health threats.

Connecting to the District’s wastewater system supports the state policy of
Regionalization.

Applicant did not meet its burden to show that the permit should be granted.

Applicant should connect to the District’s system.

Issue 2: Whether the Draft Permit complies with applicable requirements to abate

and control nuisance odors, as set forth in 30 TAC section 309.13

99.

100.

No party presented evidence rebutting the prima facie demonstration that the
Draft Permit complies with applicable requirements to abate and control
nuisance odors, as set forth in 30 TAC section 309.13.

Applicant has agreed that there will not be residential structures within the
150-foot buffer zone from any standalone plant on the property.
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101. The Draft Permit complies with the applicable requirements to abate and
control nuisance odors.

Issue 3: Whether the Draft Permit is protective of water quality, including the
protection of the health of the requesters and requesters’ families and the existing

uses of the receiving waters in accorvdance with applicable regulations including the
TSWOS in 30 TAC Chapter 307

102. No party presented evidence rebutting the prima facie demonstration that the
Draft Permit is protective of water quality and the existing uses in the
receiving waters under the applicable TSWQS in 30 TAC Chapter 307.

103. The Draft Permit is protective of water quality.

Issue 4: Whether Applicant substantially complied with TCEQ’s public notice
requirements in 30 TAC section 39.405

104. No party presented evidence rebutting the prima facie demonstration that
Applicant substantially complied with TCEQ’s public notice requirements in

30 TAC section 39.405.

105. Applicant substantially complied with TCEQ’s public notice requirements in
30 TAC section 39.405.

Transcript Costs

106. Reporting and transcription of the hearing on the merits was warranted.

107. All parties fully participated in the hearing by presenting witnesses and
cross-examining witnesses.

108. All parties benefitted from preparation of a transcript, including citing to the
transcript in their closing arguments.

109. There was no evidence that any party subject to allocation of costs is
financially unable to pay a share of the costs.

110. Transcript costs cannot be assessed against the ED or OPIC because they are
statutory parties who are precluded from appealing the decision of the
Commission.
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111.

112.

113.

II.

There was no evidence of the total cost for recording and transcribing the
preliminary hearing and the hearing on the merits.

Protestants and Applicant participated roughly equally in the hearing.

Protestants and Applicant should each pay one-half of the transcription costs,
with Protestants’ half split between the City and the District.

CONCLUSIONS OF LAW
TCEQ has jurisdiction over this matter. Tex. Water Code chs. 5, 26.

SOAH has jurisdiction to conduct a hearing and to prepare a PFD in contested
cases referred by the Commission under Texas Government Code
section 2003.047.

Notice was provided in accordance with Texas Water Code sections 5.115 and
26.028; Texas Government Code sections 2001.051 and .052; and 30 TAC
sections 39.405 and .551.

The Application is subject to Texas Government Code
section 2003.047(i-1)-(i-3).

Applicant’s filing of the administrative record established a prima facie case
that: (1) the Draft Permit meets all state and federal legal and technical
requirements; and (2) a permit, if issued consistent with the Draft Permit,
would protect human health and safety, the environment, and physical
property. Tex. Gov’t Code §2003.047(i-1); 30 Tex. Admin. Code
§§ 80.17(c)(1), .127(h).

To rebut the prima facie demonstration established by the administrative
record, a party must present evidence that (1) relates to one of the Referred
Issues; and (2) demonstrates that one or more provisions in the Draft Permit
violates a specifically applicable state or federal requirement. Tex. Gov’t Code
§ 2003.047(i-2); 30 Tex. Admin. Code §§ 80.17(c)(2), .117(c)(3).

If a party rebuts the prima facie demonstration, the applicant and the ED may
present additional evidence to support the Draft Permit. Tex. Gov’t Code
§ 2003.047(i-3); 30 Tex. Admin. Code §§ 80.17(c)(3), -117(c)(3).
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10.

11.

12.

13.

14.

15.

16.

17.

Applicant retains the burden of proof on issues regarding the sufficiency of the
Application and compliance with the necessary statutory and regulatory
requirements. 30 Tex. Admin. Code § 80.17(a).

The burden of proof is by preponderance of the evidence. 30 Tex. Admin.
Code § 80.17(a).

The Draft Permit is protective of water quality and the existing uses in the
receiving waters under the applicable surface water quality standards in
30 TAC chapter 307.

The Draft Permit complies with applicable requirements to abate and control
nuisance odors, as set forth in 30 TAC section 309.13(e).

The Draft Permit is protective of water quality, including the protection of
health and the existing uses of the receiving waters in accordance with
applicable regulations including the TSWQS in 30 TAC chapter 307.

Applicant substantially complied with TCEQ’s public notice requirements in
30 TAC section 39.405.

The Applicant’s compliance history for the previous five years does not raise
issues regarding Applicant’s ability to comply with the material terms of the
permit or that would warrant altering the terms of the Draft Permit.

It is state policy to encourage and promote the development and use of
regional and area-wide waste collection, treatment, and disposal systems to
prevent pollution and maintain and enhance the quality of the water in the
state. Tex. Water Code § 26.081(a).

TCEQ may require all reasonable methods to encourage and promote the
development of area-wide and regional wastewater systems to protect water
quality. Tex. Water Code §§ 26.003, .081(a).

In considering the issuance of a permit to discharge waste, the Commission
may deny or alter the terms and conditions of the proposed permit based on
consideration of need, including the expected volume and quality of the
influent and the availability of existing or proposed areawide or regional waste
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18.

19.

20.

21.

22.

23.

collection, treatment, and disposal systems not designated as such by
Commission order. Tex. Water Code § 26.0282.

A collection system 1is available for purposes of Texas Water
Code section 26.0282 if wastewater service from it is obtainable and the owner
is qualified and willing to provide wastewater service to the permit applicant.

Based on the Findings of Fact and Conclusions of Law, service is available to
Applicant’s property from the District’s collection and treatment systems.

The Commission should deny the Draft Permit based on consideration of need
and the general policy to promote regional or area-wide systems. Tex. Water
Code §§ 26.003, .081(a)-(b), (d), .0282.

No transcript costs may be assessed against the ED or OPIC because the
TCEQ’s rules prohibit the assessment of any cost to a statutory party who is
precluded by law from appealing any ruling, decision, or other act of the
Commission. Tex. Water Code §§ 5.275, .356; 30 Tex. Admin. Code
§ 80.23(d)(2).

Factors to be considered in assessing transcript costs include: the party who
requested the transcript; the financial ability of the party to pay the costs; the
extent to which the party participated in the hearing; the relative benefits to
the various parties of having a transcript; and any other factor which is
relevant to a just and reasonable assessment of the costs. 30 TAC
§ 80.23(d)(1).

Considering the factors in 30 TAC section 80.23(d)(1), a reasonable
assessment of hearing transcript costs against parties to the contested case
proceeding is one-half to Applicant; one-quarter to the City; and one-quarter
to the District.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE
FINDINGS OF FACT AND CONCLUSIONS OF LAW, THAT:

1.

Application for Texas Pollutant Discharge Elimination System Permit
No. WQ0016145001 is denied.
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2. Protestants and Applicant will each pay one-half of the transcription costs,
with Protestants’ half split between the City and the District.

3. All other motions, requests for entry of specific Findings of Fact or
Conclusions of Law, and any other requests for general or specific relief, if not
expressly granted herein, are hereby denied.

4. The effective date of this Order is the date the Order is final, as provided by
Texas Government Code section 2001.144 and 30 Texas Administrative Code
section 80.273.

5.  TCEQ’s Chief Clerk shall forward a copy of this Order to all parties.

6.  Ifany provision, sentence, clause, or phrase of this Order is for any reason held
to be invalid, the invalidity of any provision shall not affect the validity of the
remaining portions of this Order.

ISSUED:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Brooke Paup, Chair for the Commission
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