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Re: Wilbow-Fairway Development Corporation; Application for Water Use Permit
No. 13475

Dear Ms. Gharis:

On behalf of the City of Dallas, Dallas Water Utilities (“Dallas™). please consider this a
request for a contested case hearing on Wilbow-Fairway Development Corporation’s (“Wilbow™)
Application for Water Use Permit No. 13475 in the Trinity River Basin filed initially with the
Texas Commission on Environmental Quality (*TCEQ™ or “Commission”™) on January 11, 2018
and amended or supplemented thereafter. As set out more fully below. Dallas is an affected person
with a justiciable interest in Wilbow’s application in accordance with Texas Water Code § 5.115
and Title 30 Texas Administrative Code (“TAC™) §§ 55.251,295.153, and 295.171.

I. Contact Information

For purposes of this hearing request and all other correspondence, these persons represent
Dallas and may be contacted as follows:

Mr. Terry Lowery, Director

City of Dallas - Dallas Water Utilities
1500 Marilla Street

Dallas, Texas 75201

214/670-3144

Mr. Randall Wilburn

Gilbert Wilburn, PLLC

7000 N. MoPac Expressway, Suite 200
Austin, Texas 78731

517/4%1 -8442

7000 N. MoPac Expwy, Suite 200 Austin, Texas 78731 ' winnw . gw Exlaw.com
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2. Application Information

Dallas requests a contested case hearing on Wilbow’s Application for Water Use Permit
No. 13475, which seeks authorization to: 1) maintain a previously exempt or unauthorized dam
and reservoir on an unnamed tributary of Elizabeth Creek. tributary of Denton Creek, tributary of
Elm Fork Trinity River in the Trinity River Basin; 2) impound 30.18 acre-feet of water therein for
recreational purposes; and, 3) convey 26.22 acre-feet of groundwater to the reservoir and an
additional diversion of 5.71 acre-feet using the bed and banks of the Elm Fork Trinity River in
Denton County for recreational purposes associated with a new single-fanmuly residential
development, Perry Homes-Fairway Ranch upstream from Grapevine Lake.

3. Request for Contested Case Hearing

Dallas hereby requests a contesied case hearing on Wilbow’s Application because the
water use permit would affect Dallas in a manner not common to members of the general public.

4. Bescription of Affected Person Status

Pursuant to Texas Water Code § 5.115 and 30 TAC § 55.256, an affected person is one
who has a personal justiciable interest related to a legal right, duty, privilege, power, or economic
interest affected by the application.! Additionally, governmental entities may be considered
affected persons.? Among other things. in assessing atfected person status, the Commission may
consider relevant factors including, 1) whether the interest claimed is one protected by the law
under which the application will be considered; 2) distance restrictions or other limitations
imposed by law on the affected interest; 3) whether a reasonable relationship exists between the
interest claimed and the activity regulated; 4) likely impact of the regulated activity on the health,
safety, and use of property of the person: 3) likely impact of the regulated activity on use of the
impacted natural resource by the person; and, 6) for governmental entities, their statutory authority
over or interest in the issues relevant to the application.?

Dallas is a senior water right holder in the Trinity River Basin and a regional water supplier
to millions of Texans through numerous senior water rights to an area approximately 700 square
miles, including rights to use water directly from the Elm Fork of the Trinity River (“Elm Fork™).
Dallas also ts the senior water right holder in Grapevine Lake, a municipal water supply, which is
downstream from Wilbow’s proposed impoundment and conveyance on Elizabeth Creek and
Denton Creek.! As a senior water right holder and public utility downstream from Wilbow’s
proposed dam and reservoir, Dallas not only has an interest protected by law under its water right

"Tex. Water Code Ann. § 5.115: 30 TAC § 53.256(a).
2 ld 30 TAC §55.256(b).
1d 30 TAC §35.256{c).

 Certificate of Adjudication No. 08-2437 and amendments.
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permits and certificates of adjudication, but it has an interest in protecting its water resources from
impairment by other water users to the detriment of its customers and the public welfare.”

Additionally, Wilbow’s application does not appear to conform to applicable State
requirements. Specifically. Dallas is concerned that the draft permit’s special provisions do not
provide sufficient assurance that inflows ol state water will be passed, the proposed measuring
requirements are appropriate, and the water quality of the alternate source meets the applicable
surface water quality standards of Grapevine Lake. 'This bed and banks conveyance for an amenity
pond upstream from Grapevine Lake is inn an already over-appropriated segment, which will result
in evaporative losses impacting downstrearm water rights. To protect its senior water rights, Dallas
must be named and remain a party to this proceeding.

Dallas is an affected person with a justiciable interest, because Wilbow’s water use permit
will impair the health and safety of Dallas’ customers, its senior water rights, downstream
environmental flows, its WTP operations, and the Elm Fork of the Trinity River.

An evidentiary hearing with sworn testimony is essential to ensure that Wilbow's
application conforms to State Jaw and does not impact Dallas. Dallas reserves the right to
supplement this hearing request after public newspaper notice is provided.

Thank you for your consideration.

Sincerely,

Randall B. Wilburn
Attorneys for City of Dallas, Dallas Water Unlities

cc:  Mr. Denis W. Qualls, P.E.

3 See Tex. Water Code Ann, § 11,134,
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Elisa Guerra

N

From: PUBCOMMENT-OCC

Sent: Monday, Navember 30, 2020 3:43 PM

To: ‘: PUBCOMMENT-OCC2; PUBCOMMENT-OPIC; PUBCOMMENT-ELD; PUBCOMMENT-
WWW-WRAS

Subject: : FW: TCEQ Confirmation: Your public comment on Permit Number WRPERM 13475 was
received.

Attachments: Wilbow-Fairway Hearing Request 11-24-202 pdf

H

From: CHIEFCLK <chiefclk@tceq.texas.gov>

Sent: Tuesday, November 24, 2020 4:19 PM

To: PUBCOMMENT-QOCC <PUBCOMMENT-OCC@tceq.texas.gov>

Subject: FW: TCEQ Confirmation: Your public comment on Permit Number WRPERM 13475 was received.

From: Helen Gilbert <hgilbert@gwixlaw.com>

Sent: Tuesday, November 24, 2020 4:17 PM

To: CHIEFCLK <chiefclk@iceq.texas.gov>

Cc: Mehgan Taack <Mehgan.Taack@tceq.texas.gov>; Randall Wilburn <tbw@gwixlaw.com>

Subject: Fwd: TCEQ Confirmation: Your public comment on Permit Number WRPERM 13475 was received.

Please see below for filing, the City of Dallas’ Hearing request in the above-referenced docket for Wilbow-Fairway
Development Corporation Application for Water Use Permit No. 13475.

Thanks,

Helen

Helen §. Gilbert

Githert Wilburn, PLLC

7000 N. MoPac Expwy, Sulte 200
Austin, Texas 78731
{C}512.565.4995

(0) 512.494.5341
{F)512.472.4014
www.gwixlaw.com
hyitbertidgwixlaw.com

s

Confidentiality notice: Unless otherwise indicated or obvious from the nature of the transmittal, this email message is intended only
for the use of the individual or entity to whom it is addressed and may contain information that is privileged and confidential or that
constitutes work product and is exempt from disclosure under applicable law.

1



Begin forwarded message:

From: donotreply@tceq.texas.gov .
Subject: TCEQ Confirmation: Your public comment on Permit Number WRPERM 13475 was received.
Date: November 24, 2020 at 4:10:34 PM CST

To: hgilbert@gwixiaw.com

REGULATED ENTITY NAME WRPERM 13475

RN NUMBER: RN110103520

PERMIT NUMBER: WRPERM 13475

DOCKET NUMBER:

COUNTY: DENTON

PRINCIPAL NAME: WILBOW-FAIRWAY DEVELOPMENT CORPORATION
CN NUMBER: CN604238667

FROM

NAME: Helen Gilbert

E-MAIL: hgiibert@pgwtilaw .com

COMPANY: City of Dallas

ADDRESS: 7000 N. Mopac Suite 200
Austin TX 78731

PHONE: 5124945341

FAX:

COMMENTS: Request for Hearing

Bosed on TCEQ rule Section 1.10(h}, the TCEQ General Counsel has waived the filing requirements of
Section 1.10(c) to allow the filing of comments, requests, or withdrawals using this online system. The
General Counsel also has waived the requirements of Section 1.10(e) so that the time of filing your

electronic comments or requests is the time this online system receives your comments or requests.
Comments or requests are considered timely if received by 5.00 p.m. C5T on the due date.
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Re: Withow -Fairwmn Deselopment Corporation: Applicition for Water lise Permit
No. 3475

Drear Ms. Ghanis:

Ohn hehall ol he Uity of Daifas, Datlas Water Utifities vbatias™. please consider this u
pegliest Jor a gontesicd case hoarmz on W ihow -Faieway Devctopment Corperafion’s CWIThow ™)
Appheation for Water Use Pormit Nao L3208 e brindz Rover Boan fled initally with the
Pescs Commission on s innumentad Qualiy (7 CLOT or cConmmission” Eon Juouary i, 2018
and muctded or supplemented thereafier. As setoutnore fulty below, Dallas (s an afleeted person
with a justiciublc sterest i Wilbow s application in aceordance with Teaas Water Code § 3113
aned Title 300 Fexas Administrative Code ¢ EACTT 8 358 2EE 295 153, and 295178

I, Contact Information

For prrposes of s Tearing roguess and wll other correspoandence, these persons represait

Diaflas wmd mav he contaciad us [olows

N Teres Lowers . Director

City of Dadlas - Dadlis Water Uulines
P00 hlaritia Strea

Diatlas. Texas 7320
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X Application Informaution

Daitus requiests @ contested case hearing on Withow s rmim stion tor Water Use Permint
N 13473 which sechs quthorization to0 1y maintin o proviousts exempt or unauthorized dam
and reservoir on sy unnamed wibutany ot Blizabeth Croeck, mhumr\ of Denton Creek, wibutary of
Fhm tork l;mm River in the Trinity River Basie 2y impousd 30078 aere-feet of water therein for
recroutional purposess and. 3vomey 2627 aere-fect of groundwater wo the roserveir and an
additional diversion of .71 aere-feet using the bedd and banks of the Ehv Fork Trinity River in
Dienton Ceuniv tor recrenlional Parposes associated with aonew sinale-fumily residential
development. Perry Hosmes-Fams s Romeh upstecam irom Grapevine Fake,

1 Request for Contested Case Hearing

Pralies horeby requests o contestod case hzanng on Wilhow's Application beeause the
waler use pertnds wonbdabiecr Polles s s manner not conuman e mebors o the general public,

4. Beseription of Affected Person Starus

Purstiant o 1evas Water Code & 3113 and 30 TAC § 352500 un aftected person is one

{rivht, duls . privilege, power, 0r ceonomic

who fus w persenal justicmibie interest related toa fegats
nterest affveted by the application’ Addivonadly . governmental entities may be gonsidered
alfected persens.” Among otlr thines. o assessing alieewed person status. the Cominission may
consider relovant faviors including, T whether the interest clained is one praiected by the low
under which the application will be considered: 2 distance restiictions or other limitations
imposed by aw on the affected nierest: 3 whether a reasonable refutionship exists hetween the
interest claimed and the activity repulated: 4) likely impact of the regulited activity on the bealth,
srlet . wnd use of properts ol the person: 31 ikely impact of the re aulated uctivity on nse ol the
mpacted nataral rosource by 1he person: and. 61 Loy sovernmental en itos. ithetr stanuton authonty

over or interest i e fvsues relesant o the apphication

Diailas i< sentor warer right halder o the Lriiaity River Basin anda regrenal waler supplier
e miltions of Texans thieteh numerous semor water fighis foan aren approsi m.l\ 706 syuare
nutes. inchading rights toowse water direcths from the B [ Lok of the Trnite River CtEIm Pork™)
Prallas alse s the sepmr swater right holder in Guapevine Lake, a mumicipat water supp v, \\Imh In
downstream frem Withan s proposad mpoundment aud converanee on Llizabeth Uree k and
Denton Creek © As 2 semor water Aght Bolder and pablic vl dewnstream trom \\—'ilhm\'x
propesed dwnand reseroie Datlos net caly has an inerest protected by faw under its water right
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permits wnd certilivaes of adjudication. bul ichas an interest [0 protecting ils Watey resources from
impairment by other water wsers b the detrimernt of its customers ard the publiv weifare”

Additionaliv. Wilhew s application dues nnt appear Lo contorm Lo applicable State
requirements. Speciticaliy. Dalias s converned thid the Jdralt permit’s speciul provisions do pot
provide sulticient assuranee tiat ifows of St saer will he passed. the proposcd measwring
FeTCIents are appropriate. wnd e swaler ettty of the aliornaie source mts the applicable
surface water quatiny stundards of Grapesine Lake. This had and banks comevanee for an amenity
pond upstream from Grrapevine Like v inan alrends wver-appropristed segment, which will resuly
in eraporatiy e losses impoeting devartream water rights Toprotect i3 senior watter rivhis, Datlas

st b named and rentan oy

ot s proceeding.

Dallas i an altected person swith @ jnseinbic interest, because Withow s wader use perptil
will impair the health and safety of Dofias’ cistomers, 1S senier waier gightss downstream
ern ironmental Bows, its WP operatiens. and the Lim Fork ol the Tringiy River.

An evidentars bearing wiih sworn festimony s essentiof o ensare that Withow s
appiication conforms W Stale fas and does not impact Dadlas. Prllas reserves the mght 1o
supplement this hearing reguest aiter pubhic newspaper notee s provided,

Thank vou lor vour consideration.

sSiverely .

Randalt B Wit
Atornes s for Ciny ol Dailes, Daflas Water Puluies

cor M Denis W Quabla L

T Ree Tens Water Code Ann 2 1T
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From: PUBCOMMENT-OCC

Sent: Monday, November 30, 2020 3:42 PM

To: PUBCOMMENT-OCC2; PUBCOMMENT-OPIC; PUBCOMMENT-ELD; PUBCOMMENT-
WWW-WRAS

Subject: FW: Public comment on Permit Number WRPERM 13475

Attachments: Wilbow-Fairway Hearing Request 11-24-202. pdf

H

From: hgilbert@gwtxlaw.com <hgithert@gwixlaw.com>

Sent: Tuesday, November 24, 2020 411 PM

To: PUBCOMMENT-OCC <PUBCOMMENT-OCC@tceq.texas.gov>
Subject: Public comment on Permit Number WRPERM 13475
REGULATED ENTY NAME WRPERM 13475

RN NUMBER: RN110103520

PERMIT NUMBER: WRPERM 13475

DOCKET NUMBER:

COUNTY: DENTON

PRINCIPAL NAME: WILBOW-FAIRWAY DEVELOPMENT CORPORATION
Ci NUMBER: CN604238667

FROM

NAME: Helen Gilbert

E-MAIL: hgilbert@gwtxlaw.com

COMPANY: City of Dallas

ADDRESS: 7000 N. Mopac Suite 200
Austin TX 78731

PHONE: 5124945341
FAX:

COMMENTS: Request for Hearing
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Re: Withow-Fairwin Devclopment Corporation: Application fer Water Use Permit
Mo, 13475

Dear Ms, Gharls

On behall of the i of Dalbn, Dallas Water Unifities © ‘Dallus™ 1 please vonsider this o
reguest for a comesicd vase hoaring oW xllm\\ Faisway Nevclopment Corporiiion’s £ “Wiibow ™)
Apphication for Water e B
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oo 147 dn the Trininy River Basin fled mitialh wih th

and amended or supplemented thereafter. As set out more i"u'll\ betow. Dallas is an alteeted person
with @ justiciable interest in Willhew's df‘i‘iluillﬂﬂ i acevrdance with Texas Water Code § 3143
and Fitle 30 Texas Administrative Cade 17 LACTE§3 3325 2G5 135 and 2Us T

1. Contact Information

For preposes of s hearing reguest and all other comespandence. tiese persons represent

Dnlas ancd may he contaeted as fodlows

Mo Tern Lowery, Director

Cite of Dallas - Naflas Water Uudiics
1300 Murilln Stregt

Pralias, Texas 7320
RS IR,

S Ramdall Wikthorn

Citbert Withurm, P 1LC

7000 N MoPac Lapressway, Suite 20
Austiin Fesus 7873
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2 Application Infermation

Dallas peauesis @ contesivd case hearing oo Withow s Application For Water Use Penmit
Ne 13473, which sechs aotharizaton s 1 maintin  presioush exempt or usauthorized dam
A reservoir on an unnamed wributan o Blizabeth Creck. tributary of Dentom Creek, wributary of
Fhn Pork Trinisy River inthe Trmits River Busint impound 3018 acre-feet of water therein fur
recreulional purpesess and, 31 comver 2622 aere-Teet of groundwater (o the reservelr and an
additonal diversiog of §.77 sere-feet using the bed and banks of the Lim Fork Trinin River in
Denton Cownty for pecrentionid prrposes associated with @ new single- Sy resadential

devetopment, Perry Homes-bairaay Ranch apstream from CGrapovine bake,
KN Request for Contested Case Hearing
Pyattus hereby 1equests g coniested case hearing on Withow s Application heeause the

water vse perut wonld alfect Dadlos inoa nuamer not commoen o members of the cenerid public,

4. Deseription of Affected Person Status

5

Purstiant to Tesas Water Code 3 3175 and 30 TAC ¢ 552

who huts a persomal jusirenabie interest related w e feeal

26, an affected person s one
right, duty, privifege, pover ar CUBBORIY

inlerest atteeted l‘\ e cprbication Addionalls . povernmental entities may be constdered
alfected persons® Among other things, inassessing aiiveled person states. the Cunumission mas
consider relovant factors inchding, 1) whether the mrerest clained is one profected by the L
under which the applivation will be considercd: 21 distance restictions or other himitations
imposed by law on the affected tmreress: 31 whether o reasonubic relationship exists botween the
interest claimed wd the activin regulated: 41 ERely impact of the reguluted activity on the health,
salety. and use of property ol the persons 31 ikely impact of the regulated activity on use of the
impacted natural resouree by the personsund, 61 for soveeme aaal entities. their statitony authonty

pwver oy anterest mthe fenes relovant w the _*apm‘l-.n_m

Diadlas is a2 senior water right okder i the hmm S er Basin and u regional sawer supplier
o mitlions of Tesaus throngh nonerows senior water rights Lo i area approximately 708 square
mifes. cluding rights o we water directh from the i Fork of the Tris iy River 7 Edm otk ™y,
Dralios also i< the senior water reht hokder i Grapay ine ke, o punicipal wazer supply. which is
downstream from W ithos s proposad impoundiment and comveximee on Blizabeth Creek and
Denton Crech.t As o senter warer right helder and public otility downsiream fom W ilhow s
proposed damand reservoe Balivs otonly Bas an inerest protecied by L uncler its water right
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pormits and certilicates ot adjudication. but it bus an HTLere sl 1 Proteciing i waer resources rom
ipairment by other sater thers o the detriment ol its custonnes ard the publiv weitire

Additionaliy . SWilbow s appheation dues not appear W contrem e applicable Sl
requireinents. Specitivathy. Datlas i voncersed tha the drafl pemit’s special provisions do not
provide sulficient wasuranee v iy b <tate water will be passed. the propescd imeisuring
requiternents are appropriate. and the water guahily of the aftornawe seurce meets the appiicablc
surface water qualiny standasds of Grapevine Lake. This bed aad banks convevance foran amenity
pond upsiream from Crapevine Lake is inan already over-approprisied segment. which witf result
b evaporatine lasses impacting dovonsiresm water Fights. ['o protect its sentor water rights. Dallus

mast be meamed and remiine o pacty wo this procesding.
Diallias is an altected person with @ justiciable wnterest, becatse Withow "< water use purnl
will impair the health and safen ol Datias” custoners, 115 senier water rightse downstream

environmentl Hows, its WP opermtions. and the Ll Vork of the Triniy River

An pvidentian boaring il sworn Wstmeny s esseatial o emsure that Wilhow s

application couforms o State faw and dovs not impact Dallas Dallis reserves tha right 1o
suppiement thiv hearing request alter public newspaper notice 15 provided.

Phank vou lor vour considengion,

Sinverciy,

Bandadl BOWiibuen
Attertey s dor Cits ol Bretbas, Dt Water Lhilnies

el M Dents W Qualls P10
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