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Re: TPDES Permit no. WQ0014674001 renewal -- public comment and request for a public 
meeting 

To the Executive Director: 

My name is Charles A. Finnell. I am lifelong resident of the City of Holliday, Archer County, 
Texas. As a cattle-raiser my agricultural acreage is adversely effected as detailed below by the discharge 
of treated effluent under the above-referenced proposed permit renewal, and as a donor of the acreage for 
the Native Prairie Restoration Site at Midwestern State University referenced below. This letter serves as 
both public comment and as a formal request for a public hearing. 

It is my understanding that the facts contained in the application are clearly erroneous. Reference 
is made in the Application to the treated effluent being discharged to "an unnamed tributary", thence to 
Holliday Creek and Lake Wichita. Lake Wichita empties into the Red River, a much higher saline and 
worse quality water resource. 

The discharge pollutes and damages land including the MSU Native Prairie Restoration Outdoor 
Laboratory rendering it unusable as intended as the discharge totally evaporates before reaching any such 
tributary. For more than the last ten years, such effluent has been sent in any of270 degrees from its point 
of discharge including a 136 acre tract belonging to Charles and Kay Finnell, and the afore-mentioned 24 
acre Finnell Native Prairie Restoration which my late brother and I donated to MSU in 2004 for onsite 
educational purposes. (For the latter, see the attached Interagency Cooperation Contract between TXDOT, 
Parks and Wildlife, and MSU, the Restoration and Management Plan, as well as the 2004 Site Survey). 

I believe that renewal of this permit is a matter of public concern and would merit a public meeting. 
Should no such meeting be authorized I reserve the right to request a contested case hearing. 

Yours sincerely, 
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Attachment One 

Interagency Cooperation Contract between 
TXDOT, Parks and Wildlife, and MSU 



Contract No: C.S-05"- n?LT-0/7 

THE STATE OF TEXAS § 

THE COUNTY OF TRAVIS § 

INTERAGENCY COOPERATION CONTRACT 

THIS CONTRACT is entered into by and between the State agencies shown below as Contracting Parties under 
the authority granted and in compliance with the provisions of Chapter 771 of the Government Code. 

I. CONTRACTING PARTIES: 
Midwestern State University (MSU) 
The Texas Department of Transportation (TxDOT) and, 
The Texas Parks and Wildlife Department (TPWD) 

II. STATEMENT OF SERVICES TO BE PERFORMED: The Agencies will undertake and carry out services 
described in Attachment A, Scope of Services. 

Ill. CONTRACT AMOUNT: The total amount of this contract shall not exceed $7,500. 

IV. TERM OF CONTRACT: This contract beyond the end of the current fiscal biennium is subject to availability 
of appropriated funds. If funds are not appropriated, this contract shall be terminated immediately with no 
liability to any of the agencies. This contract begins when fully executed by all agencies and terminates 20 
years from the execution date of the contract. 

V. THE AGREEING PARTIES certify that: 
1. The services specified above are necessary and essential for activities that are properly within the 

statutory functions and programs of the affected agencies of State Government. 
2. The proposed arrangements serve the interest of efficient and economical administration of the 

State Government. 
3. The services or resources agreed upon are not required by Article XVI, Section 21 of the 

Constitution of Texas to be supplied under contract given to the lowest responsible bidder. 

VI. LEGAL AUTHORITY: 
MSU further certifies that it has the authority to request the above services by authority granted in Texas 
Education Code, Chapter 103. 
TxDOT further certifies that it has the authority to perform the services by authority granted in Texas 
Transportation Code, § 201.607. 
TPWD further certifies that it has the authority to perform the services by authority granted in Parks and 
Wildlife Code, Chapter 81. 

This contract incorporates the provisions of Attachment A, Scope of Services, and Attachment B, General 
Terms and Conditions. 

THE UNDERSIGNED PARTIES bind themselves to the faithful performance of this contract. 

Midwestern State U_oi'lersity Texas Parks and Wildlife Texas Department of Transportation 
De 

BY: 

__ Janice Mullenix .s eon CD g_,.t""l, Director of Contract Services 
~v'"rl 8auTLtt.. ~~Office of General Counsel 
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1.0 PROJECT SUMMARY 

ATTACHMENT A 
lnteragency Cooperation Contract 

Scope of Services 

Contract No: -----

The Wichita Falls District of the Texas Department of Transportation (TxDOT), Midwestern State 
University (MSU), and the Texas Parks and Wildlife Department (TPWD) have the opportunity to 
cooperate in the restoration of approximately 24.87 acres of native prairie in the City of Holliday. The 
prairie restoration site was donated to MSU by the previous landowners, Mr. Charles Finnell and Mr. 
Leslie Finnell. As part of the proposed project, TxDOT would provide the resources necessary to 
restore the proposed site back to a native midgrass prairie in exchange for mitigation credits for 
impacts to native prairies resulting from future transportation projects within the Wichita Falls District. 
MSU would manage the mitigation site as a native prairie as well as utilize the property as an 
educational tool for the students and faculty of the University. TPWD would provide technical 
guidance in the restoration efforts and, in cooperation with TxDOT, account for the use of the native 
prairie mitigation credits. This interagency effort would restore and conserve 24.87 acres of native 
prairie in the Rolling Plains ecoregion. 

2.0 BACKGROUND 
2.1 Regulatory Process 
Section 2.22(d)(4)(A)(ii) of the Memorandum of Understanding (MOU) between TxDOT and 
TPWD required an interagency team to establish a criteria for the appropriateness, planning, 
and implementation of compensatory mitigation when such mitigation is needed. The intent of 
the compensatory mitigation provision was to promote the conservation of significant, 
ecologically important habitats that are not protected under the authority of other State or 
Federal regulations. 

The TxDOT/TPWD interagency team established guidelines for determining the need for 
compensatory mitigation in a Memorandum of Agreement (MOA} between TXDOT and TPWD 
signed in August of 2001. The MOA states that compensatory mitigation would be considered 
for: 

a: habitat for Federal candidate species (impacted by the project) if mitigation would assist ln 
the prevention of the listing of the species, 

b: rare vegetation series (S1, S2, S3) that also locally provide habitat for state-listed 
species ... , 

c. ali vegetation communities listed as S1 or S2, regardless of whether or not the series in 
question provide habitat for state-listed species, 

d. bottom!and hardwoods, native prairies, and riparian sites, and 
e. any other habitat feature considered to be locally important that the TxDOT District chooses 

to consider. 

The MOA further states that when mitigation is considered feasible, TxDOT and TPWD will 
consult on the planning and implementation of the mitigation on a project by project basis. 

2.2 Native Prairies 
Native prairies and grasslands once covered Texas from the shortgrass prairies of the 
Panhandle to the coastal prairies along the Gulf of Mexico. Since the arrival of European 
settlers in the 1 S00's, native prairies and grasslands have been lost to agriculture, the 
suppression of fire, and the intentional and unintentional introduction of non-native exotic 
species. With the invention of the steel plow, eariy settlers were able to break up the prairie 
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sod and convert the prairie into fertile farmlands. Grasslands deemed unsuitable for farming 
were often overgrazed resulting in decreased plant diversity in forage and lower quality cover 
for nesting and wildlife habitat. The suppression of fire within the grass and for dominated 
prairie ecosystems has changed the species composition of the prairies and promoted the 
invasion of woody species. In order to increase forage production, introduced species such as 
Bermuda grass, Johnson grass, and K-R bluestem were established in the prairies and 
grasslands. These introduced grass species typically form monocultures with significantly less 
wildlife forage and cover value than that of a diverse native prairie. 

The Rolling Plains ecoregion of Texas is bordered on the west by the Caprock Escarpment, on 
the south by the Edwards Plateau, and on the east by the Western Cross Timbers and the 
Lampasas Cut Plain. Historically, the Rolling Plains encompassed thirty million acres of mid­
grass prairie with scattered mesquite (Prosopis glandulosa). The prairies were dominated by 
sideoats grama (Boutefoua curlipendufa), little bluestem, Texas wintergrass (Stipa feucotricha), 
and common curly mesquite (Hilaria be!angen). Currently it is estimated that 7 4.56% of the 
Rolling Plains has been converted to urban or agricultural uses and only 0.49% of public and 
private lands within the ecoregion has been set aside as preservation or conservation lands. 

In 2002, the TPWD Land and Water Resources Conservation and Recreation Plan (LWRCRP) 
identified native prairies as a conservation priority in Texas. The LWRCRP states that the 
Rolling Plains ecoregion is a prime candidate for restoration efforts and that many species 
would benefit from the restoration of grasslands and riparian forests. in an effort to meet the 
conservation goals stated in the LWRCRP, it was recommended that TPWD should improve 
and enhance partnerships with federal and state agencies, local governments, and non-profit 
conservation organizations. 

The proposed advanced native prairie mitigation project would satisfy TxDOT's future 
compensatory mitigation needs for impacts to native prairies and increase the number of acres 
of native prairie in the Rolling Plains ecoregion that would be protected under a conservation 
agreement. 

2.3 Site History 
The proposed advanced native prairie mitigation site is located north of the City of Holliday and 
south of an unnamed tributary of Holliday Creek. The site is approximately 24.87 acres and is 
bisected by the City's wastewater treatment facility. Oil and gas operations have historically 
occurred on the western portion of the property, but are currently inactive. The mitigation site 
was leased for the grazing of livestock by the previous landowner. 

Much of the eastern portion of the project site has been recently plowed and is managed as a 
sunflower field. The western portion of the site is comprised of a degraded shrub/grassland 
supporting a population of medium density mesquite. Low lying portions along the north edge 
of the property are periodically inundated and support several pockets of non-native and 
invasive salt cedar (Tamarix chinensis). 

A baseline survey of existing conditions has been conducted to assist in the development of 
the Restoration Plan and delineate which portions of the site should be restored. 

3.0 PROJECT IMPLEMENTATION 
The goal of the proposed native prairie mitigation project would be to restore portions of the 
approximately 24.87 acre tract of mesquite shrubland back to a climax native prairie community. In 
return for restoration efforts, TxDOT would receive mitigation credits for adverse impacts to native 
prairie habitats caused by future transportation projects within the Wichita Falls District. TPWD wou!d 



Contract No: ____ _ 

assist in the development of mitigation, restoration, and management plans for the project. The 
proposed project is contingent on the commitment of MSU to manage the property to ensure the 
sustainability of the restored native prairie. Specific responsibilities of each stakeholder are outlined 
below: 

3.1 TxDOT - Wichita Falls District 
3.1.1 Prairie Restoration - TxDOT and MSU will cooperate with TPWD in the 

development of the Prairie Restoration Plan. 

TxDOT will provide material, equipment, and resources needed to establish a 
native midgrass prairie in accordance with the Prairie Restoration Plan 
developed for the project site. in cooperation with MSU, TxDOT will ensure the 
establishment of the native prairie which could include the management of weedy 
species and reseeding as necessary. Should the Prairie Restoration Plan 
incorporate prescribed burning as a recommended methodology, TxDOT will not 
be responsible for implementing this measure. 

TxDOT will commit to funding expenditures up to $7,500. If the development of 
the Restoration Plan determines the cost of the restoration wm exceed this, the 
acreage TxDOT restores will be limited. TxDOT will relinquish management 
responsibilities for the site to MSU after the success of the project has been 
evaluated (Section 4.0). 

3.1.2 Invasive Species - TxDOT will provide material, equipment, and resources to 
ensure the control of non-native, invasive species identified in the Prairie 
Restoration Plan until the native prairie has been established. Methods used to 
control non-native, invasive species could be biological, mechanical, and/or 
chemical and must be approved by MSU, TxDOT, and TPWD. 

3.1.3 Mitigation Credit Coordination - TxDOT will coordinate the use and allocation of 
mitigation credits with TPWD's Wildlife Habitat Assessment Program. TxDOT 
will maintain a database detailing each transportation project utilizing the native 
prairie mitigation bank as they become known, the number of acres of native 
prairie each project will impact, the number of mitigation credits each project will 
use, and a balance of mitigation credits remaining. After each use of the native 
prairie mitigation bank, TxDOT will reconcile the number of credits used and the 
number of credits remaining with a mirror database kept by TPWD. 

3.2 TPWD - Wildlife Habitat Assessment Program 
3.2.1 Baseline Conditions - In cooperation with TxDOT, TPWD will conduct a 

biological survey to determine the baseline conditions of the mitigation site. 
TPWD will submit a report detailing the baseline conditions to TxDOT and MSU 
prior to the development of the Prairie Restoration Plan. TPWD, TxDOT, and 
MSU will mutually agree which portions are restorable and are to be included in 
the Restoration Plan. 

3.2.2 Restoration Plan - In cooperation with TxDOT and MSU, TPWD will develop a 
restoration plan to be used in establishing the native prairie within the project 
area. The restoration plan will address utilizing existing natural resources on the 
site, provide a list of native species to be planted on the site, recommend a 
methodology for removing mesquite, salt cedar, and other brush from the project 
area, and recommend a methodology for re-establishing the native prairie 
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grasses and forbs. The restoration plan will include management guidelines to 
ensure the establishment and sustainability of the native prairie. 

3.2.3 Management Plan - In cooperation with MSU, TPWD will establish a 
management plan to ensure the sustainability of a climax mid-grass prairie 
habitat. The management plan will be developed so that MSU will be able to 
utilize the site for natural resource educational and research opportunities. The 
management plan wm utilize an adaptive management strategy so that 
appropriate changes can be made to the management plan as needed. Any 
changes to the management plan will be coordinated with MSU and TPWD's 
Wildlife Habitat Assessment Program. 

3.2.4 Mitigation Credit Coordination - TPWD will maintain a database detailing each 
transportation project utilizing the native prairie mitigation bank as they become 
known, the number of acres of native prairie each project will impact, the number 
of mitigation credits each project will use, and a balance of mitigation credits 
remaining. After each use of the native prairie mitigation bank, TPWD will 
reconcile the number of credits used and the number of credits remaining with a 
mirror database kept by TxDOT. 

3,3 MSU 
3.3.1 Ownership - MSU will retain ownership of the property. MSU will determine the 

areas within the donated property they wish to be used in the native prairie 
mitigation bank. MSU will allow TxDOT and TPWD access to the property for the 
development of a baseline habitat study, prairie restoration activities, 
management activities, and post restoration monitoring. 

3.3.2 Site Management - Once the implementation of the Restoration Plan for the 
establishment of the native prairie mitigation site has concluded and the project 
has been evaluated as complete, MSU will maintain the property designated as 
the native prairie mitigation bank in accordance with the management plan. All 
educational and research activities will be conducted in a manner consistent with 
the goal of maintaining a climax mid-grass prairie ecosystem. 

4.0 PROJECT EVALUATION 
The developed Restoration Pian will define monitoring requirements and success criteria for the 
establishment of native prairie. After a period of three years, project success will be evaluated. 
Evaluation would yield the determination of 1) Project success, 2) Continued TxDOT management 
until project success, or 3) Completion of project at the present level of success. 

4.1. Project Success 
If project evaluation determines successfui establishment of the native prairie, management 
responsibilities will be turned over to MSU according to the management plan and the 
mitigation bank will be set up as described in Section 5.0 Mitigation Bank. 

4.2 Continued Management 
Upon completion of the three years, if TPWD, TxDOT, and MSU agree that TxDOT 
management is necessary and feasible to complete the establishment of the native prairie 
according to the Restoration Plan, and the expense incurred is within TxDOT's budget, then 
management of the site will be continued by TxDOT. If all parties do not feel that success has 
been achieved, at TxDOT's discretion, the contract may be amended to increase the funds. 
Should TxDOT decide not to extend the contract, the project will end as described in Section 
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4.3. After an agreed upon amount of time by TxDOT, MSU, and TPWD, the project will be re­
evaluated to determine success. 

4.3 End Project at Current Level of Success 
If the prairie is not completely established according to the Restoration Plan after TxDOT has 
implemented the plan and it is determined that continued management is not feasible, or 
TxDOT budgeted resources have been exhausted, the project will end. Management 
responsibilities for successful areas will be turned over to MSU and the mitigation bank for 
successful portions will be set up as described in Section 5.0, Mitigation Bank. 

5.0 MITIGATION BANK 
The purpose of the restoration of the native prairie on the project site is to provide TxDOT with a 
native prairie mitigation bank for adverse impacts to native prairies resulting from future transportation 
projects. 

5.1 Service Area 
The mitigation bank will provide credits for transportation projects impacting native prairie 
habitats within the Wichita Falls District of TxDOT. Transfer of native prairie mitigation credits 
to neighboring TxDOT districts will be coordinated with TPWD's Wildlife Habitat Assessment 
Program. The transfer of mitigation credits to neighboring districts would only be allowed for 
impacts of projects occurring within the Rolling Plains ecoregions. 

5.2 Use of the Native Prairie Mitigation Bank 
The determination of whether a project requires compensatory mitigation will be made in 
accordance with the MOA. TxDOT will coordinate with TPWD during the early stages of 
project development when a project could potentially utilize the native prairie mitigation bank. 
The native prairie mitigation bank should only be used after all efforts to avoid and/or minimize 
adverse impacts to native prairie habitats have been exhausted. 

5.3 Native Prairie Credits 
Once the native prairie has been established, TxDOT and TPWD will estimate the acreage of 
successfully established native prairie. The number of credits available to TxDOT will be 
determined by this estimate. The native prairie mitigation credits will be allocated to future 
transportation projects at a 1 :1 ratio. 

5.4 Life of Mitigation Bank 
MSU wiil manage the native prairie mitigation bank for a period of 20 years upon completion of 
the restoration stage of the contract. At the end of 20 years, MSU has the right to continue the 
management of the native prairie mitigation bank in accordance with the management plan for 
an additional period of time agreed to by MSU and TPWD. Should MSU decline to maintain 
the mitigation bank as native prairie after the 20 year term, the mitigation bank should be 
transferred to a land trust or a land steward that will continue to manage the property in 
accordance with the management plan. 

6.0 CONCURRENCE 
TxDOT, MSU, and TPWD, by signature of their agency representatives, do hereby enter into an 
interagency cooperative contract in the development of a native prairie mitigation bank in the City of 
Holliday in Archer County, Texas. The intention of this contract is to establish a mitigation bank to 
provide TxDOT with credits for impacts to native prairie habitats resulting from transportation projects. 
The result would provide the restoration and protection of approximately 24.87 acres of native prairie 
in the Rolling Plains ecoregion. In addition, the native prairie would provide educational and research 
opportunities for faculty and students at MSU. 



Article 1. Amendments 

ATTACHMENT B 
lnteragency Cooperation Contract 

General Terms and Conditions 

Contract No: ____ _ 

This contract may only be amended by written agreement executed by all parties prior to the 
expiration of the contract. 

Article 2. Disputes 
TxDOT shall be responsible for the settlement of all contractual and administrative issues arising out 
of procurements entered in support of contract services. 

Article 3. Records and Ownership 
Except to the extent that a specific provision of this contract states to the contrary, all equipment 
purchased by TxDOT or its subcontractors under this contract shall be owned by TxDOT. 

Article 4. Termination 
This contract may be terminated by satisfactory completion of all services and obligations contained 
in this contract, by mutual written agreement, or by any party unilaterally after 30 days' written notice 
to the other party. 

Article 5. Gratuities 
Any person who is doing business with or who reasonably speaking may do business with TxDOT 
under this contract may not make any offer of benefits, gifts, or favors to employees of TxDOT. The 
only exceptions allowed are ordinary business lunches and items that have received the advanced 
written approval of the Executive Director of the Texas Department of Transportation. 

Article 6. Authority of State Auditor 
The state auditor may conduct an audit or investigation of any entity receiving funds from the state 
directly under the contract or indirectly through a subcontract under the contract. Acceptance of 
funds directly under the contract or indirectly through a subcontract under this contract acts as 
acceptance of the authority of the state auditor, under the direction of the legislative audit committee, 
to conduct an audit or investigation in connection with those funds. 

Article 7. Compliance with Laws 
The parties shall comply with al! federal, state, and local laws, statutes, ordinances, rules, and 
rngulations and with the orders and decrees of any courts or administrative bodies or tribunals in any 
manner affecting the performance of this agreement 



.·.::.:·''"·*~.·' 
--''·•- ----

~ ." .:--:·---~--

I Texas Department of Transportation 
DEWITT C. GREER STATE HIGHWA.Y BLDG.• 125 E 11TH STREET•AUSTIN, TEXAS 78701-2483• (512) 463-8585 

October 25, 2004 

Danny Allen 
Wildlife Habitat Assessment Program 
Wildlife Division 
Texas Parks and Wildlife Department 
4200 Smith School Road 
Austin, TX 78744-3291 

RE: Wichita Falls District Native Prairie Mitigation Bank Agreement 

Dear Mr. Allen: 

Attached is an executed original of the native prairie mitigation bank agreement. 

Doris Pabon 
Office of General Counsel, 
Contract Services Section 

Attachment 



Attachment Two 

Leslie and Charles Finnell 
Native Prairie Site of Midwestern University 

Restoration and Management Plan 
Archer County, Texas 



Leslie and Charles Finnell Native Prairie Site of 
Midwestern University 

Restoration and Management Plan 
Archer County, Texas 

Prepared by: 

Danny Allen 
Wildlife Biologist 

Wildlife Habitat Assessment Program 
Texas Parks and Wildlife Department 

4200 Smith School Road 
Austin, TX 78744 

Jill Holmes 
Environmental Coordinator 

Texas Department of Transportation, Wichita Falls District 
1601 Southwest Parkway 
Wichita Falls, TX 76302 

Dr. Norman Horner 
Dean of College of Science and Mathematics 

Bolin Hall Room 11 lA 
Midwestern State University 

3410 Taft Blvd. 
Wichita Falls, TX 76308 

C:\Users\nbennett\Documents\open records req\TPWD Mitigation Restoration Plan.doc 






















































