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Texas Commission on Environmental Quality 
Interoffice Memorandum 

To: Commissioners Date: August 19, 2022 

Thru: Laurie Gharis, Chief Clerk 
Toby Baker, Executive Director 

From: Craig Pritzlaff, Director 
Office of Compliance and Enforcement 

Docket No.: 2021-1295-RUL 

Subject: Commission Approval for Rulemaking Adoption 
Chapter 299, Dams and Reservoirs 
SB 600: Dam Safety Updates 
Rule Project No. 2021-027-299-CE 

Background and reason(s) for the rulemaking: 
Senate Bill (SB) 600, Perry, 87th Texas Legislature (2021), required the rulemaking 
adoption to add the language of SB 600 requiring river authorities to submit information 
on their dams.  There are eight river authorities that meet the requirements of SB 600, 
and there are 79 dams owned by these river authorities. 

House Bill (HB) 2694, 82nd Texas Legislature (2011), Author: Smith, provided language for 
exemptions to the rules, and HB 677, 83rd Texas Legislature (2013), Author: Geren, added 
to the language requiring dam exemptions. The recent audit report findings on the Dam 
Safety Program by Texas State Auditor’s Office, issued July 2020, recommended that the 
language of these two bills be included in the rules. 

Revisions were made to clarify language in the rules. 

Scope of the rulemaking: 

A.) Summary of what the rulemaking would do: 
The rulemaking adoption will implement Legislation and make revisions to clarify the 
language in the rules. 

B.) Scope required by federal regulations or state statutes: 
1) Add 30 Texas Administrative Code §299.7(b)(1) and (2), after reformatting and add 

“a” to §299.7, to include language from SB 600 that each river authority, 
designated in Section 325.025(b), Government Code, shall provide to the executive 
director information regarding the operation and maintenance of dams under the 
control of that river authority. The following information is to be provided for each 
dam: (1) location of dam; (2) jurisdiction over the dam; (3) required maintenance 
schedule for the dam; (4) costs of operation and maintenance; and (5) method of 
finance for operations and maintenance costs. 

2) Add §299.7(b)(3) to require the river authorities to submit the information 
annually. 

3) Add §299.7(b)(4) to require the TCEQ to create and maintain an internet website to 
contain the information. 

4) Add §299.1(c)(6) to include language for exemption of dams from HB 677 if the 
dams meet all five of the criteria listed in the proposed rule; (a) privately owned; 
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(b) low or significant hazard; (c) maximum capacity less than 500 acre-feet; (d) dam 
located in a county less than 350,000; and (e) dam located outside a city limits. 

C.) Additional staff recommendations that are not required by federal rule or state 
statute: 

1.) Add clarifying language to §299.1 (Applicability) of the rules to better define a 
dam. There has been confusion on what constitutes a dam. 

2.) Revise the figure located in §299.1(a)(2) to clarify the applicability of the rules to a 
dam. 

3.) Revise the language for the definitions of major highways, minor highways, and 
secondary highways in §299.2 to better define each for use in hazard 
classifications. 

4.) Revise the definition of “removal” in §299.2(54) to clarify and agree with the 
definition in the Dam Removal Guidelines for Dams in Texas. 

5.) Revise the language for the Inventory of Dams in §299.7 to better define what is in 
the Inventory and to remove language for items that are not included. 

Statutory authority: 
• Texas Water Code (TWC), §12.052, Dam Safety 
• TWC, §12.053 Inventory of Dams Operated by River Authorities 

Effect on the: 

A.) Regulated community: 
The river authorities will be required to provide information on their dams annually. The 
additional updates will clarify the confusion that has resulted from the current rules. 

B.) Public: 
The public will be able to access the information on river authority dams and will have 
clarification of the rules. 

C.) Agency programs: 
The TCEQ Dam Safety Program will be required to maintain the information on river 
authorities. There will be no fiscal impact to the agency. 

Stakeholder meetings: 
The commission did not hold any stakeholder meetings related to this rulemaking; 
however, a rule public hearing was held during the comment period in Austin. 

Public comment: 
The commission offered a public hearing on May 17, 2022. The comment period closed 
on May 17, 2022. No public comments were received. 

Significant changes from proposal: 
None. 
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Potential controversial concerns and legislative interest: 
There are no known controversial concerns. There is legislative interest, specifically from 
Senator Perry’s office, on the information provided to ensure that the river authorities are 
maintaining the dams they own. 

Will this rulemaking affect any current policies or require development of new 
policies? No. 

What are the consequences if this rulemaking does not go forward? Are there 
alternatives to rulemaking? No alternatives. 

Key points in the adoption rulemaking schedule: 
Texas Register proposal publication date: April 15, 2022 
Anticipated Texas Register adoption publication date: September 23, 2022 
Anticipated effective date: September 29, 2022 
Six-month Texas Register filing deadline: October 15, 2022 

Agency contacts: 
Warren D. Samuelson, Rule Project Manager, Critical Infrastructure Division, (512) 239-
5195 
Harrison Malley, Staff Attorney, Environmental Law Division, (512) 239-1439 
Cecilia Mena, Texas Register Rule/Agenda Coordinator, (512) 239-6098 

Attachments: 
SB 600, 87th Texas Legislature (2021) 
HB 677, 83rd Texas Legislature (2013) 
HB 2694, 82nd Texas Legislature (2011) 

cc: Chief Clerk, 2 copies 
Executive Director's Office 
Jim Rizk 
Morgan Johnson 
Krista Kyle 
Office of General Counsel 
Warren Samuelson 
Harrison Malley 
Cecilia Mena 



S.B. No. 600 

1 AN ACT 

2 relating to an inventory of dams controlled by river authorities. 

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

4 SECTION 1. Subchapter C, Chapter 12, Water Code, is amended 

5 by adding Section 12.053 to read as follows: 

6 Sec. 12.053. INVENTORY OF DAMS OPERATED BY RIVER 

7 AUTHORITIES. (a) This section applies only to a river authority 

8 described by Section 325.025(b), Government Code. 

9 (b) Each river authority shall provide to the commission 

10 information regarding the operation and maintenance of dams under 

11 the control of that river authority. The commission by rule shall 

12 require a river authority to provide for each dam under its control 

13 at least the following information: 

14 (1) the location of the dam; 

15 (2) under whose jurisdiction the dam operates; 

16 (3) a required maintenance schedule for the dam; 

17 (4) costs of the operation and maintenance of the dam; 

18 and 

19 (5) the method of finance for the operation and 

20 maintenance costs of the dam. 

21 (c) A river authority shall submit the information required 

22 by Subsection (b) to the commission each year and in the event of a 

23 significant change in the information. 

24 (d) Subject to federal and state confidentiality laws, the 

1 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=WA&Value=12.051&Date=5/28/2021
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=WA&Value=12&Date=5/28/2021
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=325.025&Date=5/28/2021


______________________________ ______________________________ 

______________________________ 

______________________________ 

______________________________ 

______________________________ 

S.B. No. 600 

1 commission shall create and maintain an Internet website that 

2 contains the information collected under this section. 

3 SECTION 2. This Act takes effect September 1, 2021. 

President of the Senate Speaker of the House 

I hereby certify that S.B. No. 600 passed the Senate on 

April 9, 2021, by the following vote: Yeas 31, Nays 0; and that 

the Senate concurred in House amendment on May 27, 2021, by the 

following vote: Yeas 31, Nays 0. 

Secretary of the Senate 

I hereby certify that S.B. No. 600 passed the House, with 

amendment, on May 11, 2021, by the following vote: Yeas 137, 

Nays 6, two present not voting. 

Chief Clerk of the House 

Approved: 

Date 

Governor 
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By: Geren H.B. No. 677 

A BILL TO BE ENTITLED 

AN ACT 

relating to the regulation and enforcement of dam safety by the 

Texas Commission on Environmental Quality. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

SECTION 1. Section 12.052(e-1), Water Code, is amended to 

read as follows: 

(e-1) The commission shall exempt an owner of a dam located 

on private property from meeting requirements related to dam safety 

if the dam: 

(1) at maximum capacity impounds less than 500 

acre-feet; 

(2) has a hazard classification of low or significant; 

(3) is located in a county with a population of less 

than 350,000 [215,000]; and 

(4) is not located inside the corporate limits of a 

municipality. 

SECTION 2. Section 12.052(e-3), Water Code, is repealed. 

SECTION 3. This Act takes effect September 1, 2013. 

83R4389 JAM-F 1 
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AN ACT 

relating to the continuation and functions of the Texas Commission 

on Environmental Quality and abolishing the On-site Wastewater 

Treatment Research Council. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

ARTICLE 1. GENERAL PROVISIONS 

SECTION 1.01. The heading to Chapter 5, Water Code, is 

amended to read as follows: 

CHAPTER 5. TEXAS [NATURAL RESOURCE CONSERVATION] COMMISSION ON 

ENVIRONMENTAL QUALITY 

SECTION 1.02. Section 5.014, Water Code, is amended to read 

as follows: 

Sec. 5.014. SUNSET PROVISION. The Texas [Natural Resource 

Conservation] Commission on Environmental Quality is subject to 

Chapter 325, Government Code (Texas Sunset Act). Unless continued 

in existence as provided by that chapter, the commission is 

abolished and this chapter expires September 1, 2023 [2011]. 

SECTION 1.03. Subchapter C, Chapter 5, Water Code, is 

amended by adding Section 5.061 to read as follows: 

Sec. 5.061. PROHIBITION ON ACCEPTING CAMPAIGN 

CONTRIBUTIONS. A member of the commission may not accept a 

contribution to a campaign for election to an elected office. If a 

member of the commission accepts a campaign contribution, the 

person is considered to have resigned from the office and the office 

1 
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immediately becomes vacant. The vacancy shall be filled in the 

manner provided by law. 

SECTION 1.04. Subchapter D, Chapter 5, Water Code, is 

amended by adding Section 5.1031 to read as follows: 

Sec. 5.1031. NEGOTIATED RULEMAKING AND ALTERNATIVE DISPUTE 

RESOLUTION. (a) The commission shall develop and implement a 

policy to encourage the use of: 

(1) negotiated rulemaking procedures under Chapter 

2008, Government Code, for the adoption of commission rules; and 

(2) appropriate alternative dispute resolution 

procedures under Chapter 2009, Government Code, to assist in the 

resolution of internal and external disputes under the commission ’s 

jurisdiction. 

(b) The commission ’s procedures relating to alternative 

dispute resolution must conform, to the extent possible, to any 

model guidelines issued by the State Office of Administrative 

Hearings for the use of alternative dispute resolution by state 

agencies. 

(c) The commission shall: 

(1) coordinate the implementation of the policy 

adopted under Subsection (a); 

(2) provide training as needed to implement the 

procedures for negotiated rulemaking or alternative dispute 

resolution; and 

(3) collect data concerning the effectiveness of those 

procedures. 

SECTION 1.05. Section 5.2291(b), Water Code, is amended to 
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read as follows: 

(b) Except as provided by Section 5.2292, the [The] 

procurement of a contract for scientific and technical 

environmental services shall be conducted under the procedures for 

professional services selection provided in Subchapter A, Chapter 

2254, Government Code. 

SECTION 1.06. Subchapter F, Chapter 5, Water Code, is 

amended by adding Section 5.2292 to read as follows: 

Sec. 5.2292. CONTRACTS FOR SERVICES UNDER PETROLEUM STORAGE 

TANK STATE-LEAD PROGRAM. (a) The executive director may directly 

award a contract for scientific and technical environmental 

services to a person if: 

(1) the contract is for the performance of services 

related to the remediation of a site that has been placed in the 

state-lead program under Section 26.3573(r-1); 

(2) the person has registered to perform corrective 

action under Section 26.364; 

(3) the person is eligible to receive a contract award 

from the state; 

(4) the person was performing related work at the site 

on or before July 1, 2011; and 

(5) the contract includes all contract provisions 

required for state contracts. 

(b) Notwithstanding Section 2254.004, Government Code, the 

executive director may directly award a contract for engineering 

services to a person if: 

(1) the contract is for the performance of services 

3 
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related to the remediation of a site that has been placed in the 

state-lead program under Section 26.3573(r-1); 

(2) the person is licensed under Chapter 1001, 

Occupations Code; 

(3) the person has registered to perform corrective 

action under Section 26.364; 

(4) the person is eligible to receive a contract award 

from the state; 

(5) the person was performing related work at the site 

on or before July 1, 2011; and 

(6) the contract includes all contract provisions 

required for state contracts. 

(c) Nothing in Subsection (a) or (b) requires the executive 

director to make an award at a site or prevents the executive 

director from negotiating additional contract terms, including 

qualifications. 

SECTION 1.07. Section 12.052, Water Code, is amended by 

amending Subsection (a) and adding Subsections (b-1), (e-1), (e-2), 

and (e-3) to read as follows: 

(a) The commission shall make and enforce rules and orders 

and shall perform all other acts necessary to provide for the safe 

construction, maintenance, repair, and removal of dams located in 

this state. In performing the commission ’s duties under this 

subsection, the commission shall identify and focus on the most 

hazardous dams in the state. 

(b-1) The commission may enter into an agreement with an 

owner of a dam who is required to reevaluate the adequacy of an 

4 
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existing dam or spillway. The agreement may include timelines to 

achieve compliance with the commission ’s design criteria and may 

authorize deferral of compliance with the criteria, as appropriate. 

(e-1) The commission shall exempt an owner of a dam located 

on private property from meeting requirements related to dam safety 

if the dam: 

(1) at maximum capacity impounds less than 500 

acre-feet; 

(2) has a hazard classification of low or significant; 

(3) is located in a county with a population of less 

than 215,000; and 

(4) is not located inside the corporate limits of a 

municipality. 

(e-2) Notwithstanding Subsection (e-1), an owner of a dam 

shall comply with operation and maintenance requirements 

established by commission rule. 

(e-3) This subsection and Subsections (e-1) and (e-2) 

expire August 31, 2015. 

ARTICLE 2. TRANSFER OF CERTAIN DUTIES TO THE RAILROAD COMMISSION 

SECTION 2.01. Section 91.011, Natural Resources Code, is 

amended to read as follows: 

Sec. 91.011. CASING. (a) Before drilling into the oil or 

gas bearing rock, the owner or operator of a well being drilled for 

oil or gas shall encase the well with good and sufficient wrought 

iron or steel casing or with any other material that meets standards 

adopted by the commission, particularly where wells could be 

subjected to corrosive elements or high pressures and temperatures, 

5 
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in a manner and to a depth that will exclude surface or fresh water 

from the lower part of the well from penetrating the oil or gas 

bearing rock, and if the well is drilled through the first into the 

lower oil or gas bearing rock, the well shall be cased in a manner 

and to a depth that will exclude fresh water above the last oil or 

gas bearing rock penetrated. 

(b) The commission shall adopt rules regarding the depth of 

well casings necessary to meet the requirements of this section. 

SECTION 2.02. Subchapter B, Chapter 91, Natural Resources 

Code, is amended by adding Section 91.0115 to read as follows: 

Sec. 91.0115. CASING; LETTER OF DETERMINATION. (a) The 

commission shall issue, on request from an applicant for a permit 

for a well to be drilled into oil or gas bearing rock, a letter of 

determination stating the total depth of surface casing required 

for the well by Section 91.011. 

(b) The commission may charge a fee in an amount to be 

determined by the commission for a letter of determination. 

(c) The commission shall charge a fee not to exceed $75, in 

addition to the fee required by Subsection (b), for processing a 

request to expedite a letter of determination. Money collected 

under this subsection may be used to study and evaluate electronic 

access to geologic data and surface casing depths under Section 

91.020. 

SECTION 2.03. Subchapter B, Chapter 91, Natural Resources 

Code, is amended by adding Section 91.020 to read as follows: 

Sec. 91.020. ELECTRONIC GEOLOGIC DATA. The commission 

shall work cooperatively with other appropriate state agencies to 

6 
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study and evaluate electronic access to geologic data and surface 

casing depths necessary to protect usable groundwater in this 

state. 

SECTION 2.04. Subchapter D, Chapter 91, Natural Resources 

Code, is amended by adding Section 91.1015 to read as follows: 

Sec. 91.1015. GROUNDWATER PROTECTION REQUIREMENTS. The 

commission shall adopt rules to establish groundwater protection 

requirements for operations that are within the jurisdiction of the 

commission, including requirements relating to the depth of surface 

casing for wells. 

SECTION 2.05. Section 27.033, Water Code, is amended to 

read as follows: 

Sec. 27.033. LETTER OF DETERMINATION [FROM EXECUTIVE 

DIRECTOR]. A person making application to the railroad commission 

for a permit under this chapter shall submit with the application a 

letter of determination from the railroad commission [from the 

executive director] stating that drilling and using the disposal 

well and injecting oil and gas waste into the subsurface stratum 

will not endanger the freshwater strata in that area and that the 

formation or stratum to be used for the disposal is not freshwater 

sand. 

SECTION 2.06. Section 27.046, Water Code, is amended to 

read as follows: 

Sec. 27.046. LETTER OF DETERMINATION [FROM EXECUTIVE 

DIRECTOR]. (a) The railroad commission may not issue a permit 

under rules adopted under this subchapter until the railroad 

commission issues to the applicant for the permit [provides to the 

7 
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railroad commission] a letter of determination [from the executive 

director] stating that drilling and operating the anthropogenic 

carbon dioxide injection well for geologic storage or operating the 

geologic storage facility will not injure any freshwater strata in 

that area and that the formation or stratum to be used for the 

geologic storage facility is not freshwater sand. 

(b) To make the determination required by Subsection (a), 

the railroad commission [executive director] shall review: 

(1) the area of review and corrective action plans; 

(2) any subsurface monitoring plans required during 

injection or post injection; 

(3) any postinjection site care plans; and 

(4) any other elements of the application reasonably 

required in order for the railroad commission [executive director] 

to make the determination required by Subsection (a). 

(c) The railroad commission shall adopt rules to implement 

and administer this section. 

SECTION 2.07. Section 5.701(r), Water Code, is repealed. 

SECTION 2.08. (a) The Railroad Commission of Texas shall 

adopt rules to implement the changes in law made by this article not 

later than March 1, 2012. 

(b) A rule, form, policy, or procedure of the Texas 

Commission on Environmental Quality related to the changes in law 

made by this article continues in effect as a rule, form, policy, or 

procedure of the Railroad Commission of Texas and remains in effect 

until amended or replaced by that agency. 

ARTICLE 3. PUBLIC INTEREST 

8 
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SECTION 3.01. Subchapter F, Chapter 5, Water Code, is 

amended by adding Section 5.239 to read as follows: 

Sec. 5.239. PUBLIC EDUCATION AND ASSISTANCE. (a) The 

executive director shall ensure that the agency is responsive to 

environmental and citizens ’ concerns, including environmental 

quality and consumer protection. 

(b) The executive director shall develop and implement a 

program to: 

(1) provide a centralized point for the public to 

access information about the commission and to learn about matters 

regulated by the commission; 

(2) identify and assess the concerns of the public in 

regard to matters regulated by the commission; and 

(3) respond to the concerns identified by the program. 

SECTION 3.02. Section 5.271, Water Code, is amended to read 

as follows: 

Sec. 5.271. CREATION AND GENERAL RESPONSIBILITY OF THE 

OFFICE OF PUBLIC INTEREST COUNSEL. The office of public interest 

counsel is created to ensure that the commission promotes the 

public ’s interest [and is responsive to environmental and citizens ’ 

concerns including environmental quality and consumer protection]. 

The primary duty of the office is to represent the public interest 

as a party to matters before the commission. 

SECTION 3.03. Subchapter G, Chapter 5, Water Code, is 

amended by adding Section 5.2725 to read as follows: 

Sec. 5.2725. ANNUAL REPORT; PERFORMANCE MEASURES. (a) The 

office of public interest counsel shall report to the commission 

9 
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each year in a public meeting held on a date determined by the 

commission to be timely for the commission to include the reported 

information in the commission ’s reports under Sections 5.178(a) and 

(b) and in the commission ’s biennial legislative appropriations 

requests as appropriate: 

(1) an evaluation of the office ’s performance in 

representing the public interest in the preceding year; 

(2) an assessment of the budget needs of the office, 

including the need to contract for outside expertise; and 

(3) any legislative or regulatory changes recommended 

under Section 5.273. 

(b) The commission and the office of public interest counsel 

shall work cooperatively to identify performance measures for the 

office. 

SECTION 3.04. Subchapter G, Chapter 5, Water Code, is 

amended by adding Section 5.276 to read as follows: 

Sec. 5.276. FACTORS FOR PUBLIC INTEREST REPRESENTATION. 

(a) The commission by rule, after consideration of recommendations 

from the office of public interest counsel, shall establish factors 

the public interest counsel must consider before the public 

interest counsel decides to represent the public interest as a 

party to a commission proceeding. 

(b) Rules adopted under this section must include: 

(1) factors to determine the nature and extent of the 

public interest; and 

(2) factors to consider in prioritizing the workload 

of the office of public interest counsel. 

10 
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ARTICLE 4. COMPLIANCE AND ENFORCEMENT 

SECTION 4.01. Section 5.751, Water Code, is amended to read 

as follows: 

Sec. 5.751. APPLICABILITY. This subchapter applies to 

programs under the jurisdiction of the commission under Chapters 

26, [and] 27, and 32 of this code and Chapters 361, 375, 382, and 

401, Health and Safety Code. It does not apply to occupational 

licensing programs under the jurisdiction of the commission. 

SECTION 4.02. Section 5.752(1), Water Code, is amended to 

read as follows: 

(1) "Applicable legal requirement" means an 

environmental law, regulation, permit, order, consent[,] decree, 

or other requirement. 

SECTION 4.03. The heading to Section 5.753, Water Code, is 

amended to read as follows: 

Sec. 5.753. STANDARDS [STANDARD] FOR EVALUATING AND USING 

COMPLIANCE HISTORY. 

SECTION 4.04. Section 5.753, Water Code, is amended by 

amending Subsections (a), (b), and (d) and adding Subsection (d-1) 

to read as follows: 

(a) Consistent with other law and the requirements 

necessary to maintain federal program authorization, the 

commission by rule shall develop standards [a uniform standard] for 

evaluating and using compliance history that ensure consistency. 

In developing the standards, the commission may account for 

differences among regulated entities. 

(b) The components of compliance history must include: 

11 
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(1) enforcement orders, court judgments, [consent 

decrees,] and criminal convictions of this state [and the federal 

government] relating to compliance with applicable legal 

requirements under the jurisdiction of the commission [or the 

United States Environmental Protection Agency]; 

(2) notwithstanding any other provision of this code, 

orders issued under Section 7.070; 

(3) to the extent readily available to the commission, 

enforcement orders, court judgments, consent decrees, and criminal 

convictions relating to violations of environmental rules [laws] of 

the United States Environmental Protection Agency [other states]; 

and 

(4) changes in ownership. 

(d) Except as provided by this subsection, notices of 

violation must be included as a component of compliance history for 

a period not to exceed one year from the date of issuance of each 

notice of violation. The listing of a notice of violation must be 

preceded by the following statement prominently displayed: "A 

notice of violation represents a written allegation of a violation 

of a specific regulatory requirement from the commission to a 

regulated entity. A notice of violation is not a final enforcement 

action nor proof that a violation has actually occurred." [The set 

of components shall include notices of violations.] A notice of 

violation administratively determined to be without merit may 

[shall] not be included in a compliance history. A notice of 

violation that is included in a compliance history shall be removed 

from the compliance history if the commission subsequently 
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determines the notice of violation to be without merit. 

(d-1) For purposes of listing compliance history, the 

commission may not include as a notice of violation information 

received by the commission as required by Title V of the federal 

Clean Air Act (42 U.S.C. Section 7661 et seq.) unless the commission 

issues a written notice of violation. Final enforcement orders or 

judgments resulting from self-reported Title V deviations or 

violations may be considered as compliance history components for 

purposes of determining compliance history. 

SECTION 4.05. Section 5.754, Water Code, is amended by 

amending Subsections (a), (b), (c), (d), (e), (g), and (h) and 

adding Subsection (e-1) to read as follows: 

(a) The commission by rule shall establish a set of 

standards for the classification of a person ’s compliance history 

as a means of evaluating compliance history. The commission may 

consider the person ’s classification when using compliance history 

under Subsection (e). 

(b) Rules adopted under Subsection (a): 

(1) [this section] must, at a minimum, provide for 

three classifications of compliance history in a manner adequate to 

distinguish among: 

(A) unsatisfactory [(1) poor] performers, or 

regulated entities that in the commission ’s judgment perform below 

minimal acceptable performance standards established by the 

commission [average]; 

(B) satisfactory [(2) average] performers, or 

regulated entities that generally comply with environmental 
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regulations; and 

(C) [(3)] high performers, or regulated entities 

that have an above-satisfactory [above-average] compliance record; 

(2) may establish a category of unclassified 

performers, or regulated entities for which the commission does not 

have adequate compliance information about the site; and 

(3) must take into account both positive and negative 

factors related to the operation, size, and complexity of the site, 

including whether the site is subject to Title V of the federal 

Clean Air Act (42 U.S.C. Section 7661 et seq.). 

(c) In classifying a person ’s compliance history, the 

commission shall: 

(1) determine whether a violation of an applicable 

legal requirement is of major, moderate, or minor significance; 

(2) establish criteria for classifying a repeat 

violator, giving consideration to the size [number] and complexity 

of the site at which the violations occurred, and limiting 

consideration to violations of the same nature and the same 

environmental media that occurred in the preceding five years 

[facilities owned or operated by the person]; and 

(3) consider: 

(A) the significance of the violation and whether 

the person is a repeat violator; 

(B) the size and complexity of the site, 

including whether the site is subject to Title V of the federal 

Clean Air Act (42 U.S.C. Section 7661 et seq.); and 

(C) the potential for a violation at the site 
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that is attributable to the nature and complexity of the site. 

(d) The commission by rule may require [shall establish 

methods of assessing the compliance history of regulated entities 

for which it does not have adequate compliance information. The 

methods may include requiring] a compliance inspection to determine 

an entity ’s eligibility for participation in a program that 

requires a high level of compliance. 

(e) The commission by rule shall provide for the use of 

compliance history [classifications] in commission decisions 

regarding: 

(1) the issuance, renewal, amendment, modification, 

denial, suspension, or revocation of a permit; 

(2) enforcement; 

(3) the use of announced inspections; and 

(4) participation in innovative programs. 

(e-1) The amount of the penalty enhancement or escalation 

attributed to compliance history may not exceed 100 percent of the 

base penalty for an individual violation as determined by the 

commission ’s penalty policy. 

(g) Rules adopted under Subsection (e) for the use of 

compliance history shall provide for additional oversight of, and 

review of applications regarding, facilities owned or operated by a 

person whose compliance performance is classified as 

unsatisfactory according to commission standards [in the lowest 

classification developed under this section]. 

(h) The commission by rule shall, at a minimum, prohibit a 

person whose compliance history is classified as unsatisfactory 
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according to commission standards [in the lowest classification 

developed under this section] from[: 

[(1) receiving an announced inspection; and 

[(2)] obtaining or renewing a flexible permit under 

the program administered by the commission under Chapter 382, 

Health and Safety Code, or participating in the regulatory 

flexibility program administered by the commission under Section 

5.758. 

SECTION 4.06. Section 5.755(b), Water Code, is amended to 

read as follows: 

(b) The strategically directed regulatory structure shall 

offer incentives based on: 

(1) a person ’s compliance history [classification]; 

and 

(2) any voluntary measures undertaken by the person to 

improve environmental quality. 

SECTION 4.07. Section 5.756, Water Code, is amended by 

adding Subsection (e) to read as follows: 

(e) Before compliance performance information about a site 

may be placed on the Internet under this subchapter, the 

information must be evaluated through a quality assurance and 

control procedure, including a 30-day period for the owner or 

operator of the site to review and comment on the information. 

SECTION 4.08. Sections 5.758(a), (b), (d), and (h), Water 

Code, are amended to read as follows: 

(a) The commission by order may exempt an applicant from a 

requirement of a statute or commission rule regarding the control 
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or abatement of pollution if the applicant proposes to control or 

abate pollution by an alternative method or by applying an 

alternative standard that is: 

(1) as [more] protective of the environment and the 

public health as [than] the method or standard prescribed by the 

statute or commission rule that would otherwise apply; and 

(2) not inconsistent with federal law. 

(b) The commission may not exempt an applicant under this 

section unless the applicant can present to the commission 

[documented] evidence that the alternative the applicant proposes 

is as protective of the environment and the public health as the 

method or standard prescribed by the statute or commission rule 

that would otherwise apply [of benefits to environmental quality 

that will result from the project the applicant proposes]. 

(d) The commission ’s order must provide a [specific] 

description of the alternative method or standard and condition the 

exemption on compliance with the method or standard as the order 

prescribes. 

(h) In implementing the program of regulatory flexibility 

authorized by this section, the commission shall: 

(1) promote [market] the program to businesses in the 

state through all available appropriate media; 

(2) endorse alternative methods that will clearly 

benefit the environment and impose the least onerous restrictions 

on business; 

(3) fix and enforce environmental standards, allowing 

businesses flexibility in meeting the standards in a manner that 
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clearly enhances environmental outcomes; and 

(4) work to achieve consistent and predictable results 

for the regulated community and shorter waits for permit issuance. 

SECTION 4.09. Subchapter A, Chapter 7, Water Code, is 

amended by adding Section 7.006 to read as follows: 

Sec. 7.006. ENFORCEMENT POLICIES. (a) The commission by 

rule shall adopt a general enforcement policy that describes the 

commission ’s approach to enforcement. 

(b) The commission shall assess, update, and publicly adopt 

specific enforcement policies regularly, including policies 

regarding the calculation of penalties and deterrence to prevent 

the economic benefit of noncompliance. 

(c) The commission shall make the policies available to the 

public, including by posting the policies on the commission ’s 

Internet website. 

SECTION 4.10. Sections 7.052(a) and (c), Water Code, are 

amended to read as follows: 

(a) The amount of the penalty for a violation of Chapter 37 

of this code, Chapter 366, 371, or 372, Health and Safety Code, or 

Chapter 1903, Occupations Code, may not exceed $5,000 [$2,500] a 

day for each violation. 

(c) The amount of the penalty for all other violations 

within the jurisdiction of the commission to enforce may not exceed 

$25,000 [$10,000] a day for each violation. 

SECTION 4.11. Section 7.067, Water Code, is amended to read 

as follows: 

Sec. 7.067. SUPPLEMENTAL ENVIRONMENTAL PROJECTS. (a) The 
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commission may compromise, modify, or remit, with or without 

conditions, an administrative penalty imposed under this 

subchapter. In determining the appropriate amount of a penalty for 

settlement of an administrative enforcement matter, the commission 

may consider a respondent ’s willingness to contribute to 

supplemental environmental projects that are approved by the 

commission, giving preference to projects that benefit the 

community in which the alleged violation occurred. The commission 

may encourage the cleanup of contaminated property through the use 

of supplemental environmental projects. The commission may approve 

a supplemental environmental project with activities in territory 

of the United Mexican States if the project substantially benefits 

territory in this state in a manner described by Subsection (b). 

Except as provided by Subsection (a-1), the [The] commission may 

not approve a project that is necessary to bring a respondent into 

compliance with environmental laws, that is necessary to remediate 

environmental harm caused by the respondent ’s alleged violation, or 

that the respondent has already agreed to perform under a 

preexisting agreement with a governmental agency. 

(a-1) The commission may approve a supplemental 

environmental project that is necessary to bring a respondent into 

compliance with environmental laws or that is necessary to 

remediate environmental harm caused by the respondent ’s alleged 

violation if the respondent is a local government. 

(a-2) The commission shall develop a policy to prevent 

regulated entities from systematically avoiding compliance through 

the use of supplemental environmental projects under Subsection 
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(a-1), including a requirement for an assessment of: 

(1) the respondent ’s financial ability to pay 

administrative penalties; 

(2) the ability of the respondent to remediate the 

harm or come into compliance; and 

(3) the need for corrective action. 

(b) In this section: 

(1) "Local government" means a school district, 

county, municipality, junior college district, river authority, 

water district or other special district, or other political 

subdivision created under the constitution or a statute of this 

state. 

(2) "Supplemental [, "supplemental] environmental 

project" means a project that prevents pollution, reduces the 

amount of pollutants reaching the environment, enhances the quality 

of the environment, or contributes to public awareness of 

environmental matters. 

SECTION 4.12. Section 13.4151(a), Water Code, is amended to 

read as follows: 

(a) If a person, affiliated interest, or entity subject to 

the jurisdiction of the commission violates this chapter or a rule 

or order adopted under this chapter, the commission may assess a 

penalty against that person, affiliated interest, or entity as 

provided by this section. The penalty may be in an amount not to 

exceed $5,000 [$500] a day. Each day a violation continues may be 

considered a separate violation. 

SECTION 4.13. Section 26.028(d), Water Code, is amended to 
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read as follows: 

(d) Notwithstanding any other provision of this chapter, 

the commission, at a regular meeting without the necessity of 

holding a public hearing, may approve an application to renew or 

amend a permit if: 

(1) the applicant is not applying to: 

(A) increase significantly the quantity of waste 

authorized to be discharged; or 

(B) change materially the pattern or place of 

discharge; 

(2) the activities to be authorized by the renewed or 

amended permit will maintain or improve the quality of waste 

authorized to be discharged; 

(3) for NPDES permits, notice and the opportunity to 

request a public meeting shall be given in compliance with NPDES 

program requirements, and the commission shall consider and respond 

to all timely received and significant public comment; and 

(4) the commission determines that an applicant ’s 

compliance history under the method for using [evaluating] 

compliance history developed by the commission under Section 5.754 

raises no issues regarding the applicant ’s ability to comply with a 

material term of its permit. 

SECTION 4.14. Section 26.0281, Water Code, is amended to 

read as follows: 

Sec. 26.0281. CONSIDERATION OF COMPLIANCE HISTORY. In 

considering the issuance, amendment, or renewal of a permit to 

discharge effluent comprised primarily of sewage or municipal 
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waste, the commission shall consider the compliance history of the 

applicant and its operator under the method for using [evaluating] 

compliance history developed by the commission under Section 5.754. 

In considering an applicant ’s compliance history under this 

subsection, the commission shall consider as evidence of compliance 

information regarding the applicant ’s implementation of an 

environmental management system at the facility for which the 

permit, permit amendment, or permit renewal is sought. In this 

section, "environmental management system" has the meaning 

assigned by Section 5.127. 

SECTION 4.15. Section 26.040(h), Water Code, is amended to 

read as follows: 

(h) Notwithstanding other provisions of this chapter, the 

commission, after hearing, shall deny or suspend a discharger ’s 

authority to discharge under a general permit if the commission 

determines that the discharger ’s compliance history is classified 

as unsatisfactory according to commission standards [in the lowest 

classification] under Sections 5.753 and 5.754 and rules adopted 

and procedures developed under those sections. A hearing under this 

subsection is not subject to Chapter 2001, Government Code. 

SECTION 4.16. Section 26.3467, Water Code, is amended by 

adding Subsections (d) and (e) to read as follows: 

(d) A person may not deliver any regulated substance into an 

underground storage tank regulated under this chapter unless the 

underground storage tank has been issued a valid, current 

underground storage tank registration and certificate of 

compliance under Section 26.346. The commission may impose an 
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administrative penalty against a person who violates this 

subsection. The commission shall adopt rules as necessary to 

enforce this subsection. 

(e) It is an affirmative defense to the imposition of an 

administrative penalty for a violation of Subsection (d) that the 

person delivering a regulated substance into an underground storage 

tank relied on: 

(1) a valid paper delivery certificate presented by 

the owner or operator of the underground storage tank or displayed 

at the facility associated with the underground storage tank; 

(2) a temporary delivery authorization presented by 

the owner or operator of the underground storage tank or displayed 

at the facility associated with the underground storage tank; or 

(3) registration and self-certification information 

for the underground storage tank obtained from the commission ’s 

Internet website not more than 30 days before the date of delivery. 

SECTION 4.17. Section 26.351, Water Code, is amended by 

adding Subsections (c-1) and (c-2) to read as follows: 

(c-1) The commission may undertake corrective action to 

remove an underground or aboveground storage tank that: 

(1) is not in compliance with the requirements of this 

chapter; 

(2) is out of service; 

(3) presents a contamination risk; and 

(4) is owned or operated by a person who is financially 

unable to remove the tank. 

(c-2) The commission shall adopt rules to implement 
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Subsection (c-1), including rules regarding: 

(1) the determination of the financial ability of the 

tank owner or operator to remove the tank; and 

(2) the assessment of the potential risk of 

contamination from the site. 

SECTION 4.18. Section 26.3573(d), Water Code, is amended to 

read as follows: 

(d) The commission may use the money in the petroleum 

storage tank remediation account to pay: 

(1) necessary expenses associated with the 

administration of the petroleum storage tank remediation account 

and the groundwater protection cleanup program; 

(2) expenses associated with investigation, cleanup, 

or corrective action measures performed in response to a release or 

threatened release from a petroleum storage tank, whether those 

expenses are incurred by the commission or pursuant to a contract 

between a contractor and an eligible owner or operator as 

authorized by this subchapter; 

(3) subject to the conditions of Subsection (f), 

expenses associated with investigation, cleanup, or corrective 

action measures performed in response to a release or threatened 

release of hydraulic fluid or spent oil from hydraulic lift systems 

or tanks located at a vehicle service and fueling facility and used 

as part of the operations of that facility; [and] 

(4) expenses associated with assuring compliance with 

the commission ’s applicable underground or aboveground storage 

tank administrative and technical requirements, including 

24 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 2694 

technical assistance and support, inspections, enforcement, and 

the provision of matching funds for grants; and 

(5) expenses associated with investigation, cleanup, 

or corrective action measures performed under Section 26.351(c-1). 

SECTION 4.19. Section 26.3574, Water Code, is amended by 

amending Subsection (b) and adding Subsection (b-1) to read as 

follows: 

(b) A fee is imposed on the delivery of a petroleum product 

on withdrawal from bulk of that product as provided by this 

subsection. Each operator of a bulk facility on withdrawal from 

bulk of a petroleum product shall collect from the person who orders 

the withdrawal a fee in an amount determined as follows: 

(1) not more than $3.75 for each delivery into a cargo 

tank having a capacity of less than 2,500 gallons [for the state 

fiscal year beginning September 1, 2007, through the state fiscal 

year ending August 31, 2011]; 

(2) not more than $7.50 for each delivery into a cargo 

tank having a capacity of 2,500 gallons or more but less than 5,000 

gallons [for the state fiscal year beginning September 1, 2007, 

through the state fiscal year ending August 31, 2011]; 

(3) not more than $11.75 for each delivery into a cargo 

tank having a capacity of 5,000 gallons or more but less than 8,000 

gallons [for the state fiscal year beginning September 1, 2007, 

through the state fiscal year ending August 31, 2011]; 

(4) not more than $15.00 for each delivery into a cargo 

tank having a capacity of 8,000 gallons or more but less than 10,000 

gallons [for the state fiscal year beginning September 1, 2007, 
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through the state fiscal year ending August 31, 2011]; and 

(5) not more than $7.50 for each increment of 5,000 

gallons or any part thereof delivered into a cargo tank having a 

capacity of 10,000 gallons or more [for the state fiscal year 

beginning September 1, 2007, through the state fiscal year ending 

August 31, 2011]. 

(b-1) The commission by rule shall set the amount of the fee 

in Subsection (b) in an amount not to exceed the amount necessary to 

cover the agency ’s costs of administering this subchapter, as 

indicated by the amount appropriated by the legislature from the 

petroleum storage tank remediation account for that purpose. 

SECTION 4.20. Section 27.025(g), Water Code, is amended to 

read as follows: 

(g) Notwithstanding the other provisions of this chapter, 

the commission, after hearing, shall deny or suspend authorization 

for the use of an injection well under a general permit if the 

commission determines that the owner ’s compliance history is 

classified as unsatisfactory according to commission standards [in 

the lowest classification] under Sections 5.753 and 5.754 and rules 

adopted and procedures developed under those sections. A hearing 

under this subsection is not subject to the requirements relating 

to a contested case hearing under Chapter 2001, Government Code. 

SECTION 4.21. Section 27.051(d), Water Code, is amended to 

read as follows: 

(d) The commission, in determining if the use or 

installation of an injection well is in the public interest under 

Subsection (a)(1), shall consider, but shall not be limited to the 
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consideration of: 

(1) compliance history of the applicant and related 

entities under the method for using [evaluating] compliance history 

developed by the commission under Section 5.754 and in accordance 

with the provisions of Subsection (e); 

(2) whether there is a practical, economic, and 

feasible alternative to an injection well reasonably available; and 

(3) if the injection well will be used for the disposal 

of hazardous waste, whether the applicant will maintain sufficient 

public liability insurance for bodily injury and property damage to 

third parties that is caused by sudden and non-sudden accidents or 

will otherwise demonstrate financial responsibility in a manner 

adopted by the commission in lieu of public liability insurance. A 

liability insurance policy which satisfies the policy limits 

required by the hazardous waste management regulations of the 

commission for the applicant ’s proposed pre-injection facilities 

shall be deemed "sufficient" under this subdivision if the policy: 

(A) covers the injection well; and 

(B) is issued by a company that is authorized to 

do business and to write that kind of insurance in this state and is 

solvent and not currently under supervision or in conservatorship 

or receivership in this state or any other state. 

SECTION 4.22. Section 32.101(c), Water Code, is amended to 

read as follows: 

(c) The commission, in determining if the use or 

installation of a subsurface area drip dispersal system is in the 

public interest under Subsection (a)(1), shall consider: 
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(1) compliance history of the applicant and related 

entities under the method for using [evaluating] compliance history 

developed by the commission under Section 5.754 and in accordance 

with the provisions of Subsection (d) of this section; 

(2) whether there is a practical, economic, and 

feasible alternative to a subsurface area drip dispersal system 

reasonably available; and 

(3) any other factor the commission considers 

relevant. 

SECTION 4.23. Section 49.198(a), Water Code, is amended to 

read as follows: 

(a) A district may elect to file annual financial reports 

with the executive director in lieu of the district ’s compliance 

with Section 49.191 provided: 

(1) the district had no bonds or other long-term (more 

than one year) liabilities outstanding during the fiscal period; 

(2) the district did not have gross receipts from 

operations, loans, taxes, or contributions in excess of $250,000 

[$100,000] during the fiscal period; and 

(3) the district ’s cash and temporary investments were 

not in excess of $100,000 at any time during the fiscal period. 

SECTION 4.24. Sections 361.089(a), (e), and (f), Health and 

Safety Code, are amended to read as follows: 

(a) The commission may, for good cause, deny or amend a 

permit it issues or has authority to issue for reasons pertaining to 

public health, air or water pollution, or land use, or for having a 

compliance history that is classified as unsatisfactory according 
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to commission standards [in the lowest classification] under 

Sections 5.753 and 5.754, Water Code, and rules adopted and 

procedures developed under those sections. 

(e) The commission may deny an original or renewal permit if 

it is found, after notice and hearing, that: 

(1) the applicant or permit holder has a compliance 

history that is classified as unsatisfactory according to 

commission standards [in the lowest classification] under Sections 

5.753 and 5.754, Water Code, and rules adopted and procedures 

developed under those sections; 

(2) the permit holder or applicant made a false or 

misleading statement in connection with an original or renewal 

application, either in the formal application or in any other 

written instrument relating to the application submitted to the 

commission, its officers, or its employees; 

(3) the permit holder or applicant is indebted to the 

state for fees, payment of penalties, or taxes imposed by this title 

or by a rule of the commission; or 

(4) the permit holder or applicant is unable to ensure 

that the management of the hazardous waste management facility 

conforms or will conform to this title and the rules of the 

commission. 

(f) Before denying a permit under this section, the 

commission must find: 

(1) that the applicant or permit holder has a 

compliance history that is classified as unsatisfactory according 

to commission standards [in the lowest classification] under 
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Sections 5.753 and 5.754, Water Code, and rules adopted and 

procedures developed under those sections; or 

(2) that the permit holder or applicant is indebted to 

the state for fees, payment of penalties, or taxes imposed by this 

title or by a rule of the commission. 

SECTION 4.25. Section 382.0518(c), Health and Safety Code, 

is amended to read as follows: 

(c) In considering the issuance, amendment, or renewal of a 

permit, the commission may consider the applicant ’s compliance 

history in accordance with the method for using [evaluating] 

compliance history developed by the commission under Section 5.754, 

Water Code. In considering an applicant ’s compliance history under 

this subsection, the commission shall consider as evidence of 

compliance information regarding the applicant ’s implementation of 

an environmental management system at the facility for which the 

permit, permit amendment, or permit renewal is sought. In this 

subsection, "environmental management system" has the meaning 

assigned by Section 5.127, Water Code. 

SECTION 4.26. Section 382.056(o), Health and Safety Code, 

is amended to read as follows: 

(o) Notwithstanding other provisions of this chapter, the 

commission may hold a hearing on a permit amendment, modification, 

or renewal if the commission determines that the application 

involves a facility for which the applicant ’s compliance history is 

classified as unsatisfactory according to commission standards [in 

the lowest classification] under Sections 5.753 and 5.754, Water 

Code, and rules adopted and procedures developed under those 

30 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 2694 

sections. 

SECTION 4.27. Subchapter C, Chapter 382, Health and Safety 

Code, is amended by adding Section 382.059 to read as follows: 

Sec. 382.059. HEARING AND DECISION ON PERMIT AMENDMENT 

APPLICATION OF CERTAIN ELECTRIC GENERATING FACILITIES. (a) This 

section applies to a permit amendment application submitted solely 

to allow an electric generating facility to reduce emissions and 

comply with a requirement imposed by Section 112 of the federal 

Clean Air Act (42 U.S.C. Section 7412) to use applicable maximum 

achievable control technology. A permit amendment application 

shall include a condition that the applicant is required to 

complete the actions needed for compliance by the time allowed 

under Section 112 of the federal Clean Air Act (42 U.S.C. Section 

7412). 

(b) The commission shall provide an opportunity for a public 

hearing and the submission of public comment on the application in 

the manner provided by Section 382.0561. 

(c) Not later than the 45th day after the date the 

application is received, the executive director shall issue a draft 

permit. 

(d) Not later than the 30th day after the date of issuance of 

the draft permit under Subsection (c), parties may submit to the 

commission any legitimate issues of material fact regarding whether 

the choice of technology approved in the draft permit is the maximum 

achievable control technology required under Section 112 of the 

federal Clean Air Act (42 U.S.C. Section 7412) and may request a 

contested case hearing before the commission. If a party requests a 
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contested case hearing under this subsection, the commission shall 

conduct a contested case hearing and issue a final order issuing or 

denying the permit amendment not later than the 120th day after the 

date of issuance of the draft permit under Subsection (c). 

(e) The commission shall send notice of a decision on an 

application for a permit amendment under this section in the manner 

provided by Section 382.0562. 

(f) A person affected by a decision of the commission to 

issue or deny a permit amendment may move for rehearing and is 

entitled to judicial review under Section 382.032. 

(g) This section expires on the sixth anniversary of the 

date the administrator adopts standards for existing electric 

generating facilities under Section 112 of the federal Clean Air 

Act (42 U.S.C. Section 7412), unless a stay of the rules is granted. 

(h) The commission shall adopt rules to implement this 

section. 

SECTION 4.28. Section 401.110(a), Health and Safety Code, 

is amended to read as follows: 

(a) In making a determination whether to grant, deny, amend, 

renew, revoke, suspend, or restrict a license or registration, the 

commission may consider an applicant ’s or license holder ’s 

technical competence, financial qualifications, and compliance 

history under the method for using [evaluation of] compliance 

history developed by the commission under Section 5.754, Water 

Code. 

SECTION 4.29. Section 401.112(a), Health and Safety Code, 

is amended to read as follows: 
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(a) The commission, in making a licensing decision on a 

specific license application to process or dispose of low-level 

radioactive waste from other persons, shall consider: 

(1) site suitability, geological, hydrological, and 

meteorological factors, and natural hazards; 

(2) compatibility with present uses of land near the 

site; 

(3) socioeconomic effects on surrounding communities 

of operation of the licensed activity and of associated 

transportation of low-level radioactive waste; 

(4) the need for and alternatives to the proposed 

activity, including an alternative siting analysis prepared by the 

applicant; 

(5) the applicant ’s qualifications, including: 

(A) financial and technical qualifications and 

compliance history under the method for using [evaluation of] 

compliance history developed by the commission under Section 5.754, 

Water Code, for an application to the commission; and 

(B) the demonstration of financial 

qualifications under Section 401.108; 

(6) background monitoring plans for the proposed site; 

(7) suitability of facilities associated with the 

proposed activities; 

(8) chemical, radiological, and biological 

characteristics of the low-level radioactive waste and waste 

classification under Section 401.053; 

(9) adequate insurance of the applicant to cover 
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potential injury to any property or person, including potential 

injury from risks relating to transportation; 

(10) training programs for the applicant ’s employees; 

(11) a monitoring, record-keeping, and reporting 

program; 

(12) spill detection and cleanup plans for the 

licensed site and related to associated transportation of low-level 

radioactive waste; 

(13) decommissioning and postclosure care plans; 

(14) security plans; 

(15) worker monitoring and protection plans; 

(16) emergency plans; and 

(17) a monitoring program for applicants that includes 

prelicense and postlicense monitoring of background radioactive 

and chemical characteristics of the soils, groundwater, and 

vegetation. 

SECTION 4.30. Not later than the 180th day after the 

effective date of this Act, the Texas Commission on Environmental 

Quality shall adopt rules to implement Section 382.059, Health and 

Safety Code, as added by this article. 

SECTION 4.31. (a) Not later than September 1, 2012, the 

Texas Commission on Environmental Quality by rule shall establish 

the method for evaluating compliance history as required by Section 

5.753(a), Water Code, as amended by this article. Until the 

commission adopts that method, the commission shall continue in 

effect its current standard for evaluating compliance history. 

(b) The changes in law made by Sections 7.052 and 13.4151, 
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Water Code, as amended by this article, apply only to a violation 

that occurs on or after the effective date of this Act. For 

purposes of this section, a violation occurs before the effective 

date of this Act if any element of the violation occurs before that 

date. A violation that occurs before the effective date of this Act 

is covered by the law in effect on the date the violation occurred, 

and the former law is continued in effect for that purpose. 

(c) The change in law made by Section 26.3467(d), Water 

Code, as added by this article, applies only to a delivery of a 

regulated substance to an underground storage tank made on or after 

the effective date of this Act. 

(d) The fee applicable to a delivery in Section 26.3574(b), 

Water Code, as that subsection existed immediately before the 

effective date of this Act, remains in effect until the Texas 

Commission on Environmental Quality adopts and implements a fee 

applicable to that delivery under Section 26.3574(b-1), Water Code, 

as added by this article. 

SECTION 4.32. Section 49.198(a), Water Code, as amended by 

this article, applies to a district that files its annual financial 

report on or after the effective date of this Act. A district that 

files its annual financial report before the effective date of this 

Act is governed by the law in effect on the date the report is filed, 

and that law is continued in effect for that purpose. 

ARTICLE 5. WATER RIGHTS 

SECTION 5.01. Section 11.002(12), Water Code, is amended to 

read as follows: 

(12) "Agriculture" means any of the following 
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activities: 

(A) cultivating the soil to produce crops for 

human food, animal feed, or planting seed or for the production of 

fibers; 

(B) the practice of floriculture, viticulture, 

silviculture, and horticulture, including the cultivation of 

plants in containers or nonsoil media, by a nursery grower; 

(C) raising, feeding, or keeping animals for 

breeding purposes or for the production of food or fiber, leather, 

pelts, or other tangible products having a commercial value; 

(D) raising or keeping equine animals; 

(E) wildlife management; [and] 

(F) planting cover crops, including cover crops 

cultivated for transplantation, or leaving land idle for the 

purpose of participating in any governmental program or normal crop 

or livestock rotation procedure; and 

(G) aquaculture, as defined by Section 134.001, 

Agriculture Code. 

SECTION 5.02. Section 11.031, Water Code, is amended by 

adding Subsections (d), (e), and (f) to read as follows: 

(d) Each person who has a water right issued by the 

commission or who impounds, diverts, or otherwise uses state water 

shall maintain water use information required under Subsection (a) 

on a monthly basis during the months a water rights holder uses 

permitted water. The person shall make the information available 

to the commission on the commission ’s request. 

(e) Except as provided by Subsection (a), the commission may 

36 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 2694 

request information maintained under Subsection (d) only during a 

drought or other emergency shortage of water or in response to a 

complaint. 

(f) Subsection (e) does not affect the authority of a 

watermaster to obtain water use information under other law. 

SECTION 5.03. Subchapter B, Chapter 11, Water Code, is 

amended by adding Section 11.053 to read as follows: 

Sec. 11.053. EMERGENCY ORDER CONCERNING WATER RIGHTS. (a) 

During a period of drought or other emergency shortage of water, as 

defined by commission rule, the executive director by order may, in 

accordance with the priority of water rights established by Section 

11.027: 

(1) temporarily suspend the right of any person who 

holds a water right to use the water; and 

(2) temporarily adjust the diversions of water by 

water rights holders. 

(b) The executive director in ordering a suspension or 

adjustment under this section shall ensure that an action taken: 

(1) maximizes the beneficial use of water; 

(2) minimizes the impact on water rights holders; 

(3) prevents the waste of water; 

(4) takes into consideration the efforts of the 

affected water rights holders to develop and implement the water 

conservation plans and drought contingency plans required by this 

chapter; 

(5) to the greatest extent practicable, conforms to 

the order of preferences established by Section 11.024; and 
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(6) does not require the release of water that, at the 

time the order is issued, is lawfully stored in a reservoir under 

water rights associated with that reservoir. 

(c) The commission shall adopt rules to implement this 

section, including rules: 

(1) defining a drought or other emergency shortage of 

water for purposes of this section; and 

(2) specifying the: 

(A) conditions under which the executive 

director may issue an order under this section; 

(B) terms of an order issued under this section, 

including the maximum duration of a temporary suspension or 

adjustment under this section; and 

(C) procedures for notice of, an opportunity for 

a hearing on, and the appeal to the commission of an order issued 

under this section. 

SECTION 5.04. Subchapter D, Chapter 11, Water Code, is 

amended by adding Section 11.1273 to read as follows: 

Sec. 11.1273. ADDITIONAL REQUIREMENT: REVIEW OF AMENDMENTS 

TO CERTAIN WATER MANAGEMENT PLANS. (a) This section applies only 

to a water management plan consisting of a reservoir operation plan 

for the operation of two water supply reservoirs that was 

originally required by a court order adjudicating the water rights 

for those reservoirs. 

(b) Not later than the first anniversary of the date the 

executive director determines that an application to amend a water 

management plan is administratively complete, the executive 
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director shall complete a technical review of the plan. 

(c) If the executive director submits a written request for 

additional information to the applicant, the applicant shall submit 

the requested information to the executive director not later than 

the 30th day after the date the applicant receives the request or 

not later than the deadline agreed to by the executive director and 

the applicant, if applicable. The review period required by 

Subsection (b) for completing the technical review is tolled until 

the date the executive director receives the requested information 

from the applicant. 

(d) The commission shall provide an opportunity for public 

comment and a public hearing on the application, consistent with 

the process for other water rights applications. 

(e) If the commission receives a request for a hearing 

before the period for submitting public comments and requesting a 

hearing expires, the commission shall act on the request for a 

hearing and, if the request is denied, act on the application not 

later than the 60th day after the date the period expires. If a 

request for a hearing is not submitted before the period expires, 

the executive director may act on the application. 

SECTION 5.05. Section 11.326, Water Code, is amended by 

adding Subsections (g) and (h) to read as follows: 

(g) For a water basin in which a watermaster is not 

appointed, the executive director shall: 

(1) evaluate the water basin at least once every five 

years to determine whether a watermaster should be appointed; and 

(2) report the findings and make recommendations to 
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the commission. 

(h) The commission shall: 

(1) determine the criteria or risk factors to be 

considered in an evaluation under Subsection (g); and 

(2) include the findings and recommendations under 

Subsection (g) in the commission ’s biennial report to the 

legislature. 

ARTICLE 6. FUNDING 

SECTION 6.01. Section 401.246(a), Health and Safety Code, 

is amended to read as follows: 

(a) Compact waste disposal fees adopted by the commission 

must be sufficient to: 

(1) allow the compact waste facility license holder to 

recover costs of operating and maintaining the compact waste 

disposal facility and a reasonable profit on the operation of that 

facility; 

(2) provide an amount necessary to meet future costs 

of decommissioning, closing, and postclosure maintenance and 

surveillance of the compact waste disposal facility and the compact 

waste disposal facility portion of the disposal facility site; 

(3) provide an amount to fund local public projects 

under Section 401.244; 

(4) provide a reasonable rate of return on capital 

investment in the facilities used for management or disposal of 

compact waste at the compact waste disposal facility; [and] 

(5) provide an amount necessary to pay compact waste 

disposal facility licensing fees, to pay compact waste disposal 
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facility fees set by rule or statute, and to provide security for 

the compact waste disposal facility as required by the commission 

under law and commission rules; and 

(6) provide an amount necessary to support the 

activities of the Texas Low-Level Radioactive Waste Disposal 

Compact Commission. 

SECTION 6.02. Subchapter F, Chapter 401, Health and Safety 

Code, is amended by adding Section 401.251 to read as follows: 

Sec. 401.251. LOW-LEVEL RADIOACTIVE WASTE DISPOSAL COMPACT 

COMMISSION ACCOUNT. (a) The low-level radioactive waste disposal 

compact commission account is an account in the general revenue 

fund. 

(b) The commission shall deposit in the account the portion 

of the fee collected under Section 401.245 that is calculated to 

support the activities of the Texas Low-Level Radioactive Waste 

Disposal Compact Commission as required by Section 4.04(4), Texas 

Low-Level Radioactive Waste Disposal Compact (Section 403.006 of 

this code). 

(c) Money in the account may be appropriated only to support 

the operations of the Texas Low-Level Radioactive Waste Disposal 

Compact Commission. 

SECTION 6.03. Sections 5.701(n) and (p), Water Code, are 

amended to read as follows: 

(n)(1) Each provider of potable water or sewer utility 

service shall collect a regulatory assessment from each retail 

customer as follows: 

(A) A public utility as defined in Section 13.002 
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[of this code] shall collect from each retail customer a regulatory 

assessment equal to one percent of the charge for retail water or 

sewer service. 

(B) A water supply or sewer service corporation 

as defined in Section 13.002 [of this code] shall collect from each 

retail customer a regulatory assessment equal to one-half of one 

percent of the charge for retail water or sewer service. 

(C) A district as defined in Section 49.001 [of 

this code] that provides potable water or sewer utility service to 

retail customers shall collect from each retail customer a 

regulatory assessment equal to one-half of one percent of the 

charge for retail water or sewer service. 

(2) The regulatory assessment may be listed on the 

customer ’s bill as a separate item and shall be collected in 

addition to other charges for utility services. 

(3) The [commission shall use the] assessments 

collected under this subsection may be appropriated by a rider to 

the General Appropriations Act to an agency with duties related to 

water and sewer utility regulation or representation of residential 

and small commercial consumers of water and sewer utility services 

solely to pay costs and expenses incurred by the agency 

[commission] in the regulation of districts, water supply or sewer 

service corporations, and public utilities under Chapter 13[, Water 

Code]. 

(4) The commission shall annually use a portion of the 

assessments to provide on-site technical assistance and training to 

public utilities, water supply or sewer service corporations, and 
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districts. The commission shall contract with others to provide 

the services. 

(5) The commission by rule may establish due dates, 

collection procedures, and penalties for late payment related to 

regulatory assessments under this subsection. The executive 

director shall collect all assessments from the utility service 

providers. 

(6) The commission shall assess a penalty against a 

municipality with a population of more than 1.5 million that does 

not provide municipal water and sewer services in an annexed area in 

accordance with Section 43.0565, Local Government Code. A penalty 

assessed under this paragraph shall be not more than $1,000 for each 

day the services are not provided after March 1, 1998, for areas 

annexed before January 1, 1993, or not provided within 4-1/2 years 

after the effective date of the annexation for areas annexed on or 

after January 1, 1993. A penalty collected under this paragraph 

shall be deposited to the credit of the water resource management 

account to be used to provide water and sewer service to residents 

of the city. 

(7) The regulatory assessment does not apply to water 

that has not been treated for the purpose of human consumption. 

(p) Notwithstanding any other law, fees collected for 

deposit to the water resource management account under the 

following statutes may be appropriated and used to protect water 

resources in this state, including assessment of water quality, 

reasonably related to the activities of any of the persons required 

to pay a fee under: 
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(1) Subsection (b), to the extent those fees are paid 

by water districts, and Subsections (e), (f), and (n); 

(2) [Sections 13.4521 and 13.4522; or 

[(3)] Section 54.037(c); or 

(3) Section 367.010, Health and Safety Code. 

SECTION 6.04. Subchapter L, Chapter 13, Water Code, is 

repealed. 

SECTION 6.05. The changes in law made by Section 5.701, 

Water Code, as amended by this article, apply only to a fee assessed 

on or after January 1, 2012. A fee assessed before January 1, 2012, 

is governed by the law in effect at the time the fee was assessed, 

and the former law is continued in effect for that purpose. 

ARTICLE 7. WATER AND SEWER UTILITIES 

SECTION 7.01. Subchapter E, Chapter 13, Water Code, is 

amended by adding Section 13.1325 to read as follows: 

Sec. 13.1325. ELECTRONIC COPIES OF RATE INFORMATION. On 

request, the state agency with jurisdiction over rates charged by 

water and sewer utilities shall provide, at a reasonable cost, 

electronic copies of all information provided to the agency under 

Sections 13.016, 13.043, and 13.187 to the extent that the 

information is available and is not confidential. Copies of all 

information provided to the agency shall be provided to the Office 

of Public Utility Counsel, on request, at no cost to the office. 

ARTICLE 8. ABOLITION OF THE ON-SITE WASTEWATER TREATMENT RESEARCH 

COUNCIL 

SECTION 8.01. The heading to Chapter 367, Health and Safety 

Code, is amended to read as follows: 
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CHAPTER 367. ON-SITE WASTEWATER TREATMENT RESEARCH [COUNCIL] 

SECTION 8.02. Section 367.001, Health and Safety Code, is 

amended to read as follows: 

Sec. 367.001. DEFINITIONS. In this chapter: 

(1) "Commission" means the Texas Commission on 

Environmental Quality [Natural Resource Conservation Commission]. 

(2) ["Council" means the On-site Wastewater Treatment 

Research Council. 

[(3)] "On-site wastewater treatment system" means a 

system of treatment devices or disposal facilities that: 

(A) is used for the disposal of domestic sewage, 

excluding liquid waste resulting from the processes used in 

industrial and commercial establishments; 

(B) is located on the site where the sewage is 

produced; and 

(C) produces not more than 5,000 gallons of waste 

a day. 

SECTION 8.03. Section 367.007, Health and Safety Code, is 

amended to read as follows: 

Sec. 367.007. ADMINISTRATION. (a) [The council is not an 

advisory body to the commission. The commission, at the direction 

of the council, shall implement council decisions. 

[(b) The council may enter into an interagency contract with 

the commission to provide staff and other administrative support as 

required to improve the quality of wastewater treatment and reduce 

the cost of providing wastewater treatment to consumers. 

[(c)] The commission [council] may accept grants and 
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donations from other sources to supplement the fees collected under 

Section 367.010. Grants and donations shall be deposited to the 

credit of the water resource management [on-site wastewater 

treatment research] account and may be disbursed as the commission 

[council] directs and in accordance with Section 367.008. 

(b) [(d)] Administrative and facilities support costs are 

payable from the water resources management [on-site wastewater 

treatment research] account. 

[(e) The council may award grants and enter into contracts 

in its own name and on its own behalf.] 

SECTION 8.04. Section 367.008, Health and Safety Code, is 

amended to read as follows: 

Sec. 367.008. AWARD OF COMPETITIVE GRANTS. (a) The 

commission [council] shall establish procedures for awarding 

competitive grants and disbursing grant money. 

(b) The commission [council] may award competitive grants 

to: 

(1) support applied research and demonstration 

projects by accredited colleges and universities in this state, by 

other governmental entities, or by acceptable public or private 

research centers regarding on-site wastewater treatment technology 

and systems applicable to this state that are directed toward 

improving the quality of wastewater treatment and reducing the cost 

of providing wastewater treatment to consumers; and 

(2) enhance technology transfer regarding on-site 

wastewater treatment by using educational courses, seminars, 

symposia, publications, and other forms of information 
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dissemination. 

(c) The commission shall seek the advice of relevant experts 

when choosing research topics, awarding grants, and holding 

educational conferences associated with activities under this 

chapter. [The council may award grants or make other expenditures 

authorized under this chapter only after the comptroller certifies 

that the on-site wastewater treatment research account contains 

enough money to pay for those expenditures.] 

SECTION 8.05. Section 367.009, Health and Safety Code, is 

amended to read as follows: 

Sec. 367.009. APPROPRIATIONS. Money collected and 

appropriated for the purposes of this chapter shall be disbursed as 

the commission [council] directs and in accordance with Section 

367.008. 

SECTION 8.06. Section 367.010(d), Health and Safety Code, 

is amended to read as follows: 

(d) The fee proceeds shall be deposited to the credit of the 

water resources management [on-site wastewater treatment research] 

account. 

SECTION 8.07. Sections 367.002, 367.003, 367.004, 367.005, 

367.006, and 367.011, Health and Safety Code, are repealed. 

SECTION 8.08. (a) On the effective date of this Act, the 

Texas Commission on Environmental Quality shall assume the 

administration of all grants of the On-site Wastewater Treatment 

Research Council in existence on that date. 

(b) The Texas Commission on Environmental Quality shall 

assume all contracts held by the On-site Wastewater Treatment 
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Research Council on the effective date of this Act, including all 

rights and obligations associated with the contracts. 

ARTICLE 9. RATE NOTIFICATION 

SECTION 9.01. Section 13.043(i), Water Code, is amended to 

read as follows: 

(i) The governing body of a municipally owned utility or a 

political subdivision, within 60 [30] days after the date of a final 

decision on a rate change, shall provide individual written notice 

to each ratepayer eligible to appeal who resides outside the 

boundaries of the municipality or the political subdivision. The 

notice must include, at a minimum, the effective date of the new 

rates, the new rates, and the location where additional information 

on rates can be obtained. The governing body of a municipally owned 

utility or a political subdivision may provide the notice 

electronically if the utility or political subdivision has access 

to a ratepayer ’s e-mail address. 

SECTION 9.02. Section 13.187(b), Water Code, is amended to 

read as follows: 

(b) A copy of the statement of intent shall be mailed, sent 

by e-mail, or delivered to the appropriate offices of each affected 

municipality, and to any other affected persons as required by the 

regulatory authority ’s rules. 

ARTICLE 10. CONTESTED CASE HEARINGS 

SECTION 10.01. Section 5.115(b), Water Code, is amended to 

read as follows: 

(b) At the time an application for a permit or license under 

this code is filed with the executive director and is 
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administratively complete, the commission shall give notice of the 

application to any person who may be affected by the granting of the 

permit or license. A state agency that receives notice under this 

subsection may submit comments to the commission in response to the 

notice but may not contest the issuance of a permit or license by 

the commission. For the purposes of this subsection, "state 

agency" does not include a river authority. 

SECTION 10.02. Sections 5.228(c) and (d), Water Code, are 

amended to read as follows: 

(c) The executive director shall [may] participate as a 

party in contested case permit hearings before the commission or 

the State Office of Administrative Hearings to: 

(1) provide information [for the sole purpose of 

providing information] to complete the administrative record; and 

(2) support the executive director ’s position 

developed in the underlying proceeding. [The commission by rule 

shall specify the factors the executive director must consider in 

determining, case by case, whether to participate as a party in a 

contested case permit hearing. In developing the rules under this 

subsection the commission shall consider, among other factors: 

[(1) the technical, legal, and financial capacity of 

the parties to the proceeding; 

[(2) whether the parties to the proceeding have 

participated in a previous contested case hearing; 

[(3) the complexity of the issues presented; and 

[(4) the available resources of commission staff.] 

(d) In a contested case hearing relating to a permit 
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application, the executive director or the executive director ’s 

designated representative may not rehabilitate the testimony of a 

witness unless the witness is a commission employee [testifying for 

the sole purpose of providing information to complete the 

administrative record]. 

SECTION 10.03. Subchapter H, Chapter 5, Water Code, is 

amended by adding Section 5.315 to read as follows: 

Sec. 5.315. DISCOVERY IN CASES USING PREFILED WRITTEN 

TESTIMONY. In a contested case hearing delegated by the commission 

to the State Office of Administrative Hearings that uses prefiled 

written testimony, all discovery must be completed before the 

deadline for the submission of that testimony, except for water and 

sewer ratemaking proceedings. 

SECTION 10.04. Section 5.228(e), Water Code, is repealed. 

SECTION 10.05. (a) Section 5.115(b), Water Code, as 

amended by this article, applies only to an application for the 

issuance, amendment, extension, or renewal of a permit or license 

that is received by the Texas Commission on Environmental Quality 

on or after the effective date of this Act. An application that is 

received before that date is governed by the law in effect at the 

time the application is received, and the former law is continued in 

effect for that purpose. 

(b) The changes in law made by this article apply to a 

proceeding before the State Office of Administrative Hearings that 

is pending or filed on or after September 1, 2011. 

ARTICLE 11. EFFECTIVE DATE 

SECTION 11.01. This Act takes effect September 1, 2011. 
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) 

adopts amendments to §§299.1, 299.2, and 299.7. 

 

The Texas Commission on Environmental Quality (TCEQ, agency, or commission) 

adopts amendments to §§299.1, 299.2, and 299.7, without changes to the proposed 

text as published in the April 15, 2022, issue of the Texas Register (47 TexReg 1970) 

and, therefore, will not be republished. 

 

 

Background and Summary of the Factual Basis for the Adopted Rules 

The purpose of this rulemaking adoption is to amend existing rules to add the 

language of Senate Bill (SB) 600, 87th Texas Legislature (2021), Author: Perry, 

requiring river authorities to submit information on their dams. There are eight river 

authorities that meet the requirements of SB 600, and there are 79 dams owned by 

these river authorities.  

  
Language requiring dam exemptions from House Bill (HB) 2694, 82nd Texas 

Legislature (2011), Author: Smith, and HB 677, 83rd Texas Legislature (2013), Author: 

Geren, has been added. The recent audit report findings on the Dam Safety Program 

by Texas State Auditor’s Office, issued July 2020, recommended that the language of 

these two bills be included in the rules.  
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Revisions were made to clarify language in the rules.  

 

Section by Section Discussion 

Subchapter A: General Provisions 

The commission adopts amended §299.1 (Applicability) by clarifying language to 

better define a dam. There has been confusion on what constitutes a dam.  

 

The commission adopts the figure located in §299.1(a)(2) to clarify the applicability of 

the rules to a dam.  

 

The commission adopts §299.1(c)(6) to include language from HB 677 for exemption of 

dams if the dam meets all five of the criteria listed in the adopted rule: (1) is located 

on private property; (2) at maximum capacity impounds less than 500 acre-feet; (3) has 

a hazard classification of low or significant; (4) is located in a county with a population 

of less than 350,000; and (5) is not located inside the corporate limits of a 

municipality.  

 

The commission adopts revised language for the definitions of main highways 

(§299.2(33)), minor highways (§299.2(38)), and secondary highways (§299.2(59)) to 

better define each for use in hazard classifications.   
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The commission adopts the revised definition of “removal” in §299.2(54) to clarify and 

be consistent with the definition in the Dam Removal Guidelines for Dams in Texas.    

 

The commission adopts the revised language for the Inventory of Dams in §299.7 to 

better define what is in the inventory and to remove language for items that are not 

included.  

 

The commission adopts §299.7(b)(1) and (2), after reformatting, and the addition of “a” 

to §299.7, to include language from SB 600 that each river authority, designated in 

Section 325.025(b), Government Code, shall provide to the executive director 

information regarding the operation and maintenance of dams under the control of 

that river authority. The following information is to be provided for each dam: (1) 

location of the dam; (2) under whose jurisdiction the dam operates; (3) required 

maintenance schedule for the dam; (4) costs of the operation and maintenance of the 

dam; and (5) method of finance for operations and maintenance costs of the dam.  

 

The commission adopts §299.7(b)(3) to require the river authorities to submit the 

information annually.  

 

The commission adopts §299.7(b)(4) to require the TCEQ to create and maintain an 

internet website to contain the information, subject to federal and state confidentiality 

laws.  
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Final Regulatory Impact Determination 

The commission reviewed the adopted rulemaking in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225 and determined that the 

rulemaking is not subject to Texas Government Code, §2001.0225. Texas Government 

Code, §2001.0225, applies to a “Major environmental rule” which is defined in Texas 

Government Code, §2001.0225(g)(3), as a rule with a specific intent “to protect the 

environment or reduce risks to human health from environmental exposure and that 

may adversely affect in a material way the economy, a sector of the economy, 

productivity, competition, jobs, the environment, or the public health and safety of the 

state or a sector of the state.”  

 

First, the adopted rulemaking does not meet the statutory definition of a “Major 

environmental rule” because its specific intent is not to protect the environment or 

reduce risks to human health from environmental exposure. The purpose of this 

rulemaking is to amend existing rules to add the language of Senate Bill (SB) 600, Perry, 

87th Texas Legislature (2021), requiring river authorities to submit information on 

their dams. There are eight river authorities that meet the requirements of SB 600, and 

there are 79 dams owned by these river authorities.  

 

Second, the adopted rulemaking does not meet the statutory definition of a “Major 

environmental rule” because the adopted rules will not adversely affect in a material 
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way the economy, a sector of the economy, productivity, competition, jobs, the 

environment, or the public health and safety of the state or a sector of the state. It is 

not anticipated that the cost of complying with the adopted rules will be significant 

with respect to the economy as a whole or with respect to a sector of the economy; 

therefore, the adopted amendments will not adversely affect in a material way the 

economy, a sector of the economy, competition, or jobs.   

 

Finally, the adopted rulemaking does not meet any of the four applicability 

requirements for a “Major environmental rule” listed in Texas Government Code, 

§2001.0225(a). Texas Government Code, §2001.0225, only applies to a major 

environmental rule, the result of which is to: “1) exceed a standard set by federal law, 

unless the rule is specifically required by state law; 2) exceed an express requirement 

of state law, unless the rule is specifically required by federal law; 3) exceed a 

requirement of a delegation agreement or contract between the state and an agency or 

representative of the federal government to implement a state and federal program; or 

4) adopt a rule solely under the general powers of the agency instead of under a 

specific state law. This adopted rulemaking does not meet any of the four preceding 

applicability requirements because this rulemaking: 1) does not exceed any standard 

set by federal law for the regulation of dams ; 2) does not exceed any express 

requirements of state law related to the regulation of dams; 3) does not exceed a 

requirement of a delegation agreement or contract between the state and an agency or 

representative of the federal government to implement a state and federal program; 
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and 4) is not adopted solely under the general powers of the agency. Since this 

adopted rulemaking does not meet the statutory definition of a “Major environmental 

rule” nor does it meet any of the four applicability requirements for a “Major 

environmental rule,” this rulemaking is not subject to Texas Government Code, 

§2001.0225.  

 

The commission invited public comment regarding the Draft Regulatory Impact 

Analysis Determination during the public comment period. No comments were received 

regarding the regulatory impact analysis determination. 

 

Takings Impact Assessment 

The commission evaluated this rulemaking and performed an analysis of whether the 

adopted rules will constitute a taking. Texas Government Code, §2007.002(5), defines a 

taking as either: 1) a governmental action that affects private real property, in whole or 

in part or temporarily or permanently, in a manner that requires the governmental 

entity to compensate the private real property owner as provided by the Fifth and 

Fourteenth Amendments to the United States Constitution or Sections 17 or 19, Article 

I, Texas Constitution; or 2) a governmental action that affects an owner's private real 

property that is the subject of the governmental action, in whole or in part or 

temporarily or permanently, in a manner that restricts or limits the owner's right to 

the property that would otherwise exist in the absence of the governmental action; and 

is the producing cause of a reduction of at least 25% in the market value of the 
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affected private real property, determined by comparing the market value of the 

property as if the governmental action is not in effect and the market value of the 

property determined as if the governmental action is in effect. The commission 

determined that these adopted rules will not constitute a taking as that term is defined 

under Texas Government Code, §2007.002(5). Specifically, the adopted rules will not 

affect any landowner’s rights in private real property, and there are no burdens that 

will be imposed on private real property by the adopted rules; the adopted rules are 

solely procedural and do not impact real property.  

 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rules and found that they are neither identified 

in Coastal Coordination Act implementation rules, 31 TAC §505.11(b)(2) or (4), nor will 

they affect any action/authorization identified in Coastal Coordination Act 

implementation rules, 31 TAC §505.11(a)(6). Therefore, the adopted rules are not 

subject to the Texas Coastal Management Program. 

 

The commission invited public comment regarding the consistency with the coastal 

management program during the public comment period. No comments were received 

regarding the Coastal Management Program.  
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Public Comment 

The commission offered a public hearing on May 17, 2022. The comment period closed 

on May 17, 2022. The commission received no comments. 

 

SUBCHAPTER A: GENERAL PROVISIONS 

§§299.1 - 299.7 

Statutory Authority 

These amendments are adopted under the authority granted to the commission in 

Texas Water Code (TWC), §5.012, which provides that the commission is the agency 

responsible for implementing the constitution and laws of the state relating to 

conservation of natural resources and protection of the environment; §5.013, which 

establishes the commission’s authority over various statutory programs, such as dam 

safety; §5.103 and §5.105, which establish the commission’s general authority to adopt 

rules; §12.052, which establishes the commission's authority to promulgate rules for 

the safe construction, maintenance, repair, and removal of dams located in this state; 

and §12.053 which establishes rules regarding the inventory of dams operated by river 

authorities.   

 

These adopted amendments implement Senate Bill 600, 87th Texas Legislature (2021), 

Author: Perry; House Bill (HB) 2694, 82nd Texas Legislature (2011), Author: Smith; and 

HB 677, 83rd Texas Legislature (2013), Author: Geren.  
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§299.1. Applicability.  

 

(a) This chapter applies to design, review, and approval of construction plans 

and specifications; and construction, operation and maintenance, inspection, repair, 

removal, emergency management, site security, and enforcement of dams that:  

(1) have a height greater than or equal to 25 feet and a maximum storage 

capacity greater than or equal to 15 acre-feet, as described in paragraph (2) of this 

subsection;  

 

(2) have a height greater than six feet and a maximum storage capacity 

greater than or equal to 50 acre-feet; 

 

Figure: 30 TAC §299.1(a)(2) 

[Figure: 30 TAC §299.1(a)(2)] 
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(3) are a high- or significant-hazard dam as defined in §299.14 of this 

title (relating to Hazard Classification Criteria), if over 6 feet high, regardless of [height 

or] maximum storage capacity; or  

 

(4) are used as a pumped storage or terminal storage facility.  
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(b) This chapter provides the requirements for dams, but does not relieve the 

owner from meeting the requirements in Texas Water Code (TWC), Chapter 11, and 

Chapters 213, 295, and 297 of this title (relating to Edwards Aquifer; Water Rights, 

Procedural; and Water Rights, Substantive; respectively). All applicable requirements in 

those chapters will still apply.  

 

(c) This chapter does not apply to:  

 

(1) dams designed by, constructed under the supervision of, and owned 

and maintained by federal agencies such as the Corps of Engineers, International 

Boundary and Water Commission, and the Bureau of Reclamation;  

 

(2) embankments constructed for roads, highways, and railroads, 

including low-water crossings, that may temporarily impound floodwater, unless 

designed to also function as a detention dam;  

 

(3) dikes or levees designed to prevent inundation by floodwater;  

 

(4) off-channel impoundments authorized by the commission under TWC, 

Chapter 26; [and]  

 

(5) above-ground water storage tanks (steel, concrete, or plastic); and  
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   (6) exempt dams authorized under TWC, Chapter 12. A dam is exempt 

from this chapter if it meets all of the following: 

 

(A) is located on private property;  

 

(B) has a maximum capacity of less than 500 acre-feet, the capacity 

at the top of the dam as defined in 30 TAC §299.2(36); 

 

(C) has a hazard classification of low or significant as defined in 

30 TAC §299.14; 

 

(D) is located in a county with a population of less than 350,000 

based on the most current U. S. Census numbers; and 

 

(E) is not located inside the corporate limits of a municipality, as 

based on the most current municipal information. 

 

(d) All dams must meet the requirements in this chapter, including dams that do 

not require a water right permit, other dams that are exempt from the requirements in 

Subchapter C of this chapter (relating to Construction Requirements), and dams that 

are granted an exception as defined in §299.5 of this title (relating to Exception). 
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§299.2. Definitions. 

 

The following words and terms in this section are in addition to the definitions 

in §3.2 of this title (relating to Definitions). The words and terms in this section, when 

used in this chapter, have the following meanings.  

 

(1) Abandon--The owner no longer maintaining a dam for a period of ten 

years, or refusing to maintain the dam.  

 

(2) Accepted engineering practices--The application of design and 

analysis methods that are commonly used by professional engineers in their field of 

expertise and are well documented in published design manuals, codes of practice, text 

books, and engineering journals.  

 

(3) Alteration--Any change to a dam or appurtenant structures that 

affects the integrity, safety, and operation of the dam, including, but not limited to:  

 

(A) changing the height of a dam;  

 

(B) increasing the normal pool or principal spillway elevation, or 

changing the hydraulic capability of the principal spillway; or  
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(C) changing the original elevation, physical dimensions, or 

hydraulic capability of an emergency spillway.  

 

(4) Appurtenant structures--The outlet works and controls, spillways and 

controls, gates, valves, siphons, access structures, bridges, berms, drains, hydroelectric 

facilities, instrumentation, and other structures related to the operation of a dam.  

 

(5) Breach--An excavation or opening, either controlled or a result of a 

failure of the dam, through a dam or spillway that is capable of completely draining 

the reservoir down to the approximate original topography so the dam will no longer 

impound water, or partially draining the reservoir to lower impounding capacity.  

 

(6) Breach analysis--The analysis of potential dam failure scenarios, 

including overtopping and piping (magnitude, duration, and location), using accepted 

engineering practices, to evaluate downstream hazard potential or to develop 

inundation maps.  

 

(7) Breach inundation area--An area that would be flooded as a result of a 

dam failure.  
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(8) Closure of dam--The commencement of placing material within the 

closure section of the dam.  

 

(9) Closure section--The section of the dam left open during construction 

of a proposed dam in order to pass floodwaters through the dam without endangering 

the dam.  

 

(10) Commence construction--An actual, visible activity beyond planning 

or land acquisition that initiates the beginning of the construction of a dam in the 

manner specified in the approved construction plans and specifications for that dam. 

The action must be performed in good faith with the intent to continue with the 

construction through completion.  

 

(11) Conceptual design--A design that presents a location and proposed 

plan of the dam and appurtenant structures and elevations of all pertinent features of 

the dam.  

 

(12) Construction--Building a proposed dam and appurtenant structures 

capable of storing water.  

 

(13) Construction change order--A document recommended by the 

owner's professional engineer and signed by the owner's contractor and the owner that 
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authorizes a significant addition, deletion, or revision of the approved construction 

plans and specifications that has a material impact on the safety and integrity of the 

dam.  

 

(14) Dam--Any barrier or barriers, with any appurtenant structures, 

constructed for the purpose of either permanently or temporarily impounding water.  

 

(15) Dam failure--breach and uncontrolled release of the reservoir.  

 

(16) Deficient dam--A dam that fails to meet the requirements of this 

chapter and poses a significant threat to human life or property.  

 

(17) Deliberate impoundment--The intentional impoundment of water in 

the reservoir, including:  

 

(A) closing the lowest planned outlet or spillway;  

 

(B) blocking the diversion works that are used during construction 

to divert water around the construction area; and  

 

(C) beginning the closure of the dam.  
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(18) Design flood--The flood used in the design and evaluation of a dam 

and appurtenant structures, particularly for determining the size of spillways, outlet 

works, and the effective crest of the dam.  

 

(19) Detention dam--A dam that has an impoundment that is normally 

dry and has an ungated outlet structure that is designed to completely drain the water 

impounded during a flood within five days.  

 

(20) Drawdown--The change in surface elevation of a reservoir due to a 

withdrawal of water from the reservoir.  

 

(21) Effective crest of the dam--The elevation of the lowest point on the 

crest (top) of the dam, excluding spillways.  

 

(22) Emergency action plan--A written document prepared by the owner 

or the owner's professional engineer describing a detailed plan to prevent or lessen the 

effects of a failure of the dam or appurtenant structures.  

 

(23) Emergency repairs--Any repairs, considered to be temporary in 

nature, necessary to preserve the integrity of the dam and prevent a possible failure of 

the dam.  
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(24) Emergency spillway--An auxiliary spillway designed to pass a large, 

but infrequent, volume of flood flow, with a crest elevation higher than the principal 

spillway or normal operating level.  

 

(25) Engineering inspection--Inspection performed by a professional 

engineer, or under the supervision of a professional engineer, to evaluate the 

condition, safety, and integrity of the dam and appurtenant structures to determine if 

the dam and appurtenant structures meet applicable rules and accepted engineering 

practices, including a field inspection and review of records for design, construction, 

and performance.  

 

(26) Enlargement--Any change in, or addition to, an existing dam or 

reservoir that raises, or may raise, the normal storage capacity of the reservoir 

impounded by the dam.  

 

(27) Existing dam--Any dam under construction or completed as of the 

effective date of these rules.  

 

(28) Fetch--The straight-line distance across a reservoir subject to wind 

forces.  
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(29) Hazard classification--A measure of the potential for loss of life, 

property damage, or economic impact in the area downstream of the dam in the event 

of a failure or malfunction of the dam or appurtenant structures. The hazard 

classification does not represent the physical condition of the dam.  

 

(30) Height of dam--The difference in elevation between the natural bed 

of the watercourse or the lowest point on the downstream toe of the dam, whichever is 

lower, and the effective crest of the dam.  

 

(31) Inundation map--A map delineating the area that would be flooded 

by a particular flood event, or a dam failure.  

 

(32) Loss of life--Human fatalities that would result from a failure of the 

dam, without considering the mitigation of loss of life that could occur with evacuation 

or other emergency actions.  

 

(33) Main highways--Roads classified as an [a rural] arterial system by the 

Texas Department of Transportation, including interstate highways, United States 

highways, and state highways, listed as either interstate or principal or minor arterial.  

 

(34) Maintenance--Those tasks that are generally recurring and are 

necessary to keep the dam and appurtenant structures in a sound condition, free from 
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defect or damage that could hinder the dam's functions as designed, including 

adjacent areas that also could affect the function and operation of the dam.  

 

(35) Maintenance inspection--Visual inspection of the dam and 

appurtenant structures by the owner or owner's representative to detect apparent 

signs of deterioration, other deficiencies, or any other areas of concern.  

 

(36) Maximum storage capacity--The volume, in acre-feet, of the 

impoundment created by the dam at the effective crest of the dam. For purposes of 

calculating maximum storage capacity for the Inventory of Dams as described in 

§299.7 of this title (relating to Inventory of Dams), only water that can be stored above 

natural ground level (not in excavations in the reservoir) or that could be released by a 

failure of the dam is considered in assessing the storage volume. The maximum 

storage capacity may decrease over time due to sedimentation or increase if the 

reservoir is dredged.  

 

(37) Minimum freeboard--The difference in elevation between the 

effective crest of the dam and the maximum water surface elevation resulting from 

routing the design flood appropriate for the dam.  

 

(38) Minor highways--Roads not classified as a main or secondary 

highway as defined in this subsection [rural collector road or rural local road by the 
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Texas Department of Transportation], including county roads and Farm-to-Market 

roads not used to provide service to schools.  

 

(39) Modification--Any structural alteration of a dam, the spillways, the 

outlet works, or other appurtenant structures that could influence or affect the 

integrity, safety, and operation of the dam.  

 

(40) Normal storage capacity--The volume, in acre-feet, of the 

impoundment created by the dam at the lowest uncontrolled spillway crest elevation, 

or at the maximum elevation of the reservoir at the normal (non-flooding) operating 

level.  

 

(41) NAD83 conus datum--The North American Datum of 1983 is a 

reference system used to obtain the spherical coordinates of a point on the earth's 

surface. The standard North American Datum of 1983, or any future updates, must be 

used for all latitude and longitude measurements.  

 

(42) NAVD88 datum--The North American Vertical Datum of 1988 is a 

reference system used to obtain vertical measurements on the earth's surface. The 

North American Vertical Datum of 1988 must be used for all vertical measurements 

recorded with a global positioning system receiver.  
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(43) Outlet--A conduit or pipe controlled by a gate or valve, or a siphon, 

that is used to release impounded water from the reservoir.  

 

(44) Owner--Any person who can be one or more of the following:  

 

(A) holds legal possession or ownership of an interest in a dam;  

 

(B) is the fee simple owner of the surface estate of the tract of land 

on which the dam is located if actual ownership of the dam is uncertain, unknown, or 

in dispute unless the person can demonstrate by appropriate documentation, including 

a deed reservation, invoice, bill of sale, or by other legally acceptable means that the 

dam is owned by another person or persons;  

 

(C) is a sponsoring local organization that has an agreement with 

the Natural Resources Conservation Service for a dam constructed under the 

authorization of the Flood Control Act of 1944 (as amended), Public Law 78-534, the 

Watershed Protection and Flood Prevention Act, 1954 (as amended), Public Law 83-566, 

the pilot watershed program under the Flood Prevention of the Department of 

Agriculture Appropriation Act of 1954, Public Law 156-67, or Subtitle H of Title XV of 

the Agriculture and Flood Act of 1981, the Resource Conservation and Development 

Program; or  
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(D) has a lease, easement, or right-of-way to construct, operate, or 

maintain a dam.  

 

(45) Piping--The progressive removal of soil particles from a dam by 

percolating water, leading to development of channels or flow paths.  

 

(46) Principal spillway--Also commonly referred to as the service spillway, 

the [The] primary or initial spillway engaged during a rainfall runoff event that is 

designed to pass normal flows.  

 

(47) Probable maximum flood (PMF)--The flood magnitude that may be 

expected from the most critical combination of meteorologic and hydrologic 

conditions that are reasonably possible for a given watershed.  

 

(48) Probable maximum precipitation (PMP)--The theoretically greatest 

depth of precipitation for a given duration that is physically possible over a given size 

storm area at a particular geographical location at a certain time of the year.  

 

(49) Professional engineer--An individual licensed by the Texas Board of 

Professional Engineers to engage in the practice of engineering in the state of Texas, 

with experience in the investigation, design, construction, repair, and maintenance of 

dams.  
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(50) Proposed dam--Any dam not yet under construction.  

 

(51) Pumped storage dam--A rectangular or circular embankment used to 

store water pumped from another source.  

 

(52) Reconstruction--Removal and replacement of an existing dam or 

appurtenant structures.  

 

(53) Rehabilitation--The completion of all work necessary to extend the 

service life of a dam and meet the safety and performance standards of this chapter.  

 

(54) Removal--The complete elimination of a dam, the appurtenant 

structures, and the reservoir to its natural channel by removing enough of the dam to 

the extent that no water can be either permanently impounded, nor temporarily 

detained, by the dam (no significant differential between the upstream and 

downstream water surface elevations) during normal conditions, as well as during the 

design flood of the dam [or reservoir and the approximate original topography of the 

dam and reservoir area is restored].  

 

(55) Repairs--Any work done on a dam that may affect the integrity, 

safety, and operation of the dam, including, but not limited to:  
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(A) excavation into the embankment fill or foundation of a dam; or  

 

(B) removal or replacement of major structural components of a 

dam or appurtenant structures.  

 

(56) Reservoir--A body of water impounded by a dam.  

 

(57) Safe manner--Operating and maintaining a dam in sound condition, 

free from defect or damage that could hinder the dam's functions as designed.  

 

(58) Seal--To affix a professional engineer's seal to each sheet of 

construction plans or to an engineering report or required document.  

 

(59) Secondary highways--Roads classified as a [rural] major or minor 

collector road by the Texas Department of Transportation, including Farm-to-Market 

roads used to provide service to schools.  

 

(60) Secure location--A building that is locked and accessible to the owner 

and owner's representative.  
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(61) Spillway--An appurtenant structure that conducts outflow from a 

reservoir.  

 

(62) Sponsoring local organization--any political subdivision of the state, 

or other entity, with the authority to carry out, maintain, or operate work of 

improvement installed with the assistance of the federal government.  

 

(63) Stability analysis--The analytical procedure for determining the most 

critical factor of safety for a slope.  

 

(64) Substantially complete--A dam under construction that is complete 

except for minor correction of items identified in the final construction inspection and 

that can be operated in a safe manner to the dam's full functional capability. 

 

§299.7. Inventory of Dams.  

 

(a) The executive director shall maintain an inventory of dams that includes 

information on:  

 

(1) ownership;  

 

(2) physical dimensions of the dam;  
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(3) hazard classification;  

 

(4) normal and maximum storage capacity;  

 

(5) hydraulic data [use of reservoir, including the water rights permit, if 

applicable];  

 

(6) inspection date;  

 

(7) location; [and]  

 

(8) condition of the dam; [.] 

 

(9) emergency action plan status; and 

 

(10) design dates. 

 

(b) Inventory of dams operated by river authorities.   
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(1) This section applies only to a river authority described by Section 

325.025(b), Government Code. 

 

 (2) Each river authority shall provide to the executive director information 

regarding the operation and maintenance of dams under the control of that river 

authority. The following information is to be provided for each dam: 

 

(A) the location of the dam; 

 

(B) under whose jurisdiction the dam operates; 

 

(C) a required maintenance schedule for the dam; 

 

(D) costs of the operation and maintenance of the dam; and 

 

(E) the method of finance for the operation and maintenance costs 

of the dam. 

 

 (3) A river authority shall submit the information required by paragraph 

(2) of this subsection to the executive director each year and in the event of a significant 

change in the information. 
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 (4) Subject to federal and state confidentiality laws, the executive director 

shall create and maintain an Internet website that contains the information collected 

under this section. 

 



Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: May 15, 2022 
For further information, please call: (512) 936-1200 

♦ ♦ ♦ 

SUBCHAPTER F. ADDRESS DISCLOSURE 
EXCEPTIONS 
1 TAC §64.50 

STATUTORY AUTHORITY. New chapter 64, Subchapter F is 
proposed pursuant to the Texas Code of Criminal Procedure ar
ticle 58.052. Article 58.052 directs the Attorney General to adopt 
rules to administer an address confidentiality program to assist 
a victim of family violence, sexual assault or abuse, stalking, or 
trafficking of persons in maintaining a confidential address. 

CROSS-REFERENCE TO STATUTE. No other regulations or 
statutes are affected by this proposed change. 

§64.50. Exceptions. 
(a) Pursuant to Texas Code of Criminal Procedure Article 

58.061, the OAG will disclose a participant's true residential, business, 
or school address if requested by: 

(1) a law enforcement agency; 

(2) the Department of Family and Protective Services for 
the purpose of conducting a child protective services investigation un
der Texas Family Code Chapter 261; or 

(3) the Department of State Health Services or a local 
health authority for the purpose of making a notification of a commu
nicable disease described under Texas Code of Criminal Procedure 
Article 21.31, Texas Family Code §54.033, or Texas Health and Safety 
Code §81.051. 

(b) Pursuant to Texas Code of Criminal Procedure Article 
58.104, the OAG will disclose a participant's true residential, business, 
or school address ifrequired by a court order. 

( c) A request for disclosure of a participant's true residential, 
business, or school address from an agency pursuant to this section 
must be submitted to the Address Confidentiality Program via mail, 
fax, or email, along with any supporting documentation, such as the 
following information: 

(1) the name of the agency requesting the disclosure and 
the statutory exception upon which the agency bases its request; 

(2) the name and title of the individual authorized to make 
the request on behalf of the agency; 

(3) a signed statement by the agency representative affirm
ing that the information submitted is correct; and 

(4) an original certified copy of the court order, if applica
ble. 

( d) The OAG may require additional information as deemed 
necessary. 

The agency certifies that legal counsel has reviewed the pro
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2022. 

TRD-202201158 
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Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: May 15, 2022 
For further information, please call: (512) 936-1200 

♦ ♦ ♦ 

SUBCHAPTER G. ADMINISTRATIVE 
REMEDIES 
1 TAC §64.60 

STATUTORY AUTHORITY. New chapter 64, Subchapter G is 
proposed pursuant to the Texas Code of Criminal Procedure ar
ticle 58.052. Article 58.052 directs the Attorney General to adopt 
rules to administer an address confidentiality program to assist 
a victim of family violence, sexual assault or abuse, stalking, or 
trafficking of persons in maintaining a confidential address. 

CROSS-REFERENCE TO STATUTE. No other regulations or 
statutes are affected by this proposed change. 

§64.60. Request for Reconsideration. 

(a) An ACP applicant or participant has 30 days from the date 
of the OAG's denial or cancellation to seek reconsideration. The OAG 
may require additional information as deemed necessary. If the appli
cant or participant fails to seek reconsideration within the 30-day time 
period, the decision of the OAG becomes final. 

(b) The OAG will issue a written determination on the request 
for reconsideration based on the evidence submitted. 

(c) The OAG's determination on the request for reconsidera
tion is final. 

( d) If an application for the ACP is denied or participation in 
the ACP is cancelled, the applicant or participant may reapply in the 
event of a new qualifying incident. 

The agency certifies that legal counsel has reviewed the pro
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 4, 2022. 

TRD-202201159 
Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Earliest possible date of adoption: May 15, 2022 
For further information, please call: (512) 936-1200 

♦ ♦ ♦ 

TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 299. DAMS AND RESERVOIRS 
SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §§299.1, 299.2, 299. 7 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes amendments to §§299.1, 
299.2, and 299.7. 

CeMena
Line

CeMena
Line



Background and Summary of the Factual Basis for the Proposed 
Rules 

The purpose of this rulemaking is to amend existing rules to add 
the language of Senate Bill (SB) 600, 87th Texas Legislature 
(2021 ), Author: Perry, requiring river authorities to submit infor
mation on their dams. There are eight river authorities that meet 
the requirements of SB 600, and there are 79 dams owned by 
these river authorities. 

Language requiring dam exemptions from House Bill (HB) 2694, 
82nd Texas Legislature (2011), Author: Smith, and HB 677, 83rd 
Texas Legislature (2013), Author: Geren, has been added. The 
recent audit report findings on the Dam Safety Program by Texas 
State Auditor's Office, issued July 2020, recommended that the 
language of these two bills be included in the rules. 

Revisions will also be made to clarify language in the rules. 

Section by Section Discussion 

Subchapter A: General Provisions 

The commission proposes to amend §299.1 (Applicability) by 
clarifying language to better define a dam. There has been con
fusion on what constitutes a dam. 

The commission proposes to amend the figure located in 
§299.1 (a)(2) to clarify the applicability of the rules to a dam. 

The commission proposes to add §299.1 (c)(6) to include lan
guage from HB 677 for exemption of dams if the dam meets all 
five of the criteria listed in the proposed rule: (1) is located on pri
vate property; (2) at maximum capacity impounds less than 500 
acre-feet; (3) has a hazard classification of low or significant; (4) 
is located in a county with a population of less than 350,000; and 
(5) is not located inside the corporate limits of a municipality. 

The commission proposes to revise the language for the 
definitions of main highways (§299.2(33)), minor highways 
(§299.2(38)), and secondary highways (§299.2(59)) to better 
define each for use in hazard classifications. 

The commission proposes to revise the definition of "removal" in 
§299.2(54) to clarify and be consistent with the definition in the 
Dam Removal Guidelines for Dams in Texas. 

The commission proposes to revise the language for the Inven
tory of Dams in §299.7 to better define what is in the inventory 
and to remove language for items that are not included. 

The commission proposes to add §299.7(b)(1) and (2), after re
formatting, and add "a" to §299.7, to include language from SB 
600 that each river authority, designated in Section 325.025(b), 
Government Code, shall provide to the executive director infor
mation regarding the operation and maintenance of dams under 
the control of that river authority. The following information is 
to be provided for each dam: (1) location of the dam; (2) under 
whose jurisdiction the dam operates; (3) required maintenance 
schedule for the dam; (4) costs of the operation and maintenance 
of the dam; and (5) method of finance for operations and main
tenance costs of the dam. 

The commission proposes to add §299.7(b)(3) to require the 
river authorities to submit the information annually. 

The commission proposes to add §299.7(b)(4) to require the 
TCEQ to create and maintain an internet website to contain the 
information, subject to federal and state confidentiality laws. 

Fiscal Note: Costs to State and Local Government 

Jene Bearse, Analyst in the Budget and Planning Division, has 
determined that for the first five-year period the proposed rules 
are in effect, no significant fiscal implications are anticipated for 
the agency or for other units of state or local government as a 
result of administration or enforcement of the proposed rule. 

Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rules are in effect, the public benefit anticipated 
will be compliance with state law and improved public access 
to information about certain dams under the control of river au
thorities. The proposed rulemaking is not anticipated to result in 
fiscal implications for businesses or individuals. 

Local Employment Impact Statement 

The commission reviewed this proposed rulemaking and deter
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rules are in effect. 

Rural Communities Impact Assessment 

The commission reviewed this proposed rulemaking and deter
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rules are in effect. The amendments would apply 
statewide and have the same effect in rural communities as in 
urban communities. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro
businesses due to the implementation or administration of the 
proposed rules for the first five-year period the proposed rules 
are in effect. 

Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rules do not adversely affect 
a small or micro-business in a material way for the first five years 
the proposed rules are in effect. 

Government Growth Impact Statement 

The commission prepared a Government Growth Impact State
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does 
not require the creation of new employee positions, eliminate 
current employee positions, or require an increase or decrease 
in fees paid to the agency. The proposed rulemaking does alter 
an existing regulation requiring additional information about cer
tain dams under the control of river authorities. In compliance 
with state law, the regulations decrease the number of individu
als subject to its authority by exempting certain dams from its ap
plicability. During the first five years, the proposed rules should 
not impact positively or negatively the state's economy. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225. Texas Government 
Code, §2001.0225 applies to a "Major environmental rule" which 
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is defined in Texas Government Code, §2001.0225(9)(3) as a 
rule with a specific intent "to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state." 

First, the proposed rulemaking does not meet the statutory defi
nition of a "Major environmental rule" because its specific intent 
is not to protect the environment or reduce risks to human health 
from environmental exposure. The purpose of this rulemaking is 
to amend existing rules to add the language of Senate Bill (SB) 
600, Perry, 87th Texas Legislature (2021 ), requiring river author
ities to submit information on their dams. There are eight river 
authorities that meet the requirements of SB 600, and there are 
79 dams owned by these river authorities. 

Second, the proposed rulemaking does not meet the statutory 
definition of a "Major environmental rule" because the proposed 
rules would not adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the en
vironment, or the public health and safety of the state or a sector 
of the state. It is not anticipated that the cost of complying with 
the proposed rules will be significant with respect to the economy 
as a whole or with respect to a sector of the economy; therefore, 
the proposed amendments will not adversely affect in a material 
way the economy, a sector of the economy, competition, or jobs. 

Finally, the proposed rulemaking does not meet any of the four 
applicability requirements for a "Major environmental rule" listed 
in Texas Government Code, §2001.0225(a). Texas Government 
Code, §2001.0225 only applies to a major environmental rule, 
the result of which is to: "1) exceed a standard set by federal law, 
unless the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the gen
eral powers of the agency instead of under a specific state law. 
This proposed rulemaking does not meet any of the four pre
ceding applicability requirements because this rulemaking: 1) 
does not exceed any standard set by federal law for the regula
tion of dams ; 2) does not exceed any express requirements of 
state law related to the regulation of dams; 3) does not exceed 
a requirement of a delegation agreement or contract between 
the state and an agency or representative of the federal govern
ment to implement a state and federal program; and 4) is not pro
posed solely under the general powers of the agency. Since this 
proposed rulemaking does not meet the statutory definition of a 
"Major environmental rule" nor does it meet any of the four appli
cability requirements for a "Major environmental rule," this rule
making is not subject to Texas Government Code, §2001.0225. 

The commission invites public comment regarding the Draft Reg
ulatory Impact Analysis Determination during the public com
ment period. Written comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 

Takings Impact Assessment 

The commission evaluated this rulemaking and performed an 
analysis of whether the proposed rules would constitute a taking. 
Texas Government Code, §2007.002(5), defines a taking as ei
ther: 1) a governmental action that affects private real property, 
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in whole or in part or temporarily or permanently, in a manner that 
requires the governmental entity to compensate the private real 
property owner as provided by the Fifth and Fourteenth Amend
ments to the United States Constitution or Sections 17 or 19, 
Article I, Texas Constitution; or 2) a governmental action that af
fects an owner's private real property that is the subject of the 
governmental action, in whole or in part or temporarily or per
manently, in a manner that restricts or limits the owner's right 
to the property that would otherwise exist in the absence of the 
governmental action; and is the producing cause of a reduction 
of at least 25% in the market value of the affected private real 
property, determined by comparing the market value of the prop
erty as if the governmental action is not in effect and the market 
value of the property determined as if the governmental action 
is in effect. The commission determined that these proposed 
rules would not constitute a taking as that term is defined under 
Texas Government Code, §2007.002(5). Specifically, the pro
posed rules would not affect any landowner's rights in private real 
property, and there are no burdens that would be imposed on pri
vate real property by the proposed rules; the proposed rules are 
solely procedural and do not impact real property. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rules and found that 
they are neither identified in Coastal Coordination Act implemen
tation rules, 31 TAC §505.11 (b)(2) or (4 ), nor would they affect 
any action/authorization identified in Coastal Coordination Act 
implementation rules, 31 TAC §505.11 (a)(6). Therefore, the pro
posed rules are not subject to the Texas Coastal Management 
Program. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a hybrid in-person and virtual public 
hearing on this proposal on May 17, 2022, at 10:00 a.m. in Build
ing E, Room 201 S, at the commission's central office located at 
12100 Park 35 Circle. The hearing is structured for the receipt of 
oral or written comments by interested persons. Individuals may 
present oral statements when called upon in order of registra
tion. Open discussion will not be permitted during the hearing; 
however, staff will be available to discuss the proposal 30 min
utes prior to the hearing. 

Registration 

Individuals who plan to attend the hearing and want to provide 
oral comments and/or want their attendance on record must reg
ister by Friday, May 13, 2022. To register for the hearing, please 
email Rules@tceq.texas.gov and provide the following informa
tion: your name, your affiliation, your email address, your phone 
number, and whether or not you plan to provide oral comments 
during the hearing. Instructions for participating in the hearing 
will be sent on May 16, 2022, to those who register for the hear
ing. 

For the public who do not wish to provide oral comments but 
would like to view the hearing may do so at no cost at: 

https:llteams.microsoft.comlllmeetup-join/19%3ameet-
ing_ OTY4NTYwNjktYTM2NC00OGVmLWEwN
DUtZWE3NDg2NTk4NDhh%40thread. v2/0?con-
text=% 7b%22Tid%22%3a%22871 a83a4-a 1 ce-4b 7a-8156-
3bcd93a08fba%22%2c%22Oid%22%3a%22e 7 4a40ea-69d4-



469d-a8ef-06f2c9ac2a80%22%2c%22/sBroadcastMeet
ing%22%3atrue% ld&btype=a&role=a 

Persons who have special communication or other accommo
dation needs who are planning to register to provide formal 
oral comments and/or attend the hearing should contact Sandy 
Wong, Office of Legal Services at (512) 239-1802 or 1-800-RE
LAYTX (TDD). Requests should be made as far in advance as 
possible. 

Submittal of Comments 

Written comments may be submitted to Cecilia Mena, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to fax4808@tceq.texas.gov. Electronic comments may be sub
mitted at: https:llwww6.tceq.texas.govlruleslecommentsl. File 
size restrictions may apply to comments being submitted via 
the eComments system. All comments should reference Rule 
Project Number 2021-027-299-CE. The comment period closes 
on May 17, 2022. Please choose one of the methods provided 
to submit your written comments. 

Copies of the proposed rulemaking can be obtained from the 
commission's website at https://www.tceq.texas.gov/rules/pro
pose_adopt.html. For further information, please contact Warren 
Samuelson, Critical Infrastructure Division, (512) 239-5195. 

Statutory Authority 

These amendments are proposed under the authority granted 
to the commission in Texas Water Code (TWC), §5.012, which 
provides that the commission is the agency responsible for 
implementing the constitution and laws of the state relating to 
conservation of natural resources and protection of the envi
ronment; §5.013, which establishes the commission's authority 
over various statutory programs, such as dam safety; §5.103 
and §5.105, which establish the commission's general authority 
to adopt rules; and §12.052, which establishes the commis
sion's authority to promulgate rules for the safe construction, 
maintenance, repair, and removal of dams located in this state. 

These proposed amendments implement Senate Bill 600, 87th 
Texas Legislature (2021 ), Author: Perry; House Bill (HB) 2694, 
82nd Texas Legislature (2011 ), Author: Smith; and HB 677, 83rd 
Texas Legislature (2013), Author: Geren. 

§299.1. Applicability. 
(a) This chapter applies to design, review, and approval of 

construction plans and specifications; and construction, operation and 
maintenance, inspection, repair, removal, emergency management, site 
security, and enforcement of dams that: 

(1) have a height greater than or equal to 25 feet and a maxi
mum storage capacity greater than or equal to 15 acre-feet, as described 
in paragraph (2) of this subsection; 

(2) have a height greater than six feet and a maximum stor
age capacity greater than or equal to 50 acre-feet; 
Figure: 30 TAC §299.l(a)(2) 
[~ ~ '.fAG §299.l(a.)(2)] 

(3) are a high- or significant-hazard dam as defined in 
§299.14 of this title (relating to Hazard Classification Criteria), ifover 
6 feet high, regardless of [height ef] maximum storage capacity; or 

(4) are used as a pumped storage or terminal storage facil
ity. 

(b) This chapter provides the requirements for dams, but does 
not relieve the owner from meeting the requirements in Texas Water 

Code (TWC), Chapter 11, and Chapters 213, 295, and 297 of this ti
tle (relating to Edwards Aquifer; Water Rights, Procedural; and Wa
ter Rights, Substantive; respectively). All applicable requirements in 
those chapters will still apply. 

(c) This chapter does not apply to: 

(1) dams designed by, constructed under the supervision 
of, and owned and maintained by federal agencies such as the Corps 
of Engineers, International Boundary and Water Commission, and the 
Bureau of Reclamation; 

(2) embankments constructed for roads, highways, and 
railroads, including low-water crossings, that may temporarily im
pound floodwater, unless designed to also function as a detention dam; 

(3) dikes or levees designed to prevent inundation by flood
water; 

(4) off-channel impoundments authorized by the commis
sion under TWC, Chapter 26; [il:ftd] 

(5) above-ground water storage tanks (steel, concrete, or 
plastic); and 

(6) exempt dams authorized under TWC, Chapter 12. A 
dam is exempt from this chapter if it meets all of the following: 

(A) is located on private property; 

(B) has a maximum capacity ofless than 500 acre-feet, 
the capacity at the top of the dam as defined in 30 TAC §299.2(36); 

(C) has a hazard classification of low or significant as 
defined in 30 TAC §299.14; 

(D) is located in a county with a population ofless than 
350,000 based on the most current U.S. Census numbers; and 

(E) is not located inside the corporate limits of a munic
ipality, as based on the most current municipal information. 

( d) All dams must meet the requirements in this chapter, in
cluding dams that do not require a water right permit, other dams that 
are exempt from the requirements in Subchapter C of this chapter (re
lating to Construction Requirements), and dams that are granted an ex
ception as defined in §299.5 of this title (relating to Exception). 

§299.2. Definitions. 

The following words and terms in this section are in addition to the 
definitions in §3.2 of this title (relating to Definitions). The words and 
terms in this section, when used in this chapter, have the following 
meanings. 

( 1) Abandon--The owner no longer maintaining a dam for 
a period of ten years, or refusing to maintain the dam. 

(2) Accepted engineering practices--The application of de
sign and analysis methods that are commonly used by professional en
gineers in their field of expertise and are well documented in published 
design manuals, codes of practice, text books, and engineering jour
nals. 

(3) Alteration--Any change to a dam or appurtenant struc
tures that affects the integrity, safety, and operation of the dam, includ
ing, but not limited to: 

(A) changing the height ofa dam; 

(B) increasing the normal pool or principal spillway el
evation, or changing the hydraulic capability of the principal spillway; 
or 
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(C) changing the original elevation, physical dimen
sions, or hydraulic capability of an emergency spillway. 

(4) Appurtenant structures--The outlet works and controls, 
spillways and controls, gates, valves, siphons, access structures, 
bridges, berms, drains, hydroelectric facilities, instrumentation, and 
other structures related to the operation of a dam. 

(5) Breach--An excavation or opening, either controlled or 
a result of a failure of the dam, through a dam or spillway that is ca
pable of completely draining the reservoir down to the approximate 
original topography so the dam will no longer impound water, or par
tially draining the reservoir to lower impounding capacity. 

( 6) Breach analysis--The analysis of potential dam failure 
scenarios, including overtopping and piping (magnitude, duration, 
and location), using accepted engineering practices, to evaluate down
stream hazard potential or to develop inundation maps. 

(7) Breach inundation area--An area that would be flooded 
as a result of a dam failure. 

(8) Closure of dam--The commencement of placing mate
rial within the closure section of the dam. 

(9) Closure section--The section of the dam left open dur
ing construction of a proposed dam in order to pass floodwaters through 
the dam without endangering the dam. 

(10) Commence construction--An actual, visible activity 
beyond planning or land acquisition that initiates the beginning of the 
construction of a dam in the manner specified in the approved con
struction plans and specifications for that dam. The action must be per
formed in good faith with the intent to continue with the construction 
through completion. 

(11) Conceptual design--A design that presents a location 
and proposed plan of the dam and appurtenant structures and elevations 
of all pertinent features of the dam. 

(12) Construction--Building a proposed dam and appur
tenant structures capable of storing water. 

(13) Construction change order--A document recom
mended by the owner's professional engineer and signed by the 
owner's contractor and the owner that authorizes a significant addition, 
deletion, or revision of the approved construction plans and specifica
tions that has a material impact on the safety and integrity of the dam. 

(14) Dam--Any barrier or barriers, with any appurtenant 
structures, constructed for the purpose of either permanently or tem
porarily impounding water. 

(15) Dam failure--breach and uncontrolled release of the 
reservoir. 

(16) Deficient dam--A dam that fails to meet the require
ments of this chapter and poses a significant threat to human life or 
property. 

(17) Deliberate impoundment--The intentional impound
ment of water in the reservoir, including: 

(A) closing the lowest planned outlet or spillway; 

(B) blocking the diversion works that are used during 
construction to divert water around the construction area; and 

(C) beginning the closure of the dam. 

(18) Design flood--The flood used in the design and evalu
ation of a dam and appurtenant structures, particularly for determining 
the size of spillways, outlet works, and the effective crest of the dam. 
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(19) Detention dam--A dam that has an impoundment that 
is normally dry and has an ungated outlet structure that is designed to 
completely drain the water impounded during a flood within five days. 

(20) Drawdown--The change in surface elevation of a 
reservoir due to a withdrawal of water from the reservoir. 

(21) Effective crest of the dam--The elevation of the lowest 
point on the crest (top) of the dam, excluding spillways. 

(22) Emergency action plan--A written document prepared 
by the owner or the owner's professional engineer describing a detailed 
plan to prevent or lessen the effects of a failure of the dam or appur
tenant structures. 

(23) Emergency repairs--Any repairs, considered to be 
temporary in nature, necessary to preserve the integrity of the dam and 
prevent a possible failure of the dam. 

(24) Emergency spillway--An auxiliary spillway designed 
to pass a large, but infrequent, volume of flood flow, with a crest ele
vation higher than the principal spillway or normal operating level. 

(25) Engineering inspection--Inspection performed by 
a professional engineer, or under the supervision of a professional 
engineer, to evaluate the condition, safety, and integrity of the dam 
and appurtenant structures to determine if the dam and appurtenant 
structures meet applicable rules and accepted engineering practices, 
including a field inspection and review ofrecords for design, construc
tion, and performance. 

(26) Enlargement--Any change in, or addition to, an exist
ing dam or reservoir that raises, or may raise, the normal storage ca
pacity of the reservoir impounded by the dam. 

(27) Existing dam--Any dam under construction or com
pleted as of the effective date of these rules. 

(28) Fetch--The straight-line distance across a reservoir 
subject to wind forces. 

(29) Hazard classification--A measure of the potential for 
loss of life, property damage, or economic impact in the area down
stream of the dam in the event of a failure or malfunction of the dam 
or appurtenant structures. The hazard classification does not represent 
the physical condition of the dam. 

(30) Height of dam--The difference in elevation between 
the natural bed of the watercourse or the lowest point on the down
stream toe of the dam, whichever is lower, and the effective crest of 
the dam. 

(31) Inundation map--A map delineating the area that 
would be flooded by a particular flood event, or a dam failure. 

(32) Loss of life--Human fatalities that would result from 
a failure of the dam, without considering the mitigation of loss of life 
that could occur with evacuation or other emergency actions. 

(33) Main highways--Roads classified as an [a mml] arte
rial system by the Texas Department of Transportation, including in
terstate highways, United States highways, and state highways, listed 
as either interstate or principal or minor arterial. 

(34) Maintenance--Those tasks that are generally recurring 
and are necessary to keep the dam and appurtenant structures in a sound 
condition, free from defect or damage that could hinder the dam's func
tions as designed, including adjacent areas that also could affect the 
function and operation of the dam. 

(35) Maintenance inspection--Visual inspection of the dam 
and appurtenant structures by the owner or owner's representative to 



detect apparent signs of deterioration, other deficiencies, or any other 
areas of concern. 

(36) Maximum storage capacity--The volume, in acre-feet, 
of the impoundment created by the dam at the effective crest of the dam. 
For purposes of calculating maximum storage capacity for the Inven
tory of Dams as described in §299.7 of this title (relating to Inventory 
of Dams), only water that can be stored above natural ground level (not 
in excavations in the reservoir) or that could be released by a failure of 
the dam is considered in assessing the storage volume. The maximum 
storage capacity may decrease over time due to sedimentation or in
crease if the reservoir is dredged. 

(3 7) Minimum freeboard--The difference in elevation be
tween the effective crest of the dam and the maximum water surface 
elevation resulting from routing the design flood appropriate for the 
dam. 

(38) Minor highways--Roads not classified as a main or 
secondary highway as defined in this subsection [ flH'!l-1 eelleeter f0ad 0f 

RHal leeal read by the ~ DepartmeBt ef TffiflspeffatieB ], including 
county roads and Farm-to-Market roads not used to provide service to 
schools. 

(39) Modification--Any structural alteration of a dam, the 
spillways, the outlet works, or other appurtenant structures that could 
influence or affect the integrity, safety, and operation of the dam. 

( 40) Normal storage capacity--The volume, in acre-feet, of 
the impoundment created by the dam at the lowest uncontrolled spill
way crest elevation, or at the maximum elevation of the reservoir at the 
normal (non-flooding) operating level. 

( 41) NAD83 conus datum--The North American Datum of 
1983 is a reference system used to obtain the spherical coordinates of 
a point on the earth's surface. The standard North American Datum of 
1983, or any future updates, must be used for all latitude and longitude 
measurements. 

(42) NAVD88 datum--The North American Vertical Da
tum of 1988 is a reference system used to obtain vertical measurements 
on the earth's surface. The North American Vertical Datum of 1988 
must be used for all vertical measurements recorded with a global po
sitioning system receiver. 

(43) Outlet--A conduit or pipe controlled by a gate or valve, 
or a siphon, that is used to release impounded water from the reservoir. 

(44) Owner--Any person who can be one or more of the 
following: 

(A) holds legal possession or ownership of an interest 
in a dam; 

(B) is the fee simple owner of the surface estate of the 
tract ofland on which the dam is located ifactual ownership of the dam 
is uncertain, unknown, or in dispute unless the person can demonstrate 
by appropriate documentation, including a deed reservation, invoice, 
bill of sale, or by other legally acceptable means that the dam is owned 
by another person or persons; 

(C) is a sponsoring local organization that has an agree
ment with the Natural Resources Conservation Service for a dam con
structed under the authorization of the Flood Control Act of 1944 (as 
amended), Public Law 78-534, the Watershed Protection and Flood 
Prevention Act, 1954 (as amended), Public Law 83-566, the pilot wa
tershed program under the Flood Prevention of the Department of Agri
culture Appropriation Act of 1954, Public Law 156-67, or Subtitle H 
of Title XV of the Agriculture and Flood Act of 1981, the Resource 
Conservation and Development Program; or 

(D) has a lease, easement, or right-of-way to construct, 
operate, or maintain a dam. 

( 45) Piping--The progressive removal of soil particles from 
a dam by percolating water, leading to development of channels or flow 
paths. 

(46) Principal spillway--Also commonly referred to as the 
service spillway, the [-The] primary or initial spillway engaged during 
a rainfall runoff event that is designed to pass normal flows. 

(47) Probable maximum flood (PMF)--The flood magni
tude that may be expected from the most critical combination of me
teorologic and hydrologic conditions that are reasonably possible for a 
given watershed. 

( 48) Probable maximum precipitation (PMP)--The theoret
ically greatest depth of precipitation for a given duration that is physi
cally possible over a given size storm area at a particular geographical 
location at a certain time of the year. 

(49) Professional engineer--An individual licensed by the 
Texas Board of Professional Engineers to engage in the practice of en
gineering in the state of Texas, with experience in the investigation, 
design, construction, repair, and maintenance of dams. 

(50) Proposed dam--Any dam not yet under construction. 

(51) Pumped storage dam--A rectangular or circular em
bankment used to store water pumped from another source. 

(52) Reconstruction--Removal and replacement of an ex
isting dam or appurtenant structures. 

(53) Rehabilitation--The completion of all work necessary 
to extend the service life of a dam and meet the safety and performance 
standards of this chapter. 

(54) Removal--The complete elimination of a dam, the ap
purtenant structures, and the reservoir to its natural channel by remov
ing enough of the dam to the extent that no water can be either perma
nently impounded, nor temporarily detained, by the dam (no significant 
differential between the upstream and downstream water surface ele
vations) during normal conditions, as well as during the design flood of 
the dam [ er reserveir aw the aflf)f0rimate erigiBal tepegraphy ef the 
dam aw reserveir area is restered]. 

(55) Repairs--Any work done on a dam that may affect the 
integrity, safety, and operation of the dam, including, but not limited 
to: 

(A) excavation into the embankment fill or foundation 
ofa dam; or 

(B) removal or replacement of major structural compo
nents of a dam or appurtenant structures. 

(56) Reservoir--A body of water impounded by a dam. 

(57) Safe manner--Operating and maintaining a dam in 
sound condition, free from defect or damage that could hinder the 
dam's functions as designed. 

(58) Seal--To affix a professional engineer's seal to each 
sheet of construction plans or to an engineering report or required doc
ument. 

( 59) Secondary highways--Roads classified as a [ F!Hal] ma
jor or minor collector road by the Texas Department of Transportation, 
including Farm-to-Market roads used to provide service to schools. 

(60) Secure location--A building that is locked and acces
sible to the owner and owner's representative. 
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(61) Spillway--An appurtenant structure that conducts out
flow from a reservoir. 

(62) Sponsoring local organization--any political subdivi
sion of the state, or other entity, with the authority to carry out, main
tain, or operate work of improvement installed with the assistance of 
the federal government. 

(63) Stability analysis--The analytical procedure for deter
mining the most critical factor of safety for a slope. 

(64) Substantially complete--A dam under construction 
that is complete except for minor correction of items identified in the 
final construction inspection and that can be operated in a safe manner 
to the dam's full functional capability. 

§299. 7. Inventory of Dams. 

(!!l The executive director shall maintain an inventory of dams 
that includes information on: 

(1) ownership; 

(2) physical dimensions of the dam; 

(3) hazard classification; 

(4) normal and maximum storage capacity; 

(5) hydraulic data [ase ef reservoir, inelooing the watef 
rights pel'fflit, if liflfllieaele]; 

(6) inspection date; 

(7) location; [ and] 

(8) condition of the dam;_[.] 

(9) emergency action plan status; and 

(10) design dates. 

(b) Inventory of dams operated by river authorities. 

(1) This section applies only to a river authority described 
by Section 325.025(b), Government Code. 

(2) Each river authority shall provide to the executive di
rector information regarding the operation and maintenance of dams 
under the control of that river authority. The following information is 
to be provided for each dam: 

(A) the location of the dam; 

(B) under whose jurisdiction the dam operates; 

(C) a required maintenance schedule for the dam; 

(D) costs of the operation and maintenance of the dam; 
and 

(E) the method of finance for the operation and mainte
nance costs of the dam. 

(3) A river authority shall submit the information required 
by paragraph (2) of this subsection to the executive director each year 
and in the event of a significant change in the information. 

(4) Subjectto federal and state confidentiality laws, the ex
ecutive director shall create and maintain an Internet website that con
tains the information collected under this section. 

The agency certifies that legal counsel has reviewed the pro
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on April 1, 2022. 
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TRD-202201141 
Charmaine Backens 
Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: May 15, 2022 
For further information, please call: (512) 239-0600 

♦ ♦ ♦ 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER21. RIGHTOFWAY 
The Texas Department of Transportation (department) proposes 
amendments to §§21.31, 21.37, 21.38, 21.40, and 21.41, 
concerning Utility Accommodation, and the repeal of §§21.921 
- 21.930, concerning Utility Relocation Prepayment Funding 
Agreements. 

EXPLANATION OF PROPOSED AMENDMENTS AND RE
PEAL 

Senate Bill 507, Acts of the 87th Legislature, Regular Session, 
2021, requires that the Texas Transportation Commission (com
mission) adopt rules to provide for broadband providers use of 
state highway right-of-way. This bill triggered a review of the 
department's rules regarding utility accommodation within state 
right-of-way. The review resulted in this rulemaking revising 
Chapter 21, Subchapter C, Utility Accommodation, to provide 
for accommodation of broadband services and to address 
advances in technology and current construction practices 
and safety standards for all utility installations within state 
right-of-way. The proposed revisions are in the interests of 
safety, protection, use, and future development of the state 
highway system with due consideration given to the public 
service afforded by adequate and economical utility facilities. 

The review also revealed the need to repeal Chapter 21, Sub
chapter P, Utility Relocation Prepayment Funding Agreements, 
which addresses a utility relocation prepayment funding program 
under Transportation Code, §203.0922, which expired Septem
ber 1, 2013. 

Amendments make various changes throughout Chapter 21, 
Subchapter C, to correct minor wording errors and to provide 
consistency within the subchapter in the use of "shall," "may," 
and "must" by aligning the use of those words with the statutory 
construction rules set out in Government Code, §311.016. 

Amendments to §21.31, Definitions, adds definitions for ASCE 
(American Society of Civil Engineers), broadband service, com
munication line, and encasement for clarification in the accom
modation rules. The rules also amend the definitions of "public 
utility" and "utility product" to incorporate broadband service and 
repeal the definitions of "idled facility" and "ramp terminus" be
cause those terms are not used in the subchapter. 

Amendments to §21.37, Design, address the requirements of a 
utility in the design phase of any installation of a utility facility 
within state right of way. The amendments list additional fed
eral and state regulations and policies that were previously re
quired but not specified in the rule. The amendments also incor
porate certain design criteria for utility installations in and around 
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Figure: 30 TAC §299.1(a)(2) 

Figure 1.  Minimum Dam Heights 
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Texas Commission on Environmental Quality 

ORDER ADOPTING AMENDED RULES 

Docket No. 2021-1295-RUL 

Rule Project No. 2021-027-299-CE 

On September 7, 2022, the Texas Commission on Environmental Quality (Commission) 
adopted amended rules in 30 Texas Administrative Code Chapter 299, Sections 299.1, 299.2, and 
299.7, concerning Dams and Reservoirs. The proposed rules were published for comment in the 
April 15, 2022, issue of the Texas Register (47 TexReg 1970). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the amended rules are hereby 
adopted. The Commission further authorizes staff to make any non-substantive revisions to the 
rules necessary to comply with Texas Register requirements. The adopted rules and the 
preamble to the adopted rules are incorporated by reference in this Order as if set forth at 
length verbatim in this Order. 

This Order constitutes the Order of the Commission required by the Administrative 
Procedure Act, Tex. Gov't Code Ann., Chapter 2001 (West 2016). 

If any portion of this Order is for any reason held to be invalid by a court of competent 
jurisdiction, the invalidity of any portion shall not affect the validity of the remaining portions. 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

Jon Niermann, Chairman 

Date Signed 
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