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SOAH DOCKET NO. 582-22-1990
TCEQ DOCKET NO. 2021-1391-WR

APPLICATION OF SAN ANTONIO § BEFORE THE STATE OFFICE
WATER SYSTEM FOR WATER USE § OF
PERMIT NO. 13098 § ADMINISTRATIVE HEARINGS

SAN ANTONIO WATER SYSTEM’S
EXCEPTIONS TO THE PROPOSAL FOR DECISION
TO THE HONORABLE JUDGES SMITH AND HUNZIKER:
COMES NOW, the San Antonio Water System (SAWS or Applicant) and timely files its
Exceptions to the Proposal for Decision (PFD), and in support thereof would show the following:

I. SUMMARY OF ARGUMENT
The PFD correctly finds that SAWS generally met the requirements for issuance of Permit

No. 13098. The PFD recommends issuance of the permit, but incorrectly proposes that additional
special conditions are necessary to protect Protestants’ lower basin water rights based on the ALJs’
erroneous conclusion that such rights were granted based on the use or availability of the return
flows SAWS seeks to divert. SAWS concurs with the recommendation to issue Permit No. 13098.
However, SAWS strongly excepts to the PFD’s recommendation that additional special conditions
are necessary to protect Protestants’ water rights. The PFD is both legally and factually wrong in
reaching its novel and unprecedented conclusion that Protestants’ rights were “granted” to them a
second time based on the presence of SAWS’s discharges during the Lookback Period of the Water
Rights Adjudication Act. SAWS respectfully disagrees with the ALJs’ ultimate recommendation

on that issue and maintains that the Commission should issue the Draft Permit with no changes.



II. ARGUMENT
A. Introduction

The preponderance of the evidence in this proceeding—including Permit 1554; the
Lockwood Report, which was the basis for granting Protestants’ Permit 1614; and Texas law
prohibiting double permitting of appropriative water rights—establishes that Protestants’
appropriative water rights granted in the 1940s and ’50s were not granted based on the use or
availability of SAWS’s return flows.! In the face of this evidence and authority, and without
citation to any case law, statute, or Commission rule, the PFD erroneously concludes that
Protestants’ appropriative water rights were granted a second time decades later pursuant to the
Water Rights Adjudication Act (Act). The PFD’s finding? that Protestants’ appropriative water
rights were granted “based on” their use of SAWS’s return flows during a ten-year lookback period
(Lookback Period)® applied in the adjudication process is unsupported by the evidentiary record
and predicated on a misunderstanding of Texas water law applicable to the granting of an
appropriative water right pursuant to statutory requirements and the adjudication of claims to
existing water rights under the Act.

The PFD’s analysis of this issue improperly conflates the determination of the validity of
claims under the Act for existing appropriative water rights with the original agency action granting
the appropriative rights themselves. The Act, culminating with the issuance of Certificates of
Adjudication (CAs), recognized existing water rights determined to be valid, but did not result in
the granting of new appropriative rights. Accordingly, a determination under Texas Water Code

§ 11.042(b) concerning whether an existing water right was granted based on the use or availability

! See PFD at 38-39; SAWS Closing Argument at 26-29; SAWS Reply to Protestants’ Closing Brief at 15-19.
2 PFD at 45-46, Proposed FOF 47, Proposed COL 6.
3 PFD at 32.
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of an applicant’s return flows is limited to the basis for the original granting of the appropriative
right—not on the basis for determining the validity of a legal claim to that existing and underlying
right under the Act.

A second and independent manner in which the record proves by a preponderance of the
evidence that Protestants’ water rights were not granted based on the use or availability of SAWS’s
effluent return flows is provided by the Executive Director’s (ED) two-step review. This review
included a Water Availability Model-based (WAM) analysis “designed to determine whether there
were water rights that could potentially have been granted based on the use or availability of return
flows.”* Based on that analysis, the ED concluded Protestants’ water rights were not granted based
on the use or availability of SAWS’s return flows.?

The PFD’s analysis, concluding that Protestants’ water rights were granted based on the
use or availability of SAWS’s return flows, unreasonably and unconscionably reaches this
conclusion without considering and analyzing the WAM-based hydrology review conducted and
relied on by ED staff.® The ED’s hydrology review of SAWS’s application followed the same
procedure that has consistently been applied in all TWC § 11.042(b) authorizations granted since
the Commission’s 2006 first formal order addressing how such applications are to be processed.

Here, the preponderant record evidence shows the ED’s hydrology review properly
determined Protestants’ water rights were not granted based on the use or availability of SAWS’s
return flows. The PFD’s analysis—which ultimately concludes Protestants’ purported use of San
Antonio’s return flows during the Lookback Period in the 1970s and *80s proves Protestants’ water

rights were granted based on the use or availability of SAWS’s return flows—completely ignores

4Tr. V.3 at 4-9.
SED Ex. 1 at 0022, 1-3.
6 See PFD at 40-46.
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and provides no consideration of the Executive Director’s review methodology.” Instead of
considering and rejecting the ED’s hydrology review, in answering the question “Were Protestants’
water rights granted based on the use or availability of the return flows SAWS seeks to divert?”
the PFD is devoid of analysis of the ED’s position.®

This failure to analyze the Executive Director’s position and two-step analysis before
concluding Protestants’ water rights were granted based on the use or availability of SAWS’s return
flows is difficult to reconcile with the ALJs’ Proposed Finding of Facts 51-57 describing the ED’s
methodology. These findings in the PFD culminate with “based on the ED’s 5% rule of thumb,
Dr. Alexander determined that the second step of the analysis showed no practical impact on
Protestants’ water rights and that further review of historical information was unnecessary.”
SAWS asserts that the preponderant evidence demonstrates the ED’s methodology was rational,
fully explained through testimony, and consistent with prior Commission practice. The PFD
should be revised accordingly.

B. Applicant’s burden of proof
The ALJs in this proceeding largely adopted Protestants’ view!? of SAWS’s burden of proof

in this case, ordering as follows: “It is Applicant’s burden . . . to prove that Water Use Permit
13098, as drafted, includes all necessary special conditions pursuant to Texas Water Code

§ 11.042(b), including all special conditions necessary to support and protect water rights that were

7 In a separate section of the PFD, analyzing whether a special condition is “necessary” to protect Protestants’ water
rights, the ALJs did consider and analyze the ED’s methodology for determining whether water rights were issued
based on use or availability of return flows at issue in this case. And following that analysis, the ALJs concluded
that the Executive Director s methodology “may be reasonable for staff’s initial analysis of the Application.” PFD
at 52.

8 See PFD at 40-46. The ALJs provide a high-level overview of the ED’s hydrology procedure and the ED’s position
at the hearing and in briefing, see PFD at 34—36, but the PFD is silent as to an analysis of the ED’s position while
reaching an opposite conclusion.

9 See Proposed Order at 9-10, Proposed FOF 51-57.

10 Protestants’ Motion to Confirm Alignment of Parties and Allocation of Burden of Proof, Aug. 26, 2022.
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granted based on the use or availability of wastewater discharged by Applicant.”'! As implicitly
acknowledged in the PFD, the ALJs’ standard effectively places the burden on SAWS, as the
Applicant, to prove a negative: “None of the Protestants’ CAs contain language explicitly
indicating that they were issued based on the use or availability of effluent; however, that does not
mean they were not granted based on it.”!?

Both SAWS and the ED filed motions opposing Protestants’ proposed standard that was
adopted by the ALJs.!* 30 TAC § 295.112 provides the requirements applicable to a section
11.042(b) bed and banks application. Providing the information required by the application rules
is the standard procedure followed in all previous section 11.042(b) applications, and the ED uses

application data to determine whether existing water rights were granted based on the

applicant’s return flows.!* Here, the ED determined that SAWS fulfilled the application

! Order Granting Motion to Align Parties and Allocate Burden of Proof, Dec. 5, 2022.

12 PFD at 41-42 (emphasis in original).

13 See Executive Director’s Response to Protestants’ Motion to Confirm Alignment of Parties and Burden of Proof,
Sept. 12, 2022 (“The Executive Director opposes the Protestants’ motion regarding the burden of proof because the
motion attempts to expand the scope of the burden placed upon the Applicant beyond that which other applicants
have borne for applications previously submitted pursuant to Tex. Water Code § 11.042 seeking bed and banks
authorizations. ... TCEQ has not required any other applicant seeking a bed and banks authorization to establish
additional proof regarding historic return flows beyond what is required under applicable TCEQ rules.
Protestants should bear the burden of proof to demonstrate their historic reliance upon the effluent.”); SAWS
Response to Protestants’ Motion to Confirm Alignment of Parties and Burden of Proof, Sept. 13, 2022 (“The crux
of Protestants’ argument and request for relief is a thinly veiled effort to impose on SAWS the burden of proving
that Protestants’ water rights were not granted based on the use or availability of SAWS’s privately owned
groundwater-based return flows. . .. nothing in the application requirements adopted by rule imposes on an
applicant the burden of reviewing all existing water rights and determining which, if any, were granted based on
applicant’s return flows. . .. As to the issue of whether Protestants’ water rights were granted based on the use or
availability of SAWS’ return flows, Protestants are the moving party requesting affirmative relief, thus TCEQ’s
rules require Protestants to bear the burden of proof for the special conditions they seek.”).

14 See ED’s Response to Protestants’ Motion to Confirm Alignment of Parties and Burden of Proof at 2, Sept. 12, 2022
(“[P]rogram staff also modified the applicable Water Availability Model (WAM) to include historically discharged
groundwater-based return flows from the Applicant’s wastewater treatment plants using data provided by the
Applicant, ran simulations using the WAM, performed calculations, compared data, ran additional simulations, and
concluded that special conditions and an accounting plan were sufficient to protect affected senior water right
holders from negative impacts due to this application.”).
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requirements'> and prepared a draft permit (Draft Permit),'® including necessary special
conditions.!”
The parties agree that the standard of proof applicable to this proceeding is “by a

preponderance of the evidence.”!®

Proof by a preponderance of the evidence “does not require the
quality of absolute certainty nor does it require that [the applicant] preclude every other possibility
.. .. All that is required is that the circumstances point to the ultimate fact sought to be established
with that degree of certainty as to make the conclusion reasonably probable.”'® The preponderance
of the evidence standard does not necessarily require that the party with the burden “explain or
disprove the allegations of its opponent.”?® Through the record in this proceeding, SAWS has

proven by a preponderance of the evidence that Water Use Permit No. 13098, as drafted, includes

all necessary special conditions pursuant to Texas Water Code § 11.042(b), including all special

S ED Ex. 1 at 0017:32-18:5.

16 The opening paragraph of the PFD states the Draft Permit would allow SAWS “to convey 260,991 acre-feet (AF)
per year” for municipal, agricultural, industrial, mining, and instream purposes in Bexar, Calhoun, Goliad, Karnes,
Refugio, Victoria, and Wilson Counties. PFD at 1. As more accurately stated in Proposed FOF 19, the Draft Permit
would allow SAWS to convey up fo 260,991 acre-feet. This distinction is important. The Draft Permit requires
that SAWS shall only divert the actual daily amount of groundwater-based return flows discharged from the four
treatment plants less the estimated losses after accounting for travel times between the discharge and diversion
points, and less any groundwater-based return flows diverted under SAWS’s other authorizations, when those
authorizations are being used, as determined in the accounting plan. ED-3 at 0041. As the record evidence
indicates, based on SAWS’s production of groundwater-based effluent over the past five years and its current
commitments to direct reuse, indirect reuse, and CPSE, SAWS currently has at least 50,000 acre-feet per year of
surplus groundwater-based return flows. SAWS Ex. 1 at 039850:6—-11. And SAWS, through its Application, is
voluntarily committing 50,000 acre-feet per year of its presently existing privately owned groundwater-based return
flows, less carriage losses, to water stewardship to assist in maintaining the biological soundness of the State’s
rivers, lakes, bays, and estuaries consistent with State policy regarding waters of the State as expressed in Texas
Water Code § 11.0235(b). SAWS Ex. 1 at 039850:4—14. Both State policy and recommendations made by the
GSA BBASC in the Senate Bill 3 Environmental Flows Process were motivating factors for SAWS in submitting
its Application. SAWS Ex. 1 at 039852:9—11. The PFD’s opening statement, standing alone, has the potential to
mislead the reader.

7ED Ex. 1 at 0018:21-24; id. at 0024:6-18.

1830 Tex. Admin. Code § 80.17(a).

19 State Farm Mut. Ins. Co. v. Davis, 576 S.W.2d 920, 921 (Tex. Civ. App.—Amarillo 1979, writ ref d n.r.e.) (internal
citations omitted).

20 Gooch v. Davidson, 245 S.W.2d 989, 991 (Tex. Civ. App.—Amarillo 1952, no writ).
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conditions necessary to support and protect water rights that were granted based on the use or
availability of wastewater discharged by SAWS.

C. Protestants’ use of water during the Lookback Period is not the basis for the granting of
their appropriative water rights

The PFD’s determination that Protestants’ 1940s and ’50s water rights were granted based
on the use or availability of SAWS’s return flows is predicated solely on the unprecedented and
mistaken belief that these appropriative water rights were “granted” to Protestants a second time
by the Water Rights Adjudication Act:

e The PFD’s analysis of this issue suggests the “relevant question raised by
Protestants” is “did Protestants actually use SAWS’s return flows during the
Lookback Period?!

e Proposed Finding of Fact 47 provides “At the time Protestants’ Certificates of
Adjudication [18-5173-18-5178] were adjudicated, San Antonio’s effluent
discharge flowed in the Guadalupe River and was part of the water used by
Protestants during the lookback period.”*

e Although the PFD did not recommend specific special conditions, one it identified
as “appropriate” would require protection of “the amount of water equivalent to
San Antonio’s return flows historically available at the diversion point during the
Lookback Period.”**

SAWS has extensively briefed this issue throughout this proceeding, demonstrating that
neither Texas water law nor the preponderance of the evidence in the record support reliance on
the Act as the basis for the granting of Protestants’ water rights.>* Confoundingly, the PFD finds
“In short, Protestants’ water rights were granted based on the use of the return flows SAWS seeks

9925

to divert”> without any consideration of SAWS’s arguments that the Act was not the basis for

21 PFD at 42 (some emphasis in original).

22 Proposed Order at 8, FOF 47 (emphasis added).

23 PFD at 57 (emphasis added).

24 See SAWS Response to Protestants” Motion for Summary Dismissal at 11-15; SAWS Closing Argument at 31-32;
SAWS Reply to Protestants closing brief at 19-21.

25 PFD at 46.
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granting Protestants’ water rights.?® SAWS vigorously excepts to and respectfully requests express
consideration of its position on this critical issue in the PFD’s analysis.

The basis for granting Protestants’ appropriative water rights was determined pursuant to
statutory requirements in effect when the permits granting those rights were issued in the 1940s
and ’50s, not when the legal validity of Protestant’s claims to those existing water rights were
determined decades later pursuant to the Act. As admitted by Protestants’ expert witness at the
hearing, no water was appropriated pursuant to the Act.?” Instead, the issuance of a Certificate of
Adjudication, which was the culmination of the water rights adjudication process, simply provided
recognition of claims to existing water rights determined to be valid.

The PFD and Proposed Order should be revised to reflect that Protestants’ water rights
were not granted based on the use or availability of the return flows SAWS seeks to divert through
this Application. The Proposed Order should include a conclusion of law stating that the Water
Rights Adjudication Act resulted in the recognition of existing water rights based on claims to
existing and prior rights. It did not result in the issuance of new or additional water rights.

1. Granting an appropriative water right is a legally distinct action from determining the
validity of a claim asserted to an existing right under the Water Rights Adjudication Act

a. Protestants’ water rights are appropriative rights granted pursuant to an
application

Through the passage of the Irrigation Acts of 1913 and 1917, Texas adopted an

appropriative water rights system providing that waters belonging to the state can be appropriated

26 The PFD’s summary description of SAWS’s position on the Water Rights Adjudication Act issue prior to the ALJs’
analysis provides scant mention of only one of SAWS’s arguments and mischaracterizes it as “correlated” to
arguments showing that Protestants’ rights granted in the 1940s and *50s were not based on SAWS’s return flows.

27 Tr. V.2 at 153:20-24 (Protestants’ expert witness Herman Settemeyer: “The adjudication could not grant additional
new water rights.”).
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only through permits issued by the state pursuant to statute.?® No party disputes that Protestants’
lower basin water rights are appropriative rights that were granted in the 1940s and ’50s. Texas
water statutes in effect at the time Protestants’ rights were granted clearly stated the process for
seeking and obtaining an appropriative water right:

Art. 7542 Water right defined- a water right is the right to use the water of the
state when such use has been acquired by the application for water under the
statutes of this state and for the purposes stated in this chapter. . . .%°

Art. 7402 Application in writing- every person . . . who shall desire to acquire
the right to appropriate unappropriated water shall . .. make an application in
writing to the board for a permit to make such appropriation, storage or diversion.>°

Art. 7493,7494, and 7497- specified the application requirements and fees.?!

Art. 7506 Board to reject applications- it shall be the duty of the board to
reject all applications and to refuse to issue the permit asked for if there is no
unappropriated water in the source of supply; or if the proposed use conflicts with
existing water rights, or is detrimental to the public welfare.

Art. 7507 Board to approve applications- it shall be the duty of the board to
approve all applications and issue the permit asked for if such application is made
in proper form in compliance with the provisions of this chapter and the regulations
of said board; and is accompanied by the fees required in this chapter; and if the
proposed appropriation contemplates the application of water to any of the uses or
purposes provided for in this chapter, and does not impair existing water rights or
vested riparian rights and is not detrimental to the public welfare.*?

The granting of a requested permit effectively reserved to the permittee rights to
the appropriated water:

Art. 7474. Forfeiture of rights- and provided further, that if a permit for the
use of such water has been issued, or is issued, under this Act, or under the act
approved April the 9th, 1913, such water shall not be subject to new appropriation
until the permit is cancelled by the board in whole or in part.??

28 Glenn Jarvis, Historical Development of Texas Surface Water Law: Background of The Appropriation and
Permitting System and Management of Surface Water Resources at § 4.4.4; ESSENTIALS OF TEXAS WATER
RESOURCES, 6th ed. (2020).

2 See Protestants’ Ex. 616, currently codified as Tex. Water Code § 11.002(5).

30 See id., currently codified as Tex. Water Code § 11.121.

3L See id., currently codified as Tex. Water Code §§ 11.124-.128.

32 See id., currently codified as Tex. Water Code § 11.134.

33 See id., currently codified as Tex. Water Code § 11.146(¢).
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Protestants’ appropriative water rights were granted pursuant to these statutory provisions.
Protestants’ 1940s and ’50s permits themselves, and the record of the proceedings leading to the
issuance of the permits, provide the basis for the granting of the water rights. The preponderance
of the record evidence in this proceeding related to the granting of Protestants’ water rights in the
1940s and ’50s affirmatively establishes and provides a reasonable basis for the ALJs and the
Commission to reach the conclusion that these rights were not granted based on the use or
availability of SAWS’s return flows and that no special conditions are necessary to protect
Protestants’ water rights.’* Throughout this case, Protestants never inserted into the record any
documentation that their water rights were granted based on the use or availability of SAWS’s
return flows.? Their arguments based on the Water Rights Adjudication Act—while novel—do
not overcome the substantial, reliable, and probative evidence presented by SAWS and the ED.

b. The Act determined the validity of claims to existing water rights but did not
result in the granting of new rights

The Water Rights Adjudication Act was enacted by the Texas Legislature in 1967.3¢ A
useful and concise summary of the chaotic state of Texas water law that led to the Act is provided
in In re Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe River
Basin, 642 S.W.2d 438 (Tex. 1982). As explained in Justice Pope’s opinion for the court, in the
half-century leading up to passage of the Act:

“there was no inventory of available water and no record of the extent of claims
upon the dwindling supply. The appropriators did not know the extent of their

claims vis-a-vis the other appropriators; riparian claimants did not know their rights
vis-a-vis the other riparians, and appropriators and riparians did not know their

34 See PFD at 34-40; SAWS Closing Argument at 19-22; 24-29; SAWS Reply to Protestants Closing Brief at 8-21.

35 Tr. V.3 at 35:4-14 (Dr. Alexander: “My opinion would be: just because those return flows were in the stream, that
doesn’t prove that the water--a water right would have been granted based on them, that would be--that information
would be found in the documents supporting the granting of that water right. Q: In this case, have you received any
documentation that Protestants’ water rights were granted based on the use or availability of the Applicant’s return
flows? A: No.”).

36 Tex. Water Code §§ 11.301-.341.
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rights vis-a-vis each other. The problem was that the concepts basic to the two
systems were hostile to each other.”’

In contrast with statutes governing the granting of appropriative water rights, the Act
provides no authority or procedure for determining water available for appropriation, or “granting”
appropriative water rights. Instead, the Act provides for a process for filing claims for existing
water rights, both appropriative and riparian, and for the determination of the validity of those
claims. Sections of the Act relevant to the claims process include:

§ 11.307 Filing of Sworn Claims (a) “Every person claiming a water right of any
nature, except for domestic or livestock purposes, from the stream or segment
under adjudication shall file a sworn claim with the Commission . . .”

§ 11.308 Preliminary Determination of Claims (a) “On completion of the hearings,
the Commission shall make a preliminary determination of the claims to water
rights under adjudication. . .”

§ 11.313 Filing Contests (a) “Any water right claimant affected by the preliminary
determination . . . may . . . file a written contest with the Commission . . .”

§ 11.315 Final Determination “On completion of the hearings on all contests, the
Commission shall make a final determination of the claims to water rights under
adjudication.”

§ 11.317 Filing Final Determination with the District Court (a) “As soon as
practicable after the disposition of all applications for rehearing, the
commission shall file a certified copy of the final determination, in a District
Court...”

§ 11.318 Exceptions to Final Determination (a) “Any affected person who appeared
in the proceeding before the Commission may file exceptions to the final
determination . ..”

§ 11.319 Hearings on Exceptions (a) “The court shall hear any exceptions that have
been filed.”

§ 11.322 Final Decree (a) “After the final hearing, the court shall enter a decree
affirming or modifying the order of the Commission.”

§ 11.323 Certificate of Adjudication (a) “When a final determination of the rights
to the waters of a stream had been made in accordance with the procedures
provided in this subchapter . . . . The Commission shall issue to each person

37 In re Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d
438, 441 (Tex. 1982).
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adjudicated a water right a certificate of adjudication . . . (b) the Certificate
shall include: (3) the priority, extent, and purpose of the adjudicated right . . .”

The legally separate and distinct nature of the actions involved in granting an appropriative
right pursuant to an application under the law applicable to Protestants’ rights granted in the 1940s
and ’50s and adjudicating the validity of Protestants’ claims to existing water rights decades later
under the Act result from and are apparent in the statutory language applicable to each. The
granting of the appropriative rights in the 1940s and ’50s was done pursuant to a statutory
application process required to obtain an appropriation. The adjudication of Protestants’ claims to
those existing rights and the issuance of their Certificates of Adjudication pursuant to the Act
determined the validity of existing claims but did not result in appropriation of new water rights.

c. The legal distinction between the granting of an appropriative water right and

the determination of the validity of a claim to an existing right under the Act has
been recognized by the Commission, legal commentators, and even the PFD

The critical legal distinction is the following: the Water Rights Adjudication Act resulted
in the recognition of existing water rights rather than the granting of new appropriative rights. This
fundamental premise of Texas surface water permitting has been recognized by the Commission,
legal commentators, and is even reflected in the language used in the PFD.

The Commission’s Final Determination of the adjudication that resulted in the recognition
of Protestants’ rights provided:

“The recognition of water rights in this adjudication shall be final and
conclusive as to all existing and prior rights and claims . . . upon the final decree
of the court. A water right will not exist in the lower Guadalupe River segment of
the Guadalupe River Basin unless included in the final decree of the court or

created under a permit issued by the Commission subsequent to the final decree of
the court.®

38 Protestants’ Ex. 122 at 11, § 14 (emphasis added).
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The italicized language demonstrates that the final decree recognized water rights based on
claims to existing rights while stating, at the same time, that no water rights would exist except
those included in the final decree of the court (i.e., existing or prior water rights) or those created
pursuant to a permit issued by the Commission subsequent to the final decree (new water rights).
The Commission’s Final Determination further reinforced the premise that the original
appropriation of a water right obtained through the permitting process provided the basis for the
granting of such existing right, by providing “the time priority for a right recognized under a permit

is the date the application for the permit was formally accepted for filing with the Commission or

its predecessors.”

Legal commentators familiar with Texas’s appropriative water rights and the Act concur
that Certificates of Adjudication merely provide evidence of existing water rights:

The Act did not recognize any water rights claim that did not exist before August
28, 1967. .. Upon completion of each adjudication case, which was marked by
court judgment or decree, the agency issued certificates of adjudication to all parties
who were adjudicated a water right in the proceedings. . . . A certificate evidences
an existing water right in the stream segment that is adjudicated.*’

Even the PFD in this proceeding uses language that recognizes the distinction between the
granting of an appropriative water right and the recognition of a claim to an existing water right

under the Act:
 “Surface water is permitted by a prior appropriation system. . .”!
* “In 1952 ... UCC’s Permit 1614, which is currently recognized under Protestants’ CA
18-5178, was issued.”*?

« “TWRC would enter CAs for all entities with recognized water rights.”*

39 Protestants’ Ex. 122 at 10, § 12.

40 Glenn Jarvis, Historical Development of Texas Surface Water Law: Background of The Appropriation and
Permitting System and Management of Surface Water Resources at § 4.6.2; ESSENTIALS OF TEXAS WATER
RESOURCES, 6th ed. (2020) (emphasis added).

4l PFD at 13 (emphasis added).

42 Id. at 15 (emphasis added).

43 Id. at 17 (emphasis added).
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* “The final decree became final and conclusive as to all existing and prior rights in the
adjudicated stream.”**

The Act resulted in the recognition of existing appropriative water rights rather than the
granting of new appropriative water rights. As a result, the PFD’s analysis relying on the purported
presence of San Antonio’s effluent in the river during the Lookback Period of the adjudication
process simply fails, as a matter of law, to demonstrate that Protestants’ appropriative water rights
were granted based on the use or availability of SAWS’s return flows. Absent explicit judicial
guidance to support this conclusion, the ALJs should revise—or the Commission should decline
to adopt—the ALJs’ novel and unprecedented interpretation.

2. The PFD’s conclusion that Protestants’ Certificates of Adjudication were granted

based on the actual use of flows with origins as SAWS’s effluent during the
Lookback Period is not supported by the record

The PFD’s conclusion that “Protestants CAs were granted based on the actual use of flows
with origins as SAWS effluent”® during the Lookback Period is contradicted—rather than
supported—by the preponderance of the evidence in this case. The record evidence preponderates
in favor of a finding that Protestants’ CAs were issued based on the amounts authorized in the
underlying water rights granted in the 1940s and ’50s, not the amount used in the Lookback Period.
SAWS witness Dr. Robert J. Brandes provided unimpeached testimony that he personally reviewed
each of Protestants’ Certificates of Adjudication (and the underlying water rights) and determined
that each was based on the amount of water that was permitted in the underlying water right issued

in the 1940s and ’50s, and that none were based on the amount used in the Lookback Period.*

4 Id. (emphasis added).
4 Id. at 46.
46 Tr. V.3 at 180:4-20.
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In contrast, Protestants’ witness, Mr. Settemeyer, contradicted his own direct testimony that
“UCC and GBRA were granted adjudicated water rights based on the use of water in the stream”™*’
during the Lookback Period by admitting on cross examination that Protestants’ CA 19-5178 was
granted for the full permitted amount of 106,000 acre-feet per year—rather than its actual use of
water during the Lookback Period, which was merely 23,441 acre-feet.** Additionally,
Mr. Settemeyer admitted that he had no recollection of looking at Protestants CAs other than 19-
5178 to determine the basis on which these CAs were issued.*” The record evidence does not
reasonably support a conclusion that Protestants’ CAs were granted based on the actual use of
flows with origins as SAWS’s effluent during the Lookback Period.

a. CAs did not grant new appropriative water rights or change Protestants’
existing water rights, or grant them a second time

Mr. Settemeyer, Protestants’ primary witness offered in support of their claim that the Water
Rights Adjudication Act is the basis for the granting of their appropriative water rights, admitted
on cross examination that Protestants’ Certificates of Adjudication did not grant new appropriative
water rights or change Protestants’ existing water rights:

Q. Am I correct in understanding that you do not believe that the Protestants’
certificates of adjudication changed the fundamental water rights that were

granted to them based on the permits that were issued from the 1940s and
1950s?

A. No. The certificates did not fundamentally change their water rights.

Q. [t didn't give them any more appropriative rights than they had previously,
did it?

A. That’s correct.’®

47 Protestants’ Ex. 400 at 5:39-6:2 (emphasis added); see id. at 8:27 (“The agencies granted CAs based on use.”); id.
at 9:28-31.

8 Tr. V.2 at 160:14-61:8. Through his direct testimony, Mr. Settemeyer had asserted “UCC and GBRA were granted
adjudicated water rights based on the use of water in the stream, which included San Antonio’s effluent, during the
relevant period.”

¥ Tr. V.2 at 161:9-19.

S0Tr. V.2 at 152:13-22.
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Mr. Settemeyer also admitted that the Act prohibited recognizing any water right that did
not exist before its effective date:

Q. Were you aware that the act contained a prohibition on recognizing any
appropriative right that did not exist before its effective date?

A. That’s correct. The adjudication could not grant additional new water
rights.>!

b. CAs were issued without any determination of water availability

Under Texas water statutes, the granting of an appropriative water right has always
involved some determination of water availability, even though both the legal standards>? and
methods of determination® have changed over time. The preponderant evidence shows that there
was no determination of water availability during the adjudication of Protestants’ claims to existing
water rights in the 1970s and ’80s. In fact, Protestants’ own expert, Mr. Settemeyer, testified
repeatedly that there was no determination of water availability during the water rights
adjudication process.* Similarly, Protestants’ expert witness Mr. Vaugh testified that a “legacy
WAM?” existed at the time Protestants’ CAs were granted, but it was not applied in the adjudication
process.> Thus, conclusive testimony from Protestants’ own witnesses provides evidence that
Protestants’ CAs issued pursuant to the adjudication process were not granted on the basis of any
water availability analysis—an analysis that has always been inherent in the granting of

appropriative water rights under Texas law.

SUTr. V.2 at 163:20-24.

52 The statutes in effect when Protestants’ water rights were granted required the Board of Water Engineers to “reject
all applications and to refuse to issue the permit asked for if there is no unappropriated water in the source of
supply.” Protestants’ Ex. 616 at Art. 7506 (emphasis added).

53 ED Ex.1 at 0019:13-14 (“Water availability determinations have been done differently over time based on the
available technology.”).

54 Protestants’ Ex. 400 at 7:35-36 (“There was no analysis of water availability like the agency performs for new
applications for water rights.”); see also Tr. V.2 at 152:23-53:3.

55 Tr. V.2 at 232:6-20. The nonuse of any WAM in the both the original granting of Protestants’ water rights in the
1940s and ’50s or in the water rights adjudication process was confirmed by Dr. Alexander. See ED Ex. 1 at
0029:32-30:3.
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D. The Proposal for Decision prejudices SAWS’s substantial rights because its findings and
conclusions do not consider the reliable and probative evidence in the record as a whole

The Proposal for Decision’s analysis—concluding that Protestants’ water rights were
granted based on the use or availability of SAWS’s return flows—unconscionably ignores the
Executive Director’s rational and consistently-applied methodology for making that determination
in § 11.042(b) applications. Consequently, the PFD recommends that the Commission treat SAWS
differently from all other applicants since the Commission’s Order in the City of Bryan case in
2006. The PFD’s silence regarding the Executive Director’s testimony and consistently-applied
methodology amounts to an analysis that “has not actually taken a hard look at the salient problems
and has not genuinely engaged in reasoned decision making.”*® The PFD thus invites the
Commission to render a decision that prejudices SAWS’s substantial rights based on administrative
findings, conclusions, inferences, and decisions that fails to consider the reliable and probative
evidence in the record as a whole. TEX. GOv. CODE § 2001.174(2)(E).

TCEQ’s 25-year veteran employee and Senior Policy and Technical Analyst for the Water
Availability Division, Dr. Kathy Alexander, provided clear and comprehensive testimony
describing the methodology used by the ED to determine whether existing water rights were
granted based on the use or availability of SAWS’s effluent return flows.”” Dr. Alexander
explained that the ED’s methodology applied in reviewing SAWS’s application has been

consistently applied in all eleven of the section 11.042(b) authorizations granted since 2006.5

56 Tex. Comm’n on Envtl. Quality v. Friends of Dry Comal Creek, 669 S.W.3d 506, 518 (Tex. App.—Austin 2023, pet.
denied).

STED Ex. 1 at 0018-22.

58 ED Ex. 1 at 0022-23. As noted in the Executive Director’s Response to Protestants’ Motion to Confirm Alignment
of Parties and Burden of Proof, TCEQ has not previously required any other applicant seeking a bed and banks
authorization to establish additional proof regarding historic return flows beyond what is required under applicable
TCEQ rules.
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Dr. Alexander described the second step of her analysis, applying TCEQ’s WAM as a
“screening tool™ “designed to determine whether there were water rights that could potentially
have been granted based on the use or availability of return flows.”*® She described her use of the
WAM to conduct a volume reliability analysis as a “very conservative approach” because SAWS’s
current level of discharged return flows input into the model exceeded the volume of return flows
that were historically in the river.5! This means that “Protestants’ water rights were taking more
water than would have been available when their water rights were granted, assuming their water
rights were granted based on SAWS’s return flows.”6?

Dr. Alexander provided a rational and comprehensive explanation of the basis for using
volume reliability as the analytical tool in the ED’s methodology to determine whether other water
rights could potentially have been granted based on an applicant’s return flows.®> She testified that
“ED staff uses the volume reliability analysis because it indicates the extent to which a water right

»64 Dr. Alexander also

holder can divert their fully authorized amount during the period of record.
noted that Protestants’ water rights only authorize an annual amount, not a specific pattern of use,
making use of volume reliability “the most appropriate method to determine impacts to a water
right because it is based on the annual amount authorized in the water right.”%

Based on the volume reliability analysis using TCEQ’s WAM, Dr. Alexander determined

that the modeled impacts (using the model’s conservative assumptions) were very small and did

59 ED Ex. 1 at 0022.

0 Tr. V.3 at 23:4-9.

81 ED Ex. 1 at 0020.

62 Id. at 0022; see Tr. V.3 at 27:18-23. On cross examination, Dr. Alexander agreed that when the model was applied
in this fashion, it would give those water rights being analyzed a higher reliability than would exist if one did not
assume these levels of return flows: “Well sure, because if you add more water to the model, everybody typically
would get more water.”

8 ED Ex. 1 at 0019:1-14.

% Id. at 0021:12-13.

8 Id. at 0027-32 (emphasis added).
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not exceed a 5% threshold that would have triggered deeper review.®® Dr. Alexander described the
5% threshold as a “rule of thumb in making a determination of whether the results indicate a
practical impact taking into consideration the accuracy of the underlying data such as historical
gauge flows and measurements and underlying model assumptions.”¢’

In summary, TCEQ staff submitted rational and probative evidence into the record
concerning the Executive Director’s consistently-applied methodology used for processing
SAWS’s application. In summarizing the positions of the parties, the PFD provides a high-level
overview of the ED’s two-step hydrology review used to determine whether any water rights were
granted based on the use or availability of the return flows requested in the Application, and notes
that both the ED and SAWS argue that the ED’s hydrology review “conclusively ruled out

Protestants’ water rights.”®8

However, and without any explanation, when the PFD shifts from
highlighting the positions of the parties to an analysis of whether Protestants’ water rights were
granted based on the use or availability of SAWS’s return flows, the ALJs offer no discussion or
analysis of the ED’s WAM-based review. Standing alone, the PFD’s silence regarding the ED’s
consistently-applied methodology for determining what has become the central issue in this case
amounts to failure to consider the reliable evidence in the record as a whole. It would be another

matter if the PFD analyzed, considered, weighed, and ultimately rejected the ED’s two-step

review—deciding Protestants had the more convincing experts and more appropriate methodology

86 See Tr. V.3 at 24:4-16.

7 ED Ex.1 at 0022:13-22. It is noteworthy that Protestants do not even measure the diversions of water they seek to
protect in accordance with a 5% accuracy requirement. Protestants’ Ex. 108 (CA 19-5178B) authorizing diversion
from diversion points on the perimeter of GBRA’s saltwater barrier dam requires a measuring device at this location
within 5% accuracy. Protestants’ witness Brian Perkins testified that no measurement of diversions are made at this
location. Instead, Protestant GBRA reports diversions from a siphon roughly 20-30 miles into its canal system. Mr.
Perkins further admitted that this fails to account for water lost in GBRA’s canal system. See Tr. V.3 at 83:1-86:6.

% PFD at 34-35. For a more complete description of the ED’s methodology for determining whether existing water
rights were granted based on the use or availability of the return flows requested in an application, see ED Ex. 1 at
0018:20-23:2.
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to make this determination. Instead, the PFD simply glosses over the Executive Director’s
evidence in favor of Protestants’ position.® The ALJ’s administrative findings, inferences,
conclusions, and decisions reveal that they did not carefully consider the ED’s evidence in
determining that Protestants’ water rights were granted based on the use or availability of SAWS’s
return flows. This amounts to a PFD and Proposed Order that is arbitrary and unreasonable.
Even more unconscionable than the failure to give consideration to the ED’s WAM-based
methodology before jumping to the conclusion that Protestants’ water rights were “granted” based
on the use or availability of SAWS’s return flows during the Lookback Period is the PFD’s
acknowledgement of the import and validity of the ED’s methodology in other portions of the
PFD. After conclusively determining Protestants’ water rights are deserving of protection under
section 11.042(b), the PFD turns to the secondary issue of whether a special condition is
“necessary” to protect Protestants’ rights. In this analysis, for the first time, the PFD analyzes and
considers the ED’s two-step review procedure, and—arrestingly—admits that “Staff’s use of a
‘rule of thumb’ 5% threshold as a level of decreased annualized volume reliability that will impose
a practical impact on affected rights may be reasonable for Staff’s initial analysis of the
Application.””® This remarkable and unexplained inconsistency provides a basis for rejecting the
PFD’s flawed analysis concluding Protestants’ water rights were granted based on the use or
availability of SAWS’s return flows during the Lookback Period. The ALJs, or the Commission,

should instead rely on the preponderant evidence regarding the ED’s rational, technically-based,

8 See R.R. Comm’n v. Shell Oil Co., 161 S.W.2d 1022, 1028 (Tex. 1942) (“It would indeed be a sorry trial if an agency
could thus reject the material evidence of one side and admit and consider the evidence offered by the other, and
bind the court as to the facts by the findings made at such a hearing.”).

"0PFD at 52.

SAN ANTONIO WATER SYSTEM’S EXCEPTIONS TO THE PROPOSAL FOR DECISION PAGE 20



and well-established methodology and recommendation in this case that Protestants’ water rights
were not granted based on the use or availability of SAWS’s return flows.

E. A special condition to protect Protestants’ water rights is not necessary

1. An “adverse impact” analysis to determine whether special conditions are
“necessary” is not legally required

As shown in II.C and .D above, the PFD’s finding that Protestants’ water rights were
granted based on the use or availability of SAWS’s return flows during the Lookback Period is
legally and factually flawed. Absent that threshold determination, section 11.042(b) provides no
legal basis to reach the issue of whether a special condition to protect such water rights is
“necessary.” Accordingly, the PFD’s naked reliance on Protestants’ impact analysis to determine
whether special conditions are necessary is not legally relevant to this proceeding and should not
be adopted by the Commission.

2. The PFD applies an improper legal standard to determine adverse impacts

In concluding that the Draft Permit would have adverse impacts on Protestants’ water
rights, the PFD cites as authority for its determination 30 Tex. Admin. Code § 297.45(d).”
However, that provision applies solely to an application for a “new water right or an amended
water right.” A “water right” is a “right or amendment thereto to impound, divert, store, convey,
take, or use state water.”’> SAWS’s application expressly provides that it is not applying for an
appropriative right to use state water, and no appropriation of state water is authorized through the
Draft Permit.”> Additionally, the Commission has previously determined that applications for

§ 11.042(b) authorizations are not to be processed under statutes and rules applicable to state

"I PFD at 52 n.228.
7230 TAC § 297.1(62) (emphasis added).
3 SAWS Ex. 3 at 039883.
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water.”* Accordingly, the PFD applies an improper legal standard to reach its conclusion that the
Draft Permit would impose adverse impacts on Protestants’ water rights, and should be reversed.”
3. Protestants’ impact analysis applies inappropriate methodologies to simulate

modeled impacts based on invalid assumptions that Protestants’ water rights are
firm when they are not

As noted in II.D above, Dr. Alexander considers the annual volume reliability analysis she
used to determine whether other water rights could potentially have been granted based on an
applicant’s return flows “the most appropriate method . . . because it is based on the annual amount
authorized in the water right.”’¢ Protestants attack the ED’s methodology, alleging it is “arbitrary
and illegitimate,””” but offer no evidence to rebut Dr. Alexander’s conclusion that their water rights
were not granted based on the use or availability of SAWS’s return flows. Instead, through an
exercise that uses inappropriate time steps, considers only drought-of-record conditions rather than
the period of record applied in TCEQ’s WAM analysis,’® and invalid assumptions that Protestants’
water rights are currently firm when they are not, Protestants offer opinion testimony that their
water rights are predicted to be severely impacted.”

Protestants’ opinion testimony is based on reliability analyses using simulated monthly and
daily—rather than annual—diversion values for their water rights.®? Protestants’ analysis is flawed
because it fails to take into consideration that their water rights do not authorize a monthly or daily
diversion amount or pattern of use.3! Additionally, as pointed out by Dr. Alexander, Protestants’

modeling analysis relies on “daily step out” routines that were in the original WAM submitted to

74 Id. at 039890.

75 See Tex. Gov. Code § 2001.174(2)(D).

76 ED Ex.1 at 0027:27-32.

77T PFD at 48.

78 Protestants’ Ex. 300 at 36:27-30; 38:4—6.
7 Id. at 38:27-28.

80 See Protestants’ Ex. 317 & 318.

8L ED Ex. 1 at 0021:5-14.
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TCEQ, but the Commission declined to support this proposed WAM after an in-depth review
“because it does not treat all water rights in the basin equally,” rendering it “inappropriate for water
rights permitting.”%?

As such, for the Commission to rely on Protestants’ simulated modeling to determine

9 ey

impacts of the draft permit would not be reasonable. In stark contrast to Protestants’ “impact
analysis,” the preponderance of the evidence in the record favors a finding that the ED’s screening
analysis was rational, well explained and supported, and consistent with agency practice; applying
the same analysis that was performed for the applications of the City of Bryan, City of College
Station, City of Lubbock and the other eight authorizations for groundwater-based return flows
issued since 2006.%°

Additionally, Protestants’ opinion testimony characterizing their current water rights as
“firm” and “100% firm”3* prior to calculating the reliability impacts of SAWS’s requested
authorization is contradicted by the independent, objective, and reliable evidence in the record:
The current State Water Plan shows Protestants’ lower basin water rights, totaling 172,501 acre-
feet, have a firm yield of only 8,870 acre-feet.3> Protestants’ witness Brian Perkins agreed that the
hydrologic assumptions used in the Regional and State Plans are reasonable hydrologic
assumptions.®® Mr. Perkins further testified that Protestant GBRA has been aware since at least

2013 that “as a whole, all six of its certificates of adjudication are not firm.”®” Additionally,

Protestants’ Permit No. 1614, issued in 1952 to support construction of UCC’s chemical plant (now

82 ED Ex. 1 at 0030:18-26.

83 ED Ex. 1 at 0021:1-14; id. at 0022:23-23:2.

84 Protestants’ Ex. 300 at 39:32—40:3.

85 SAWS Ex. 35 at 5.2.17-18; Tr. V.2 at 101-12:18.
8 Tr. V.2 at 99:19-22.

87 Tr. V.2 at 94:3-7.
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recognized as CA 19-5168) was based on UCC’s water availability study concluding that the
available supply of water for the project was 98% reliable which “is obviously an adequate
supply”®® based on a period of record from 1939 to 1951 (excluding the drought of record in
1956).%°

4. Protestants’ impact analysis is not a rebuttal of the ED’s WAM-based screening tool

The PFD’s conclusion that Protestants successfully rebutted Staff’s screening analysis is
based primarily on the flawed belief that the analyses are comparable. They are not. The ED’s
analysis, as described by its author, is “not really a no injury analysis”; instead “it’s designed to
determine whether there were water rights that could potentially have been granted based on the
use or availability of return flows.”° In contrast, and despite using inappropriate timesteps and
modeling routines that TCEQ has declined to support, Protestants’ modeling analysis is offered
solely to show “modeled impacts” to Protestants’ rights under the most extreme drought of record
conditions. Protestants provide no evidence that their impact analysis addresses the issue analyzed
by ED staff—whether there were water rights that could potentially have been granted based on
the use or availability of the applicant’s return flows. Protestants also fail to show that their
perceived “impacts” are not simply the “result of Protestants’ rights having possibly benefitted for
several years from historic return flows without explicit authorization™ as argued by the ED.!
Protestants also offer no metrics similar to the ED’s 5% rule of thumb for evaluating what level of
impact, if any, in their analysis of drought of record—rather than long term average—conditions

would indicate that a water right might have been granted based on the use or availability of

8 SAWS Ex. 33 at 040244.
8 Tr. V.3 at 223:3-25.

% Tr. V.3 at 23:4-9.

°1 PFD at 35-36.
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SAWS’s return flows. Concluding that Protestants’ analysis rebuts the ED’s is as inappropriate as
comparing apples and oranges. Protestants’ analysis should be rejected.

F. Accounting Plan

The PFD also recommends that the Commission require SAWS to amend its accounting

plan to incorporate the “Kennedy Memo™*?

into the plan itself; and to account for additional
carriage losses, if any, between the saltwater barrier and the proposed diversion reach.”> SAWS
has consistently expressed its willingness to amend its accounting plan if deemed appropriate”
and has no objection to an order directing the Executive Director to require SAWS to submit an
amendment to the accounting plan.”> Despite the PFD’s finding to the contrary,”® the record
evidence shows SAWS has analyzed the 2021 WAM to determine channel losses from the points
of discharge to the mouth of the River.”” The 2021 WAM shows no channel losses from GBRA’s

saltwater barrier dam to the estuary at the mouth of the river indicated by control point CPEST.”®

III. PROPOSED REVISIONS TO PROPOSED ORDER
For the reasons set forth above, SAWS respectfully proposes the following revisions to the

ALIJs’ Proposed Order:

PAGE PROVISION PROPOSED REVISION BASIS FOR
No. PROPOSED REVISION
SAWS'’s water supply is comprised SAWS Ex.1 at
primarily of privately owned 039845:1-6

groundwater derived from various
aquifers, including the Edwards,
Trinity, Carrizo, Simsboro, and Lower
Wilcox Aquifers.

2 New after FOF 3

92 PFD at 23.

%3 PFD at 59, Proposed Order at 13, 9 1.

4 See SAWS Closing Argument at 35; SAWS Reply to Protestants’ Closing Brief at 25.
95 See Proposed Order at 13, 9 1.

% PFD at Proposed FOF 64.

97 SAWS Ex. 14 at 040081.

%8 Tr. V.3 at 161:7-63:14.
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2 New after FOF 3

After SAWS'’s water customers use
potable water provided by SAWS, the
resulting wastewater is collected by
SAWS and conveyed to SAWS’s water
recycling centers where it is treated to
type 1 reclaimed water standards.

SAWS Ex.1 at
039846:1-7

2 FOF 5

Insert “and reuse” after “divert”

Tex. Water Code

§ 11.042(b); SAWS
Closing Brief at FOF
39

4 New after FOF 6

SAWS is not seeking an appropriation
of state water.

SAWS Ex.1 at
039856:6-8; SAWS
Ex. 3 at 039883

4 New after FOF 12

Through its application, SAWS is
making a voluntary contribution of at
least 50,000 acre- feet per year of its
presently existing surplus privately
owned groundwater-based return flows
to water stewardship to assist in
maintaining the biological soundness
of the State’s rivers, lakes, bays, and
estuaries consistent with State policy
regarding waters of the state as
expressed in Texas Water Code §
11.0235(b ).

SAWS Ex.1 at
039850:4-20

4 FOF 14

Delete “Regardless of whether SAWS
should have been aware of the earlier
date,”

Not relevant

4 New after FOF 14

When reviewed by the Executive
Director’s staff, the difference in the
date of initial discharge did not change
the outcome and did not make a
difference in the Executive Director’s
analysis of the Application.

Tr. V.3 at 69:11-22;
137:17-24

4 New after FOF 18

Through the Draft Permit, the
Executive Director approved SAWS’s
accounting plan.

SAWS Ex. 8 at
040053

Change “diversion and use” to

Tex. Water Code

4 FOF 19 “diversion and reuse” § 11.042(b)

Add at the end of first sentence “and are | SAWS Ex. § at
5 FOF 22 not subject to priority calls from senior | 040054

water rights”

SAWS'’s approved accounting plan SAWS Ex. 6 at
5 New after FOF 23 | provides for protection of the water 040015-16

rights that were granted based on the
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use or availability of SAWS’s return
flows.

7 FOF 35

Change by adding “some of” to the
finding: “The EA is the source of some
of the groundwater SAWS pumps, and
thus the source of some of the
groundwater-based effluent at issue.”

Clarification
SAWS Ex. 1 at
039845:1-6

7 New After FOF 32

Protestants’ lower basin water rights
were not granted based on the use or
availability of SAWS’s privately owned
groundwater-based return flows that
are the subject of this application.

SAWS Ex. 21 at
040148:1-53:6

Change “surface” to “state.”

Clarification

7 FOF 37 Also change this Finding of Facttobe a | 30 TAC §§ 291.1
Conclusion of Law. (52) (62); 297.41
Change the second sentence to read Clarification
“Each CA was given a priority date See Protestants’ Ex.
7 FOF 39 based on the date the application for 122 atq 12

the underlying permit for a water right
was formally accepted for filing.”

7 New after FOF 39

The Water Rights Adjudication Act
prohibited recognizing any water right
that did not exist before its effective
date.

Tr. V.2 at 163:20-24

7 New after FOF 39

Protestants’ CAs did not fundamentally
change Protestants’ water rights or
give them appropriative rights they did
not already have.

Tr. V.2 at 152:13-22

Delete FOF 40 and replace with “4 CA

Essentials of Texas

8 FOF 40 evidences an existing water right that Water Resources, 6th
has been adjudicated.” edition, 2020 at 4.6.2
Delete FOF 41 and replace with Tr. V.3 at 180:4-20
“Protestants CAs were based on the
amounts of water permitted in their

8 FOF 41 underlying water rights issued in the

1940s and 1950s. None were based on
the amount used in the Lookback
Period.”

8 New after FOF 43

For purposes of water rights permitting
and administration, the San Antonio
and Guadalupe River Basins are not

PFD at 10
ED Ex. 1 at 0025:26—
31

considered together.

Insert “current” before “Water Clarification
8 | FOF44 Availability Model”
3 FOF 46 Insert “Those previous versions of the | Clarification

WAM were not used to determine water
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availability in the water rights
adjudication process or in the granting
of Protestants’ water rights in the
1940s and 1950s.” after “return flows.”

ED Ex. 1 at 0029:32—
30:3

Delete FOF 47

Not relevant to
whether Protestants’
water rights were

8 FOF 47 granted based on use
or availability of
SAWS’s return flows
8 Heading Change “Applications” to “Application” | Typographical error
Insert “TCEQ Docket Nos. 2006-1832- | Clarity
9 FOF 49 WR and 2006-1831-WR?” after “under
Section 11.042(b).”
Replace “the Commissioners stated” Clarification
with “the Commission determined as a | SAWS Ex. 3 at
9 FOF 50 matter of law.” 039900
SAWS Closing
Argument at 9
9 FOF 53 Delete “those” Clarification

9 New after FOF 55

The second step of the ED’s analysis
was not a “no injury” analysis. It was
designed to determine whether there
were water rights that could potentially
have been granted based on the use or
availability of the applicants return

flows.

Tr. V.3 at 23:4-9

9 New after FOF 55

The second step of the ED’s analysis
was a very conservative approach that
simulated Protestants water rights
“taking more water than would have
been available when their rights were
granted, assuming their water rights
were granted based on SAWS’s return
flows.”

ED Ex. 1 at 0020:20—
33

ED Ex. 1 at 0022:1-
12

9 New after FOF 56

TCEQ staff uses a 5% impact as a rule
of thumb for determining whether
additional review of historic
information is required, taking into
consideration the underlying accuracy
of historical gage flows, measurements,
and underlying model assumptions.

PFD at 28
ED Ex. 1 at 0022:13—
22

9 New after FOF 56

Protestants’ water rights do not
authorize a specific pattern of use; only
an annual amount.

ED Ex. 1 at 0022:13—
22
ED Ex. 1 at 0027:27—
32
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As a result of the technical review of
the Application, TCEQ staff
determined that Protestants’ water

ED Ex. 1 at 0022:1-
22
ED Ex. 1 at 0030:10—

10| New after FOF 57 rights were not granted based on the 15
use or availability of SAWS’s return
flows.
Replace “are expressly issued” with ED Ex. 1 at 0022:1—
10 | FOF 61 “were granted” 22
Delete “(not including Protestants’)”
After “channel losses” insert “from SAWS Ex. 14 at
10 | FOF 63 SAWS discharge points to the Mouth of | 040081
the Guadalupe River”
Delete “not” SAWS Ex. 17 at
040111:10-12:6
10| FOF 64 Tr. V.3 at 161:16-
63:14
10 | FOF 65 Change “should” to “can” Tr. V3 at 125:13-20
Delete language after “based on” and Clarification
11 | FOF 66 replace with “the amount permitted in | Tr. V.3 at 180:4-20
their underlying water right that were
granted in the 1940s and 1950s.”
11 | FOF 67 Delete FOF 67 Not relevant
Change to read “The special conditions | ED Closing
contained in the Draft Permit do-net Argument at 9-10
protect Pretestants” all existing water
rights that were granted based on the
11| FOF 68 use or availability of the return flows
SAWS seeks to divert.”
Move FOF 68 to follow FOF 23
Insert “No” before “special conditions” | See supra at 20-24
11 | FOF 69 ED Reply to Closing
Arguments at 3
A Texas Water Code § 11.042(b) Water Code
authorization is not an appropriation §§ 11.002(5); 11.027
12| New after COL 5 of state water and is not fgbji‘t to the
prior appropriation doctrine.
Double permitting of appropriative Protestants’ Ex. 616,
12 | New after COL 5 | water rights has been prohibited in Art. 7474
Texas since 1913.
The Water Rights Adjudication Act Protestants’ Ex. 122
resulted in the recognition of existing | at 11,9 14
12 | New after COL 5 water rights based on claims to existing | See also supra at 9—

and prior rights. It did not result in the
issuance of new or additional water
rights.

11
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That portion of SAWS’s treated Interim Order
effluent derived from previously used concerning the
Edward Aquifer groundwater is application by SAWS
physically and legally distinct from for Water Use Permit
ristine Edwards Aquifer groundwater. | No. 13098, Feb 14,
12 | NewaftercoL5 |? quifer g 2092 (Commission
order denying
GBRA’s plea to the
jurisdiction)
30 TAC § 210.3(24)
The Executive Director’s two-step ED Ex. 1 at 0018:17—
analysis to determine whether existing | 23:2
water rights could potentially have
been granted based on the use or
12| Newafter COLS | § 11.042(b) applicant’s
return flows is a reasonable and
rational method for making this
determination.
Change “needed” to “not necessary” See supra at 6-20
Change “Protestant’s” to “Protestants™
12 jcoLe Change “that were” to “because they
were not’
SAWS'’s intended use of 50,000 acre- 30 TAC 297.1(26)
feet of its currently surplus privately
12 | New after COL 7 | owned groundwater-based return flows
for instream purposes is a beneficial
use as defined in 30 TAC 297.1(26).
Delete “, but special conditions to See supra at 20-24
protect Protestant’s water rights
13 |lop1 encompassed in CAs 18-5173, 18-5174,
18-5175, 18-5176, 18-5177, and 18-
5178 are to be added to the Draft
Permit.”

IV. CONCLUSION

The applicable law and the evidence admitted into the record in this contested case,
together with the testimony from the hearing on the merits, support the conclusion that Water Use
Permit No. 13098, as drafted, includes all necessary special conditions pursuant to Texas Water
Code § 11.042(b), including all special conditions necessary to support and protect water rights

that were granted based on the use or availability of wastewater discharged by the Applicant. For
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the foregoing reasons, SAWS respectfully requests that the TCEQ issue the Draft Permit without

changes, and that the ALJs’ Proposed Order be amended as proposed above.

Respectfully submitted,

Mo
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