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November 23, 2021

TO: Persons on the attached mailing list.

RE: Jonathan Carter Osinga and Laura Christine Osinga
TPDES Permit No. WQ0002959000

Decision of the Executive Director.

The executive director has made a decision that the above-referenced permit application
meets the requirements of applicable law. This decision does not authorize
construction or operation of any proposed facilities. This decision will be
considered by the commissioners at a regularly scheduled public meeting before any
action is taken on this application unless all requests for contested case hearing or
reconsideration have been withdrawn before that meeting.

Enclosed with this letter is a copy of the Executive Director’s Response to Comments. A
copy of the complete application, draft permit and related documents, including public
comments, is available for review at the TCEQ Central Office. A copy of the complete
application, the draft permit, and executive director’s preliminary decision are available
for viewing and copying at the Texas Commission on Environmental Quality Region 4,
Stephenville Office, 580 West Lingleville Road, Suite D, Stephenville, Texas 76401.

If you disagree with the executive director’s decision, and you believe you are an
“affected person” as defined below, you may request a contested case hearing. In
addition, anyone may request reconsideration of the executive director’s decision. The
procedures for the commission’s evaluation of hearing requests/requests for
reconsideration are located in 30 Texas Administrative Code Chapter 55, Subchapter F.
A brief description of the procedures for these two requests follows.

How to Request a Contested Case Hearing.

It is important that your request include all the information that supports your right to a
contested case hearing. Your hearing request must demonstrate that you meet the
applicable legal requirements to have your hearing request granted. The commission’s
consideration of your request will be based on the information you provide.

The request must include the following:
(1) Your name, address, daytime telephone number, and, if possible, a fax number.

(2)  The name of the applicant, the permit number and other numbers listed above so
that your request may be processed properly.
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(3) A statement clearly expressing that you are requesting a contested case hearing.
For example, the following statement would be sufficient: “I request a contested
case hearing.”

(4)  If the request is made by a group or association, the request must identify:

(A) one person by name, address, daytime telephone number, and, if possible,
the fax number, of the person who will be responsible for receiving all
communications and documents for the group;

(B) the comments on the application submitted by the group that are the basis
of the hearing request; and

(C)  byname and physical address one or more members of the group that
would otherwise have standing to request a hearing in their own right.
The interests the group seeks to protect must relate to the organization’s
purpose. Neither the claim asserted nor the relief requested must require
the participation of the individual members in the case.

Additionally, your request must demonstrate that you are an “affected person.” An
affected person is one who has a personal justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application. Your request
must describe how and why you would be adversely affected by the proposed facility or
activity in a manner not common to the general public. For example, to the extent your
request is based on these concerns, you should describe the likely impact on your health,
safety, or uses of your property which may be adversely affected by the proposed facility
or activities. To demonstrate that you have a personal justiciable interest, you must
state, as specifically as you are able, your location and the distance between your
location and the proposed facility or activities.

Your request must raise disputed issues of fact that are relevant and material to the
commission’s decision on this application that were raised by you during the public
comment period. The request cannot be based solely on issues raised in comments that
you have withdrawn.

To facilitate the commission’s determination of the number and scope of issues to be
referred to hearing, you should: 1) specify any of the executive director’s responses to
your comments that you dispute; 2) the factual basis of the dispute; and 3) list any
disputed issues of law.

How to Request Reconsideration of the Executive Director’s Decision.

Unlike a request for a contested case hearing, anyone may request reconsideration of the
executive director’s decision. A request for reconsideration should contain your name,
address, daytime phone number, and, if possible, your fax number. The request must
state that you are requesting reconsideration of the executive director’s decision, and
must explain why you believe the decision should be reconsidered.



Deadline for Submitting Requests.

A request for a contested case hearing or reconsideration of the executive director’s
decision must be received by the Chief Clerk’s office no later than 30 calendar days
after the date of this letter. You may submit your request electronically at
www.tceq.texas.gov/agency/decisions/cc/comments.html or by mail to the following
address:

Laurie Gharis, Chief Clerk
TCEQ, MC-105
P.O. Box 13087
Austin, Texas 78711-3087

Processing of Requests.

Timely requests for a contested case hearing or for reconsideration of the executive
director’s decision will be referred to the TCEQ’s Alternative Dispute Resolution
Program and set on the agenda of one of the commission’s regularly scheduled
meetings. Additional instructions explaining these procedures will be sent to the
attached mailing list when this meeting has been scheduled.

How to Obtain Additional Information.

If you have any questions or need additional information about the procedures
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040.

S, Yhona

LG/mo

Enclosure
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Ryan Vise, Director
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Michael T. Parr II, Staff Attorney
Texas Commission on Environmental
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Environmental Law Division MC-173
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Kayla Robichaux, Technical Staff
Texas Commission on Environmental
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TPDES PERMIT NO. WQ0002959000

APPLICATION BY § BEFORE THE
JONATHAN & LAURA OSINGA § TEXAS COMMISSION ON
FOR MAJOR AMENDMENT TO TPDES § ENVIRONMENTAL
PERMIT NO. WQ0002959000 § QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality
(the Commission or TCEQ) files this Response to Public Comment (Response) on the
application by Jonathan Carter Osinga and Laura Christine Osinga (Applicants) for a
Major Amendment to Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0002959000 (proposed permit), and on the ED’s preliminary decision on the
application. As required by Title 30 of the Texas Administrative Code (30 TAC) Section
(§) 55.156, before a permit is issued, the ED prepares a response to all timely, relevant,
and material, or significant comments. The Office of the Chief Clerk received timely
comments from the City of Waco (the City), and Touchstone Ranch Land, LLC, and
Touchstone Ranch Recovery Center (collectively, ‘Touchstone’). This response addresses
all timely public comments received, whether withdrawn or not. If you need more
information about this permit application or the wastewater permitting process, please
call the TCEQ Public Education Program at 1-800-687-4040. General information about
the TCEQ can be found on the TCEQ web site at http://www.tceq.texas.gov.

BACKGROUND

In November of 2020, the permit’s ownership was transferred from Frans &
Margreet Osinga to the current Applicants, and the site’s name changed from Moo-Over
Dairy to Overcrest Dairy.

On December 3, 2020, the Applicants submitted a Major Amendment application
for their Concentrated Animal Feeding Operation (CAFO) individual permit. If the
proposed permit is issued it will authorize an increase in the total number of dairy cattle
from 990 head to a maximum capacity of 2,500 head, of which 1,500 head will be
milking cows. The proposed permit increases the total land application area from 78 to
171 acres and authorizes onsite composting. Lastly, after due diligence and a report of
“No Evidence Well,” the proposed permit incorporates existing Well no.5 with a 150-foot
buffer in the enlarged LMU no.4. Specifically, the proposed permit authorizes enlarging
the property’s boundaries to include land to expand two Land Management Units (LMUS)
(LMU no.3: 6 acres to 37 acres and LMU no.4: 11 acres to 51 acres), and combine and
reconfigure existing LMUs (LMU no.1: 49 acres to 47 acres, LMU no.2: 12 to 36 acres).

Description of Facility

Overcrest Dairy, or the CAFO facility (facility), is located at 17298 South US
Highway 281, in Hico, Erath County, Texas. The facility is in the drainage area of the
North Bosque River in Segment no.1226 of the Brazos River Basin. If the proposed
permit is issued, the facility will consist of one Retention Control Structure (RCS no.1),
one Slurry Basin and two Settling Ponds.

The total required capacity without freeboard for RCS no.1 is 28.97 acre-feet (ac-
ft). The design calculations for RCS no.1 were revised and the required capacity was
decreased from 30.17 to 28.97 ac-ft because the drainage area of RCS no.1 is being
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reconfigured because of the removal of pens and the conversion of RCS no.2 to Settling
Pond no.2 with its changed design removal efficiency.

Procedural Background

The TCEQ received the Major Amendment application on December 3, 2020, and
declared the application administratively complete on January 14, 2021. The Applicants
published the Notice of Receipt and Intent to Obtain a Water Quality Permit (NORI) in
English in Erath County, Texas in the Stephenville Empire Tribune on January 21, 2021,
and in Spanish in La Prensa Communidad on January 26, 2021. The ED completed the
Technical Review of the application on June 2, 2021, and prepared the proposed permit,
which if approved, would establish the conditions under which the facility must operate.
The Applicants published the Notice of Application and Preliminary Decision (NAPD) in
English in Erath County, Texas in the Stephenville Empire Tribune on August 18, 2021, in
Spanish in La Prensa Communidad on August 26, 2021, and the public comment period
ended on September 23, 2021. Because this application was received after September 1,
2015, and because it was declared administratively complete after September 1, 1999, it
is subject to both the procedural requirements adopted pursuant to House Bill 801, 76th
Legislature, 1999, and the procedural requirements and rules implementing Senate Bill
709, 84" Legislature, 2015, which are implemented by the Commission in its rules in 30
TAC Chapters 39, 50, and 55.

Access to Rules, Laws and Records

= All administrative rules: Secretary of State Website: www.sos.state.tx.us

= TCEQ rules: Title 30 of the Texas Administrative Code: www.sos.state.tx.us/tac/
(select TAC Viewer on the right, then Title 30 Environmental Quality)

= Texas statutes: www.statutes.capitol.texas.gov

=  TCEQ website: www.tceq.texas.gov (for downloadable rules in WordPerfect or
Adobe PDF formats, select “Rules, Policy, & Legislation,” then “Current TCEQ
Rules,” then “Download TCEQ Rules”);

» Federal rules: Title 40 of the Code of Federal Regulations (C.F.R.)
http://www.ecfr.gov/cgi-bin/text-idx?tpl=/ecfrbrowse/Title40/40tab_02.tpl

» Federal environmental laws: http://www.epa.gov/lawsregs/

* Environmental or citizen complaints may be filed online at:
https://www.tceq.texas.gov/assets/public/compliance/monops/complaints/comp
laints.html or by sending an email to the following address:
cmplaint@TCEQ.texas.gov.

Commission records for the facility are available for viewing and copying at
TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of Chief
Clerk, for the current application until final action is taken). The permit application has
been available for viewing and copying at TCEQ’s regional office in Stephenville, Tx
(Region no.4 - CAFOs) located at 580 West Lingleville Road, Suite D, Stephenville, Texas
76401, since publication of the NORI. The final permit application, proposed permiit,
statement of basis/technical summary, and the ED’s preliminary decision are available
for viewing and copying at the same location.

The ED has determined that the proposed permit, if issued, meets all statutory
and regulatory requirements and is protective of the environment, water quality, and
human health. However, if you would like to file a complaint about the facility
concerning its compliance with the provisions of its permit or with TCEQ rules, you may
contact the TCEQ’s regional office in Stephenville, Tx (Region 4 - CAFOs) at (254) 552-1900,
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(800) 687-7078 or the TCEQs Regional Office in Fort Worth, TX (Region 4) at (817) 588-5800,
or the statewide toll-free number at 1-888-777-3186 to address potential permit
violations. In addition, complaints may be filed by sending an e-mail to
cmplaint@tceq.texas.gov, or online at:
https://www.tceqg.texas.gov/compliance/complaints (select “use our online form”).

If an inspection by the Regional Office finds that the facility is out of compliance,
the facility may be subject to enforcement actions.

COMMENTS AND RESPONSES
COMMENT 1:

Touchstone commented that the best management practices for the handling of
wastewater and potential pollutants at the facility are not consistent with the TCEQ
regulations. Touchstone commented further that the proposed change to the dairy could
increase the risk of infection of their patients who reside on its property.

RESPONSE 1.

The proposed permit is intended to be protective of human health and the environment
provided the Applicant operates and maintains the facility according to TCEQ rules and
the requirements in the proposed permit.

The proposed permit requires the facility develop a pollution prevention plan (PPP) for
proper operation and maintenance of the dairy. The PPP must include the following
provisions:

1)  The facility must have a description of waste handling procedures in its PPP and
these procedures are subject to review by TCEQ for compliance with TCEQ rules.

2) Application rates of wastewater shall not exceed the nutrient uptake (agronomic
rate) of cover crop and hydrologic capacity. This helps prevent odors and other
nuisance conditions caused by standing water or excess water.

3) Application of wastewater must be managed so as to minimize ponding or
puddling of wastewater on the site, prevent tailwater discharges to waters in the
state, and prevent the occurrence of nuisance conditions.

4)  When manure is stockpiled, it is to be stored in a well-drained area with no ponding
of water, and the top and sides of stockpiles shall be adequately sloped to ensure
proper drainage. Manure storage areas shall be bermed to contain drainage from
manure stockpiles or otherwise located within the drainage area of an RCS.

5) The solids must be cleaned out of the RCS to prevent the accumulation of solids
from exceeding the sludge volume designed for the structure. The Applicant is
required to remove solids only when there are favorable wind conditions that carry
odors away from nearby receptors.

6) Dead animals shall be properly disposed of within three days unless otherwise
provided by the ED.
COMMENT 2.

Touchstone is concerned that the proposed change to the dairy will potentially increase
odor, dust, vectors, and flies from the dairy operation; and that the permit has not
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adequately addressed the potential dust, vectors and flies that cause nuisance
conditions for neighbors.

Touchstone commented that the odor control plan that was selected as the buffer
option in the application for an operation that started before August 19, 1998, is not
correct, nor consistent with 30 TAC § 321.43, as the operation was only registered in
2000. Touchstone commented that both a quarter-mile buffer and an odor control plan
should be applicable.

The City commented that the proposed increase in the head count should be denied
avoiding worsening the existing odor problems that have severe and restricting impacts
on the use and enjoyment of neighboring properties, including property used as a
recovery center by a neighboring landowner.

RESPONSE 2:

The TCEQ Central Registry record shows that the animal feeding operation started at the
site under the ownership of M. D. Schouten Inc. on March 9, 1988. Because this site was
in operation prior to August 19, 1998, it’s able to obtain the air standard authorization
by either complying with the quarter-mile buffer zone requirement or by submitting an
odor control plan. In this case, the Applicant submitted an odor control plan that
complies with the requirements in 30 TAC § 321.43(j)(2)(F). Additionally, Touchstone is
located over a half-mile from the production area of the dairy.

Section VILD of the proposed permit contains provisions related to air emission
limitations. The permit prohibits the facility from creating a nuisance. TCEQ’s CAFO
rules define a nuisance as:

Any discharge of air contaminant(s), including but not limited to odors of
sufficient concentration and duration that are or may tend to be injurious to or
that adversely affects human health or welfare, animal life, vegetation, or
property, or that interferes with the normal use and enjoyment of animal life,
vegetation, or property. See 30 TAC §321.32(36).

The permit also requires the Applicant to take necessary action to abate any nuisance
condition as soon as practical or as specified by the ED. Section VIL.D.2. and VII.D.3. of
the proposed permit provide specific requirements related to the design and operation
of RCSs to minimize odors in accordance with accepted engineering, dust control,
maintenance, and housekeeping practices to reduce or prevent nuisance conditions.

Regarding flies, any nuisance conditions can have a direct relationship to the occurrence
of fly populations and breeding ground; but are controlled by the facility through best
management practices (BMPs). BMPs are required by TCEQ rules and the proposed
permit, and if properly implemented, should reduce the potential for insect and fly
breeding.

For the existing and future operation of the facility, if there are concerns that the
Applicants’ activities are creating any nuisance conditions, the public may contact
TCEQ's Regional office in Stephenville, Tx (Region 4 - CAFOs) at (254) 552-1900 or
800-687-7078, DFW’s Regional Office at 817-588-5800, or the statewide toll-free number
at 1-888-777-3186 to investigate whether a permit violation has occurred. Additionally,
citizen complaints may be submitted to cmplaint@tceq.texas.gov or filed online at the
following website:

https://www.tceq.texas.gov/assets/public/compliance/monops/complaints/complaints.
html.
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TCEQ's regional staff investigates public complaints, and the agency takes appropriate
enforcement action if the investigator documents a violation(s). The proposed permit
does not limit the ability of a landowner to use common law remedies for trespass,
nuisance, or other causes of action in response to activities that may or do result in
injury or adverse effects on human health or welfare, animal life, vegetation, or
property, or that may or do interfere with the normal use and enjoyment of animal life,
vegetation, or property.

If the applicant fails to comply with all requirements of the permit, it may be subject to
enforcement action.

COMMENT 3:

Touchstone commented that the operation at the Touchstone Ranch depends on a well
for bathing and preparation of food, and that it’s concerned that the proposed CAFO
expansion would potentially increase the risk of contamination of groundwater in the
area, which would potentially have adverse impacts on Touchstone’s ability to maintain
safe and effective operations.

RESPONSE 3:

The proposed permit requires a Recharge Feature Certification (RFC), a plan to address
recharge features documented in the PPP. The TCEQ’s CAFO rules define recharge
features as:

Those natural or artificial features either on or beneath the ground surface at the
site under evaluation that provide or create a significant hydrologic connection
between the ground surface and the underlying groundwater within an aquifer.
Significant artificial features include, but are not limited to, wells and excavation
or material pits. Significant natural hydrologic connections include, but are not
limited to faults, fractures, sinkholes, or other macro pores that allow direct
surface infiltration; a permeable or shallow soil material that overlies an aquifer;
exposed geologic formations that are identified as an aquifer; or a water course
bisecting an aquifer.

These features, if present, must be protected by buffer zones. The approved RFC
submitted in the permit application must be updated and maintained in the onsite PPP.
The RFC describes the location of the dairy relative to certain natural and artificial
features that could result in adverse groundwater impacts.

The RFC submitted with the permit application identified 5 water wells. Well buffer
exception requests, which contain additional protective measures in lieu of buffers, were
submitted and approved by the TCEQ for three of these wells (no.1, no.3 and no.4),
which have protective measures to protect groundwater from contamination. The
remaining two wells are required to maintain a 150-foot buffer distance from land
application of manure and wastewater.

The proposed permit requires the Applicant to conduct an annual site inspection.
Section X.L. is included in the permit to address the inspection of the wells during the
annual site inspection, and it reads as follows:

During the annual site inspection, the permittee will inspect Well nos.1, 3, and 4.
Special attention should be given to ensure that the concrete slabs, well heads,
and the best management practices listed in Table 3 are in place and functional.
Integrity compromises, such as the concrete slab cracking, sanitary seal
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deterioration, cracks in the well casing, or well house deterioration will be
repaired within 30 days of the discovery. Permittee shall ensure no runoff or
wastes encroach upon the wells. Fertilizers and pesticides will not be stored on or
in any structure that houses the water wellhead. Maintenance records for the
wells shall be maintained onsite.

Seepage of contaminants into groundwater is minimized in the pen area by maintaining
slopes and surface compaction, which limits infiltration into the soil and groundwater
and directs wastewater runoff into an RCS. Seepage is minimized in the RCSs with liners.
The proposed permit requires that each RCS is designed and constructed in accordance
with the technical standards developed by the National Resource Conservation Service,
American Society of Agricultural and Biological Engineers, American Society of Civil
Engineers, or American Society of Testing Materials that are in effect at the time of
construction. Where site-specific variations are warranted, a licensed Texas Professional
Engineer must document these variations and their appropriateness to the design.

Section VIIA.3(b) of the permit specifies design and construction standards for RCSs.
Section VIIA.3(f) and (g) specify additional design and construction standards relative to
liners. Analysis of plasticity index, liquid limits, and percent passing a 200-mesh sieve
will assist the construction contractor and design engineer in determining if the soil
proposed for use as a liner can achieve the compaction, permeability, and specific
discharge requirements of the permit. The liner design and construction requirements in
the permit will ensure adequate protection of groundwater and meet the requirements
of 30 TAC § 321.38(g).

The proposed permit requires that the RCS liners be designed and constructed with
hydraulic conductivities no greater than 1 x 107 centimeters per second (cm/sec), a
thickness of 18 inches or its equivalency in other materials, and not exceed a specific
discharge through the liner of 1.1 x 10° cm/sec with a water level at spillway depth. This
requirement is designed to protect groundwater by preventing seepage from the RCSs.
After the construction and modification of the proposed RCSs, the Applicant must
submit a liner certification prepared by a Texas licensed professional engineer
documenting compliance with design standards and seepage standards for all RCSs. A
valid liner protects the groundwater from the wastewater stored in the RCSs.

COMMENT 4.

Touchstone commented that the permit is not consistent with the North and Upper
North Bosque Rivers (Segments nos. 1226 and 1255) total maximum daily loads (TMDL)
and the TMDL implementation plan (I-Plan). Moreover, Touchstone stated that the
proposed expansion of the dairy does not include conditions adequate to ensure
consistency of the permit with the applicable TMDL, as incorporated into the State Water
Quality Management Plan.

Touchstone commented further that the proposed increase in the number of dairy cattle
will create the potential for the increased loading of Phosphorus (P) in the watershed.

RESPONSE 4:

The North Bosque River TMDL is not tied to the number of animals permitted in the
watershed and does not limit the number of dairy cows in the watershed. Instead, the
TMDL is interrelated to best management practices (BMPs), including the land
application of the nutrients, consistent with management practices that ensure
appropriate utilization by crops. The TMDL has P-limits that protect water quality by
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using narrative water quality criteria and uses approved BMPs. Permits that are issued
must be consistent with the TMDL. While this permit application adds to the number of
permitted cows at the facility, the Applicant must construct RCSs that are designed to
hold a 25-year, 10-day rainfall event.

An adaptive management approach is the appropriate means to manage P-loading in the
North Bosque River watershed. The I-Plan emphasizes this approach by achieving the P-
reductions targeted in the TMDL. The CAFO rules in 30 TAC Chapter 321 reflect the
necessary adjustments to management practices necessary to, over time, reach the
TMDL target. Accordingly, the model used in the TMDL demonstrates that water quality
conditions would improve significantly even with many more dairy cattle in the
watershed if management practices were improved. Regardless of the number of dairy
cattle, the in-stream water quality goals remain as they were established in the TMDL.

The I-Plan recognizes that new dairies may begin operating or existing dairies may
expand in the watershed. New or expanding operations are required to meet all the new
management practices found in 30 TAC Chapter 321, Subchapter B. The operational and
management strategies in the rules and proposed permit are designed to reduce nutrient
loading and be consistent with the North Bosque River TMDL.

The North Bosque TMDL has a goal of a 50% reduction in instream loading. The TMDL
and I-Plan address growth of CAFOs through BMPs designed to decrease loading not by
capping the number of head or acres of land. Neither the TCEQ rules, nor the I-Plan
require a 50% haul-out of collectible manure. New or existing CAFOs who seek to add
head in the watershed are given five options for dealing with 100% of the collectible
manure. Those options are found in Texas Water Code (TWC) § 26.503(b)(2) and are:

(A) Disposed of or used outside of the watershed,;
(B) Delivered to a composting facility approved by the ED;

(C) Applied as directed by the commission to a waste application field owned or
controlled by the owner of the CAFO if the field is not a historical waste application
field;

(D) Put to another beneficial use approved by the ED; or

(E) Applied to a historical waste application field that is owned or operated by the
owner or operator of the CAFO only if:

(i) Results of representative composite soil sampling conducted at the
application field and filed with the TCEQ, show that the waste application
field contains 200 or fewer Parts Per Million (ppm) of extractable P; or

(ii) The manure is applied with commission approval, in accordance with a
detailed nutrient utilization plan approved by the commission that is
developed by:

(@ An employee of the United States Department of Agriculture’s Natural
Resources Conservation Service;

(b) A nutrient management specialist certified by the United States
Department of Agriculture’s Natural Resources Conservation Service;

(c) The State Soil and Water Conversation Board;
(d) The Texas Agricultural Extension Service;
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() An agronomist or soil scientist on the full-time staff of an accredited
university located in the state; or

(f) A professional agronomist or soil scientist certified by the American
Society of Agronomy.

The Nutrient Management Plan/Nutrient Utilization Plan (NMP/NUP) submitted with the
application reflects the Applicant’s present intent to route manure off-site. However, the
other disposal methods allowed by TWC 26.503(b)(2) remain available to the Applicant,
subject to modification of their NMP.

COMMENT 5:

Touchstone commented that the nutrient application rates set forth in the application
are limited consistent with the requirements of the TCEQ rules, including, without
limitation, those set forth at 30 TAC §§ 321.36, 321.40, and 321.42.

However, Touchstone commented that the permitted application rates of nutrients are
excessive and the yield goals for the crops identified have not been demonstrated to be
realistic, which indicates that the nutrient application rates have not been shown to be
appropriate.

RESPONSE 5:

The CAFO rules and proposed permit require an NMP that is based on the Natural
Resources Conservation Service (NRCS) 590 practice standard (590 standard), which was
developed in response to the 590 standard to limit nutrient application to different soil
types and limitations. The Applicant submitted a NMP that was prepared and certified
by a nutrient management specialist.

The proposed permit requires that the NMP be updated annually. This annual update is
required to incorporate the annual soil, manure, and wastewater analyses. However, the
Applicant is not prohibited from updating the NMP as necessary. The 590 standard
prescribes periodic plan reviews to determine if adjustments or modifications are
needed, and at a minimum, the plan should be reviewed and revised with each soil test
cycle. Even if the crop goals do not utilize all the planned nutrients, the remainder will
be reflected in the soil analysis and application rates will be adjusted accordingly.
Attachment E of the proposed permit describes the methodology for annual
recalculation of the application rates.

The 590 standard-NMP spreadsheet tool adequately addresses changes in the
Phosphorus (P) runoff potential because of its built-in self-adjusting design to control
(i.e., lower the potential) P-movement out of the land application areas, as described in
Appendix 5 of the 590 standard. In addition, annual recalculations based on most recent
manure, wastewater, and soil analyses information input into the NMP will result in
application rates of nitrogen (N) and P that will maintain the P-runoff potential constant
as a result, be protective of the environment.

Regarding yield goals, Table 1 of Attachment F to the permit includes the list of
alternative crops and yield goals that was approved for all the LMUs that are permitted
for the dairy that the Applicant can select from and lists the N and P requirements and
removal for each crop and yield goal.

If the proposed yield goals are not achieved, due to lower than average rainfall, crop
damage, or any other crop failure, the soil test results will indicate a higher-than-
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expected nutrient value. These values will then be used to determine the maximum
application rate for the following year.

Record keeping requirements at 30 TAC § 321.46(d)(8)(F) state the actual yield of each
harvested crop must be recorded monthly. The information is available to the ED during
field investigations.

COMMENT 6:

Touchstone commented that the soil limitations in the LMUs have not been addressed in
a specific fashion adequate to prevent the harmful runoff of nutrients.

RESPONSE 6:

According to the RFC, the soils underlying the land application areas are primarily
Maloterre (Ma), Nimrod (NdC), Patilo-Arenosa-Nimrod (NpB) Nimrod-Arenosa-Patilo (NpD)
Selden (SAC) and Windhorst (WsC2). Table 4 of the permit includes the soil series,
potential limitations, and best management practices (BMPs) to address the limitations
for land application. The application of wastewater and manure will be performed at
agronomic rates in accordance with an approved NMP/NUP. The following BMPs were
included in the application:

1) Irrigation events will be managed to assist in maintaining soil moisture levels
within the range of the available water holding capacity of that Land Management
Unit.

2) Land Application will be based upon the Available Water Capacity (refer to the
nutrient management plan (NMP) of the soil and will not exceed agronomic rates
for nutrients.

3) No land application to inundated soils.

COMMENT 7

Touchstone commented that the RCS at the site is not designed and operated in a
manner protective of the environment and compliant with the requirements of the TCEQ
rules; and stated specifically that the Midwest Plan Services standards do not provide
adequate protection sufficient to meet the requirements of the TCEQ rules.

RESPONSE 7

The CAFO rules and proposed permit require that the RCS(s) must be designed and
constructed to meet or exceed the margin of safety, equivalent to the volume of runoff
and direct precipitation from the 25 year/10-day rainfall event. 12.1 inches is the design
rainfall event, at which time the CAFO is authorized to discharge. The permit states:

Except as provided in this subsection, each RCS, at a minimum, shall be designed
and constructed in accordance with the technical standards developed by the
Natural Resources Conservation Service, American Society of Agricultural and
Biological Engineers, American Society of Civil Engineers, American Society of
Testing Materials, or other technical standard approved by the executive director
that are in effect at the time of construction. Where site-specific variations are
warranted, a licensed Texas professional engineer shall document these
variations and their appropriateness to the design.

Midwest Plan Service design standards have been approved by the ED for use in
designing CAFO facilities. The application includes design calculations and certification
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by a Professional Engineer, which determine the design criteria for the RCS(s) and are
consistent with the CAFO rules in 30 TAC § 321.38(e)(3).

COMMENT 8:

Touchstone commented that the amendment application should be denied. In the
alternative, Touchstone suggests it be granted affected person status so that it may
pursue a contested case hearing regarding the issues raised in its comments.

RESPONSE 8:

The ED declines to deny the application because the application, the facility’s design,
and its operation meet the requirements of the applicable TCEQ rules. Additionally, the
ED’s analysis of affected person status is not appropriate at this point in the
application’s processing.

COMMENT 9:

The City comments that the soil level of Phosphorous (P) for most LMUs exceeds 200
ppm, the maximum amount of allowable P-production, and that the proposed permit
has not accounted for the additional head of cattle that will further impact P-levels.

Additionally, the City commented that the proposed permit should address elevated
LMU levels of P in compliance with the 200-ppm standard, the impact of the
additional head of cattle on P-levels, the soil concentrations on irrigation fields, and
how to properly manage the waste and avoid negative water quality impacts.

RESPONSE 9:

The proposed permit requirements are consistent with TCEQ rules relative to P-
reduction in LMUs. The use of P-based assessments requires additional action on LMUs
exceeding 200 ppm. All waste application is limited under the permit provisions to avoid
significantly increasing P-runoff into the North Bosque River. An LMU that reaches a P-
level of 200 ppm triggers the NUP requirement. See 30 TAC § 321.40(k)(3) and Section
VILLA.8(c) of the permit. A NUP must be approved by the ED prior to land application of
any additional manure, sludge, or wastewater to the LMU.

In a letter dated February 6, 2020 the ED approved the NUP for existing LMUs nos.1-3
with over 200 ppm of P.

The table below illustrates numbers from the Applicant’s NUP to compare the maximum
application rate versus the proposed application rate. The plan is based on a goal of
maintaining P-levels in soil tests below 200 ppm, which results in a planned application
amount that is less than the maximum allowed under the East Texas P-Index (application
on all LMUs, collectively). NUPs are routinely updated, and the values shown below are
subject to change.

LMU Soil Test P (ppm) | Max. Annual Applied P,O; | % of Maximum
Name P,0O; (Ibs/ac) (Ibs/ac) Allowable

LMU no.1 292 104 51 49.6
LMU no.2 529 0 0 0
LMU no.3* New LMU 0 0 0
LMU no.4* New LMU 0 0 0
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Note: *New LMUSs to be soil sampled upon permit approval, and prior to land
application. This was also addressed in the note to Table 2 of Attachment F that relates to
Current Site-Specific Information from the NMP.

Additionally, when the results of the annual soil analysis show a P-level of more
than 500 ppm for a particular LMU, the Applicant must file with the ED a new or
amended NUP with a P-reduction component, based on crop removal. If the P-reduction
component is triggered and the results of tests performed on composite soil samples
collected 12 months or more after the plan is filed do not show a reduction in P-
concentration in 0-6 inches of soil depth (Zone 1), the Applicant is subject to
enforcement action.

This permit amendment includes the following LMU changes: two new LMUs -
LMU no.3 - 37 acres and LMU no.4 - 51 acres have been added to the proposed permit,
and four existing LMUs (LMU no.1 - 49 acres, LMU no.2 - 12 acres, LMU no.3 - 6 acres
and LMU no.4 - 11 acres) have been combined and reconfigured to form two LMUs: LMU
no.1 - 47 acres and LMU no.2 - 36 acres. The total land application area will increase
from 78 to 171 acres.

The proposed permit addresses the handling of excess manure that is generated by the
dairy as stated in Response 5 above.
COMMENT 10:

The City commented that the proposed permit has not clarified if irrigation
equipment will be installed to manage RCS levels. If there will be pivots, soil
concentrations on those irrigation fields are absent in the application.

RESPONSE 10:

TCEQ rules do not require ED review or approval of the equipment an applicant
will use to dewater the RCS. The proposed permit requires that the Applicant ensure
that the irrigation system design can remove wastewater from the RCS on a regular
schedule. Equipment capable of dewatering the RCS must be available and operational
whenever needed to restore the operating capacity required by the RCS management
plan. This gives the Applicant flexibility on the type of equipment to be used at the time
of dewatering.

COMMENT 11.:

The City commented the liner certifications for the RCS last occurred in 2008;
and that the proposed permit did not address the condition of the liner (due to
operations at the facility since the 2008 certifications), nor does it address how the liner
will be impacted by the proposed expansion. Examples of possible impacts include, but
are not limited to, the following: changes in ground contour, construction near or next to
the liner, or the use of heavy equipment and machinery near or next to the liner.

The City commented that a new liner certification for the RCS should be required
to protect against water quality impacts.

RESPONSE 11.:

The required capacity of RCS no.1 is 28.97 acre-feet, and the certified capacity is
30.94 acre-feet, therefore there is no proposed construction or modification or liner
disturbance for the existing RCS. TCEQ regional inspectors can review the current liner
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certifications during site inspections and determine their compliance with TCEQ rules
and the existing authorization.

The Applicants are currently required to have a site evaluation conducted every
five years by a licensed Texas professional engineer to review the existing engineering
documentation, complete a site evaluation of the structural controls, review existing
liner and RCS capacity documentation, and complete and certify a report of their
findings. The site evaluation would be a comparison of what is required by the
engineering documentation and the actual structural controls, as constructed, operated,
and maintained. Should the engineer determine that the structural controls are
inadequate with respect to the design requirements in the engineering documentation,
those findings would be included in the certified report. Licensed Texas professional
engineers are subject to standards of performance as established by the Texas Board of
Professional Engineers.

The liner is not required to be re-certified, unless repairs are required based on
the engineer determining that the liner was compromised. The engineer's evaluation is
kept in the onsite PPP, and is not required to be submitted to the ED.

Section VIL.A.3(a) of the proposed permit includes the requirements for RCS
Certifications, and it states as follows:

(@) RCS Certifications

(1) The permittee shall ensure that the design and completed construction of
the RCS(s) is certified by a licensed Texas Professional Engineer prior to use.
The certification shall be signed and sealed in accordance with the Texas
Board of Professional Engineers requirements.

(2) Documentation of liner and capacity certifications must be completed for
each RCS prior to use and kept on-site in the PPP. Table 2 below shows the
current RCS liner and capacity certifications.

COMMENT 12:

The City commented that the reconfiguration of the drainage area of RCS no.1 by the
removal of pens means that the animals will be housed in a smaller area than is
currently permitted; and concluded that the concentration of the animals within a
smaller space will increase pollutant levels produced which will negatively impact water
quality in the Bosque River.

RESPONSE 12:

The permit only authorizes discharges from a properly designed, constructed, operated,
and maintained RCS in the event of chronic or catastrophic rainfall events, or
catastrophic conditions that cause an overflow. Discharges are not authorized under any
circumstances from diversion structures. Reconfiguration of the drainage area means
that more animals will be housed under roof and the drainage area contributing runoff
to the RCS will be reduced, thereby reducing the chance of discharge.

Because this CAFO is in a major sole-source impairment zone and is also subject to the
requirements of the TMDL for the Bosque watershed, the proposed permit contains a
variety of additional controls on potential runoff from the facility. Some of these
requirements, such as the NMP, are specifically focused on controlling phosphorus in
runoff. However, most of the additional requirements are designed to further control the
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potential volume and frequency of runoff during extreme wet weather conditions. These
provisions include:

1) Larger runoff retention structures designed with a margin of safety for a 25 year,
10-day rainfall event;

2) Allowing discharges only if rainfall volume were to exceed this additional margin
of safety;

3) Additional restrictions on land application and disposal of agricultural wastes;
and

4) Additional requirements for buffer strips adjacent to LMUs and production areas.

5) Section VILA.3.(2)(c) and Attachment A to the permit describe the stormwater and
wastewater diversion at the facility.

These controls on the frequency and amount of potential runoff also provide a
commensurate increase in protection from bacteria in runoff associated with animal
wastes. In combination, these requirements establish an effective and realistic approach
to preclude runoff loading from bacteria that could cause water quality degradation or
contribute to an existing violation of water quality in this watershed.

The ED believes these permit provisions are sufficient to reduce and/or prevent impacts
to water quality from this facility.
COMMENT 13:

The City commented that the application of compost, manure, sludge, slurry, or
wastewater should be prohibited on those portions of the LMUs most directly impacting
neighboring properties.

RESPONSE 13:

Under the proposed permit, the dairy must land apply commercial fertilizer, wastewater,
sludge, and manure (manure includes slurry) in accordance with its nutrient
management plan (NMP), which must be developed by a certified nutrient management
specialist based on United States Department of Agriculture/Natural Resource
Conservation Service Practice Standard 590.

Additional conservation practices have been imposed on LMUs adjacent to water in the
state. These conservation practices require a 100-foot vegetative buffer. In addition,
filter strips, a vegetative barrier, and/or contour buffer strips are required when site-
specific conditions and Natural Resource Conservation Service practice standards
specify which conservation practices must be implemented. The conservation practices
reduce erosion and remove suspended solids and nutrients in runoff from LMUs. These
practices improve the quality of stormwater runoff prior to entering water in the state.

Section VILA.8 (b), (c) and (d) of the permit address the buffer requirements, irrigation
operation requirements and nighttime application as follows:

(b) Buffer Requirements. The permittee shall meet the following buffer requirements
for each LMU:

(1) The permittee shall maintain vegetative buffer strips in accordance with NRCS
Practice Standard Code 393. The minimum buffer shall be no less than 100
feet of vegetation to be maintained between all wastewater application areas
and all surface water in the state.
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(2) Water Wells. The permittee shall comply with the well protection
requirements listed in Section VILA.7.

(c) Irrigation Operating Requirements.

(1) Minimize Ponding. Irrigation practices shall be managed to minimize ponding
or puddling of wastewater on the site, prevent tailwater discharges to water in
the state, and prevent the occurrence of nuisance conditions.

(2) Discharge Prohibited

(i) The drainage of wastewater is prohibited from the LMU(s), unless
authorized under Section VII.A.5(c).

(i) Where wastewater is applied in accordance with the NMP or NUP,
precipitation-related runoff from the LMU(s) under the control of the
permittee is authorized.

(3) Backflow Prevention. If the permittee introduces wastewater or chemicals to
water well heads for the purpose of irrigation, then backflow prevention
devices shall be installed according to 16 TAC Chapter 76 (related to Water
Well Drillers and Water Well Pump Installers).

(d) Nighttime Application. Land application at night shall only be allowed if there is no
occupied residence(s) within one quarter (0.25) of a mile from the outer boundary
of the actual area receiving wastewater application. In areas with an occupied
residence within one quarter (0.25) of a mile from the outer boundary of the actual
area receiving wastewater application, application shall only be allowed from one
(1) hour after sunrise until one (1) hour before sunset, unless the current occupant
of such residences have, in writing, agreed to specified nighttime applications.

CHANGES MADE TO THE PERMIT IN RESPONSE TO COMMENT
*= No changes to the proposed permit were made in response to public comment.
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Respectfully submitted,
Texas Commission on Environmental Quality

Toby Baker,
Executive Director

Guy Henry, Acting Deputy Director
Environmental Law Division

Ml it

Michael T. Parr II, Staff Attorney
Environmental Law Division

State Bar No. 24062936

P.O. Box 13087, MC 173

Austin, Texas 78711 3087

Telephone No. 512-239 0611

Facsimile No. 512-239-0626
REPRESENTING THE EXECUTIVE DIRECTOR
OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CERTIFICATE OF SERVICE

I certify that on November 16, 2021, the Executive Director’s Response to Public
Comment for Permit No. WQ0002959000 was filed with the Texas Commission on
Environmental Quality’s Office of the Chief Clerk.
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Michael T. Parr II, Staff Attorney
Environmental Law Division
State Bar No. 24062936
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