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To: PUBCOMMENT-OCC <PUBCOMMENT-OCC@tceq.texas.gov>
Subject: Public comment on Permit Number WQ0016017001
REGULATED ENTY NAME STAR HARBOR WWTP

RN NUMBER: RN111296158

PERMIT NUMBER: WQ0016017001

DOCKET NUMBER:

COUNTY: HENDERSON

PRINCIPAL NAME: CITY OF STAR HARBOR

CN NUMBER: CN600631246

FROM

NAME: Dubelza Galvan

E-MAIL: dgalvan@lglawfirm.com

COMPANY: Uloyd Gosselink

ADDRESS: 816 CONGRESS AVE Ste. 1900
AUSTIN TX 78701-2442

PHONE: 5123225824
FAX:

COMMENTS: D. Norwood Hearing Request.
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February 22, 2022

Ms. Laurie Gharis. Chief Cletk VIA ELECTRONIC FILING AND
Office of the Chief Clerk (MC-103} FIRST-CLASS MAIL
Texas Commission on Environmental Quality

P.O. Box 13087

Austin, Texas 78711-3087

Re:  Application by the City of Star Harbor for TLAP No. WQO0016017001
Hearing Request by Don Norwood

Dear Ms. Gharis:

On behalf of individual landowner Don Norwood, T respectfully file this request for a
contested case hearing on the above-referenced application (“Application™). This letter is in
furtherance to Mr. Norwood's public comments submitted in my previous letter dated November
15, 2021 on behalf of both Mr. Norwood and Castell Realty LLC. By this reference, | hereby
incorporate the November 15, 2021 letter and all comments as if set forth expressly in this letter.
My fax number is 512-472-0532.

For reasons explained in the November 15, 2021 comment letter, Mr. Norwood has a
personal justiciable interest related to legal property rights that is affected by the Application.
Specifically, Don Norwood owns property, including private domestic groundwater wells and
surface water [eatures, immediately adjacent to the proposed permitted facilities, including the
wastewater treatment plant and effluent storage lagoon identified in Application Attachment 4.
In fact. Attachment 4 illustrates that a portion of the proposed storage lagoon will encroach onto
Mr. Norwood's property. Consequently, the relative distance between Mr. Norwood's legal
rights and interests and the proposed facility as identified in the Application is effectively zero.
Those legal rights and interests will be affected by the proposed facility and activity in a manner
not common to members of the general public because TCEQ's authorization of the same will
effectively authorize Star Harbor to trespass onto Mr. Norwood’s property and will severely
impair Mr. Norwood’s enjoyment and use of his property.

Mr. Norwood disputes the following relevant and material issues of fact, all of which
were raised by Mr. Norwood in my November 15, 2021 comment letter.

e Public notice of the Application is deficient because the Chief Clerk failed to mail notice
to all required persons.

e The Landowner Map attached to the Application misidentifies property boundaries and
fails to properly identify Mr. Norwood as an owner of property adjacent to the property
on which Star Harbor proposes to construct its facility.
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¢ The Chief Clerk’s Notice of Application and Preliminary Decision for Water Quality
Land Application Permit for Municipal Wastewater and the Executive Director’s
Preliminary Decision both incorrectly state that the “wastewater treatment facility and
disposal site will be located in the drainage basin of Cedar Creek Reservoir in Segment
No. 0818 of the Trinity River Basin.” As illustrated in the USGS Topographic Map
included as Attachment 15 to the Application, the treatment facility is proposed to be
located in the Cedar Creek watershed below Cedar Creek Reservoir in Segment No. 0804
of the Trinity River Basin.

e Attachment 16, including amended versions of the same, fails to identify private
groundwater wells within one mile of the proposed facility and effluent pond as requested
by Water Quality Division staff on August 6, 2021, including at least three legally
registered domestic water wells owned by Mr. Norwood.

» Star Harbor failed to mclude all maps. diagrams, basis of design. calculations, and other
pertinent dlata required under Chapter 309 of the Commission’s Rules.

e Star Harbor did not include information required for design analysis, hydraulic
application rates, and effluent storage calculations; the water balance study is based on
incomplete data on crop systems. yearly rainfall, and consumptive use requirements.

* The TLAP Application includes deficient information on nitrogen application rates, soil
testing, and irrigation best management practices.

» The proposed pattern and method of disposal will not adequately protect surface water
quality and groundwater quality and will result in discharge to surface waters of the state.

e The plant and effluent pond siting in the TLAP Application fails to meet requirements in
Chapter 309, Subchapter B, including inaccurate odor buffer zone information,
inadequate pond lining requirements, and distance from private water wells.

e Considering the proximity of the proposed facility and effluent storage pond to surface
water features owned by Mr. Norwood. the effluent limits in the Draft Permit are
inadequate and were improperly calculated under TCEQ’s rules.

¢ The TLAP Application does not include adequate calculations for agronomic uptake of
nutrients and other pollutants and, therefore, has not correctly identified suitable crop
types for the disposal site.

Mr. Norwood disputes all of the Executive Director’s responses in the Response to
Comments (“RTC™) to Mr. Norwood’s comments provided in my November 15, 2021 letter
based on the following facts.

s Order No. 5 in TCEQ Docket No. 2019-0575-MWD was a dispositive ruling on multiple
issues of fact and law referred by TCEQ in that matter.

* The Executive Director’s statement that “the Applicant’s TLAP application s not
affected by Order No.5 because not only is it a different type of wastewater permit, it is
not a discharge application with a discharge route. and is a different and separate
application from the 2017 discharge application™ is unsupported by applicable faw.



Ms. Laurie Gharis
February 22,2022

Page 3

copy:

The Executive Director’s reliance on Application Attachment 4 to support the decision
that Mr. Norwood is not an adjacent property owner is legally erroneous because the
property boundaries illustrated therein are demonstrably inaccurate.

The Executive Director’s apparent determination that a “Memorandum of
Understanding™ sufficiently conveys property interest for the facility site is unsupported
by applicable law.

Response 3 in the RTC is entirely unresponsive to Mr. Norwood’s comment identified as
Comment 3.

The Executive Director’s statement that “the Applicant submitted a USGS map properly
identifying all groundwater wells within one mile radius of the treatment facility and
disposal site” is demonstrably inaccurate—Star Harbor omitted at least three groundwater
wells owned by Mr. Norwood that are within one mile of the proposed facility site.

The RTC responses to Mr. Norwood’s comments identified in the RTC as Comments 6
through 11 are general explanations of TCEQ’s regulatory authorities and do not
specifically address the identified comments,

RTC Response 12 does not sufficiently cure the notice deficiency created by the related
misrepresentation identified in Mr. Norwood’s comments.

Mr. Norwood provides the following list of disputed issues of law and policy.

TCEQ is legally prohibited under the doctrine of collateral estoppel from considering
issues raised by the Application that were previously considered in TCEQ Docket No.
2019-0575-MWD—including and especially the Application’s proposal to construct
waste treatment facilities on the site identified in Attachment 4.

The Executive Director has violated 30 Tex. Admin. Code § 80.25(b) by refusing to
“enter an order” dismissing Star Harbor’s previous application for TPDES Permit No.
WQ0014268002 with prejudice in TCEQ Docket No. 2019-0575-MWD,

The Executive Director’s refusal to comply with the plain requirement in 30 Tex. Admin.
Code § 80.25(b) affects this matter because the required dismissal order would function
to legally preclude TCEQ’s further consideration of the Application.

Thank you for your consideration of this hearing request.

Sincerely,

I B
5

James T. Aldredge

Don Norwood



Lori Rowe

From: PUBCOMMENT-CCC
Sent: Wednesday, February 23, 2022 9:24 AM
To: PUBCOMMENT-OCC2; PUBCOMMENT-OPIC; PUBCOMMENT-ELD; PUBCOMMENT-WQ
Subject: FW: Public comment on Permit Number WQ0016017001
Attachments: Castell Reaity LLC Hearing Request on Star Harbor TLAP WQO0016017001 DRAFT
02.22.2022.pdf
MWD
! 124823

From: dgalvan@!glawfirm.com <dgalvan@Iiglawfirm.com>
Sent: Tuesday, February 22, 2022 2:22 PM

To: PUBCOMMENT-OCC <PUBCOMMENT-OCC @1tceq.texas.gov>
Subject: Public comment on Permit Number WQ0016017001
REGULATED ENTY NAME STAR HARBOR WWTP

RN NUMBER: RN111296158

PERMIT NUMBER: WQ0016017001

DOCKET NUMBER:

COUNTY: HENDERSON

PRINCIPAL NAME: CITY OF STAR HARBOR

CN NUMBER: CN600631246

FROM

NAME: Dubelza Galvan

E-MAIL: dealvan@lglawfirm.com

COMPANY: Lloyd Gosselink

ADDRESS: 816 CONGRESS AVE Ste. 1900
AUSTIN TX 78701-2442

PHONE: 5123225824
FAX:

COMMENTS: Castell Realty LLC Hearing Reguest.
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Ms. Laurie Gharis, Chief Clerk VIA ELECTRONIC FILING AND
Office of the Chiefl Clerk (MC-105) FIRST-CLASS MAIL
Texas Commission on Environmental Quality

P.0O. Box 13087

Austin, Texas 78711-3087

Re: Application by the City of Star Harbor for TLAP No. WQ0016017001
Hearing Request by Don Norwood

Dear Ms. Gharis:

On behalf of individual landowner Castell Realty LLC (“Castell Realty™}, I respectfully
file this requést for a contested case hearing on the above-referenced application (“Application™).
This letter is in furtherance to Castell Realty’s public comments submitted in my previous letter
dated November 15, 2021 on behalf of both Castell Realty LLC and Don Norwood. By this
reference, | hereby incorporate the November 15, 2021 letter and all comments as if set forth
expressly in this letter. My fax number is 512-472-0532.

For reasons explained in the November 15, 2021 comment letter, Castell Realty has a
personal justiciable interest related to legal property rights that is affected by the Application.
Specifically, Castell Realty owns property, including private domestic groundwater wells and
surface water features, within one half mile of the proposed permitted facilities, including the
wastewater treatment plant and effluent storage lagoon identified in Application Attachment 4.
Those Jegal rights and interests will be affected by the proposed facility and activity in a manner
not common to members of the general public because TCEQ’s authorization of the same will
authorize Star Harbor to conduct regulated activities that could severely impair use and
enjoyment propecty by Casteli Realty’s owners.

Castell Realty disputes the following relevant and material issues of fact, all of which
were raised by Castell Realty in my November 15, 2021 comment letter.

e Public notice of the Application is deficient because the Chief Clerk failed to mail notice
to all required persons.

e The Chief Cletk’s Notice of Application and Preliminary Decision for Water Quality
Land Application Permit for Municipal Wastewater and the Executive Director’s
Preliminary Decision both incorrectly state that the “wastewater treatment facility and
disposal site will be located in the drainage basin of Cedar Creek Reservolr in Segment
No. 0818 of the Trinity River Basin.” As illustrated in the USGS Topographic Map
included as Attachment 13 to the Application, the treatment facility is proposed to be
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located in the Cedar Creek watershed below Cedar Creek Reservoir in Segment No. 0804
of the Trinity River Basin.

Attachment 16, including amended versions of the same, fails to identify private
groundwater wells within one mile of the proposed facility and effluent pond as requested
by Water Quality Division staff on August 6, 2021, including at least two legally
registered domestic water wells owned by Castell Realty.

Star Harbor failed to include all maps, diagrams, basis of design, calculations, and other
pertinent data required under Chapter 309 of the Commission’s Rules.

Star Harbor did not include information required for design analysis, hydraulic
application rates, and effluent storage calculations; the water balance study is based on
incomplete data on crop systems, yearly rainfall, and consumptive use requirements.

The TLAP Application includes deficient information on nitrogen application rates, soil
testing, and irrigation best management practices.

The proposed pattern and method of disposal will not adequately protect surface water
quality and groundwater quality and will result in discharge to surface waters of the state.
The plant and effluent pond siting in the TLAP Application fails to meet requirements in
Chapter 309, Subchapter B, including inaccurate odor buffer zone information,
inadequate pond lining requirements, and distance from private water wells.

Considering the proximity of the proposed facility and effluent storage pond to surface
water features owned and used by Castell Realty, the effluent limits in the Draft Permit
are inadequate and were improperly calculated under TCEQ’s rules.

The TLAP Application does not include adequate calculations for agronomic uptake of
nutrients and other pollutants and, therefore, has not cotrectly identified suitable crop
types for the disposal site.

Castell Realty disputes all of the Executive Director’s responses in the Response to

Comments (“RTC”) to Castell Realty’s comments provided in my November 15, 2021 letter
based on the following facts.

Ovder No. 5 in TCEQ Docket No. 2019-0575-MWD was a dispositive ruling on multiple
issues of fact and law referred by TCEQ in that matter. _

The Executive Director’s statement that “the Applicant’s TLAP application is not
affected by Order No.5 because not only is it a different type of wastewater permit, it is
not a discharge application with a discharge route, and is a different and separate
application from the 2017 discharge application™ is unsupported by applicable law.

The Executive Director’s apparent determination that a “Memorandum of
Understanding” sufficiently conveys property interest for the facility site is unsupported
by applicable law.

Response 3 in the RTC is entirely unresponsive to Castell Realty’s comment identified as
Comment 3.

The Executive Director’s statement that “the Applicant submitted a USGS map properly
identifying all groundwater wells within one mile radius of the treatment facility and
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disposal site™ is demonstrably inaccurate—=Star Harbor omitted at least two groundwater
wells owned by Castell Realty that are within one mile of the proposed facility site.

The RTC responses to Castell Realty’s comments identified in the RTC as Comments 6
through It are general explanations of TCEQ’s regulatory authorities and do not
specifically address the identified comments.

RTC Response 12 does not sufficiently cure the notice deficiency created by the related
misrepresentation identified in Castell Realty’s comments.

Castell Realty provides the following list of disputed issues of law and policy.

TCEQ is legally prohibited under the doctrine of collateral estoppel from considering
issues raised by the Application that were previously considered in TCEQ Docket No.
2019-0575-MWD—including and especially the Application’s proposal to construct
waste treatment facilities on the site identified in Attachment 4.

The Executive Director has violated 30 Tex. Admin. Code § 80.25(b) by refusing to
“enter an order” dismissing Star Harbor’s previous application for TPDES Permit No.
WQ0014268002 with prejudice in TCEQ Docket No. 2019-0575-MWD.

The Executive Director’s refusal to comply with the plain requirement in 30 Tex. Admin.
Code § 80.25(b) affects this matter because the required dismissal order would function
to legally preclude TCEQ's further consideration of the Application.

Thank you for your consideration of this hearing request.

Sincerely,

P

Jalpfé!s' T. Aldredge

David Berberian, Castell Realty LLC
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Ms. Laurie Gharis, Chief Clerk VIA ELECTRONIC FILING AND
Office of the Chief Clerk (MC-105) FIRST-CLASS MAIL

Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711-3087

Re: Application by the City of Star Harbor for TLAP No. W(Q0016017001
Comments by Castell Realty LL.C and Don Norwood

Dear Ms. Gharis:

The Executive Director’s preliminary decision that the above-referenced application
meets all applicable regulatory requirements violates the agency’s rules. In fact, the Texas
Commission on Environmental Quality (“TCEQ") lacks jurisdiction to continue its consideration
of the application by the City of Star Harbor (“Star Harbor”) because the Executive Director, in a
prior proceeding, was required under TCEQ's Rules to dismiss with prejudice substantively
identical issues as those raised by Star Harbor in this matter. Moreover, Star Harbor’s application
includes numerous material misrepresentations of relevant facts,

For the foregoing reasons, Castell Realty LLC and Don Norwood (collectively, the
“Landowners™) respectfully submit the following written comments on the application filed by
Star Harbor for Texas Laod Application Permit (“TLAP”) No. WQO0016017001 (the “TLAP
Application”™) and the Executive Director’s preliminary decision on the TLAP Application along
with the initial draft TLAP No. WQ0016017001 (the “Draft Permit™). These public comments
are submitted in accordance with Chapter 5, Subchapter M and Section 26.028 of the Texas
Water Code, and Title 30, Chapter 55 of the Texas Administrative Code. Please add me to your
official mailing list for this matter using the following contact information provided in
accordance with TCEQ Rule 55.251(c¢):

James T. Aldredge, on behalf of Castell Realty LLC and Don Norwood
816 Congress Ave., Ste. 1900

Austin, Texas 78701

Telephone: (512) 322-5859

Fax: (512) 472-0532

Background and Fact History

Star Harbor previously filed an application for Texas Pollution Discharge Elimination
System (“TPDES") Permit No. WQ0014268002 on October 9, 2017 (the “TPDES Application™).
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The TPDES Application requested authorization to construct a domestic waste treatment facility
on property immediately adjacent to land owned by Don Norwood and to discharge treated
cffluent into Cedar Creek within one mile upstream of Mr. Norwood’s property and property
owned by Castell Realty LLC,

The Commission granted hearing requests by the Landowners on the TPDES Application
and referred the same to the State Office of Administrative Hearings (“SOAH”) for a contested
case hearing on June 18, 2019. The Landowners filed lengthy scientific testimony and evidence
on November 20, 2019 demonstrating numerous deficiencies in the TPDES Application and
identified several components of the TPDES Application’s proposed plant siting that violate
applicable requirements. The Landowners incarred significant expense totaling over $150,000 to
protect their private property rights against Star Harbor’s grossly deficient application. Following
the Landowners’ filing of direct-case evidence, on December 10, 2019, Star Harbor filed a
motion to withdraw the TPDES Application in its entirety with prejudice pursuant to TCEQ
Rule 80.25(b).

Rule 80.25 provides the following: “If the request is to withdraw the application with
prejudice, the judge shall remand the application and request to the executive director, who shall
enter an order dismissing the application with prejudice.” 30 Tex. Admin, Code § 80.25(b)
{emphasis added). On December 11, 2019, and in accordance with Rule 80.25(b), the presiding
Administrative Law Judge (“ALJ”) issued an order granting Star Harbor’s motion, cancelling the
hearing, and dismissing the matter from SOAH’s docket. The order also directed TCEQ’s
Executive Director to enter an order dismissing the TPDES Application with prejudice pursuant
to 30 Tex. Admin. Code § 80.25(b). A copy of the ALJ’s order is enclosed as Exhibit A.

TCEQ received Star Harbor’s TLAP Application on July 14, 2021. The Application
proposes to construct a domestic waste treatment facility on the identical site proposed in the
TPDES Application. The only changes made in the TLAP Application from the TPDES
Application are to (1) change the method of disposal from a point-source discharge to irrigation
of an existing golf course, (2) reduce the size and flow of the treatment facility to match the
Interim. 1 Phase (0.06 million gallons per day) proposed in the TPDES Application, (3) to
construct a four-acre effluent storage pond immediately adjacent to the treatment facility site,
and (4) relax the proposed effluent limits.

The Executive Director declared the TLAP Application administratively complete on
August 16, 2021. Star Harbor published notice of the TLAP Application on August 19, 2021 and
October 16, 2021. The Comment period ends on November 15, 2021.

The Landowners learned of Star Harbor’'s TLAP Application on Aungust 19, 2021
following publication of the initial notice. Importantly, as explained below, the Chief Clerk did
not mail notice o either of the Landowners despite the fact that the Commission expressly found
that both had personal justiciable interests and were affected by TPDES Application.
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The undersigned counsel for the Landowners contacted the Environmental Law Division
(“ELD™) on September 2, 2021 to inquire about the status of the final order dismissing the
TPDES Application. The undersigned counsel sent a second inquiry on September 21, 2021. An
ELD attorney responded on September 22, 2021 indicating that ELD was preparing the order and
working to get it approved and signed by the Executive Director. Undersigned counsel sent a
follow-up inquiry on the status of the order on October 19, 2021. That day, the ELD attorney
responded that the final draft dismissal order had been submitted to the Water Quality Division.
Despite these efforts, as of the date of this letter, the Executive Director has yet to enter an order
dismissing the TPDES Application with prejudice as required by Rule 80.25(b)—nearly two
years after Star Harbor’s request.

Texas Law Precludes Consideration of Issues Raised by the TLAP Application

The words “with prejudice” as used in TCEQ’s rules must be given effect. To understand
the intent of that rule, one must look to the context of the rule within Chapter 80, which more
generally governs contested case hearing procedure. The rules apply to all contested case
hearings held by SOAH. 30 Tex. Admin. Code § 80.1.

Rule 80.25 provides three options for an applicant to withdraw an application after TCEQ
refers the application to a contested case hearing but before the ALJ issues a Proposal for
Decision (“PFD™) on the application. First, the applicant may umlaterally withdraw the
application with prejudice, in which case the judge shall remand the application and request to
the Executive Director, who shall enter an order dismissing the application with prejudice. Id.
§ 80.25(b). The second option allows an applicant to withdraw an application without prejudice
before parties are named in the hearing or if the parties agree in writing to the withdrawal
without prejudice. Id. § 80.25(c). In those cases, the Executive Director is required to enter an
order dismissing the application without prejudice on the terms agreed to by the parties, Id. The
third option allows an applicant to request withdrawal without prejudice in lieu of an agreement
by the parties if the applicant reimburses the other parties all expenses, not including attorney’s
fees, that the other parties have incurred in the pemmitting process or if the Commission
authorizes the dismissal of the application without prejudice. Id. § 80.25(d)-(e).

The Commission’s adopted general requirement that parties in a contested case hearing
must agree in writing to a withdrawal without prejudice expressly allows the parties to establish
the terms on which a withdrawal without prejudice is granted. Alternatively, an applicant may
unilaterally elect to withdraw an application without prejudice either before the ALJ names
parties or if it reimburses the parties’ expenses. The reimbursement option is important: in that
context, the requirement that parties must either agree or be reimbursed before an applicant can
obtain dismissal without prejudice protects protesting parties from being forced to incur expenses
relitigating issues in a subsequent hearing that were litigated in the hearing on the earlier
application.

The principles of TCEQ's rule track the legal doctrines of res judicatn and collateral
estoppel. Broadly speaking, res judicata (known as “claim preclusion™) prohibits a litigant from
bringing a suit or claim that has already been finally adjudicated in a previous legal proceeding.
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Barr v. Resolution Trust Corp. ex rel Sunbelt Federal Sav., 837 S.W.2d 627, 628 (Tex. 1992).
Collateral estoppel (known as “issue preclusion”) prevents relitigation of particular issues
already resolved in a prior suit. Id. at 628-29. A dismissal with prejudice is an adjudication on
the merits of the claims and issues. Mossler v. Shields, 818 S.W.2d 752, 754 (Tex. 1991).

Rule 80.25 precludes Star Harbor from prosecuting and the TCEQ from considering
several issues raised in the TLAP Application—most particularly, the suitability of the site on
which Star Harbor proposed to construct a domestic waste treatment plant? Under the
well-established doctrine of collateral estoppel, Star Harbor’s motion to withdraw the TPDES
Application with prejudice precludes relitigation of all issues that were raised in that contested
case hearing. See Resolution Trust Corp., 837 3.W.2d at 628-29.

Refusal to Adhere to the Collateral Estoppel Doctrine Will Create Bad Public Policy

As noted, the Landowners have spent in excess of $150,000 fighting Star Harbor’s deeply
flawed efforts to obtain waste treatment and discharge aunthorizations. Unlike Star Harbor, the
Landowners are private individuals who cannot levy taxes or issue bonds to finance litigation
that they have been dragged into. If the Commission refuses to give meaning to its own rales on
application withdrawal and dismissal with prejudice, then the resulting policy of the State of
Texas will effectively be that an environmental permitting applicant can file and refile any
slightly modified application over and over until the protesting parties simply run out of money.
That cannot and should not be the policy of this State.

Star Harbor’s request for authorization to construct a domestic waste treatment facility on
land adjacent to Mr. Norwood’s property has been adjudicated by the TCEQ in a prior
proceeding. As explained, Texas law precludes the Commission from adjudicating any issue that
was raised in the previous hearing—including Star Harbor's legal interest in the property
proposed for the facility, need for the proposed permit, regionalization, and plant-siting issues
relating to odors and buffer zones.® Star Harbor’s request to withdraw the TPDES Application
with prejudice constitutes a final adjudication on those issues. See Mossler, 818 S.W.2d at 754.

' Conversely, a partial summary judgment only results in dismissal with prejudice as to the issues decided in the
partial summary judgment. Hyundai Motor Co. v. Alvarado, 892 S'W.2d 853, 854 (Tex. 1993). As explained, Star
Harbor withdrew the TPDES Application with prejudice in its entirety prior to any ruling by the ALJ. As a result, all
issues that were litigated or could have been litigated in the TPDES Application hearing—including the
Commissioners’ referred issues related to plant siting—are precluded from consideration in this or any other
subsequent legal proceeding.

2 The doctrine of res judicata does not preciude Star Harbor’s filing of a TLAP Application generally. The pattern
and place of disposal proposed in the TLAP Application is substantially different from that requested in the TPDES
Application. Those components of the TL.AP Application were not and could not have been litigated or adjudicated
in the TPDES Application hearing, But the issue of constructing a waste treatment facility on the proposed site was
adjudicated. See Mossler, 818 5.W.2d at 754. Consequently, collateral estoppel precludes the plant-siting elements
of the TLAP Application insofar as they are the same requests made in the TPDES Application Hssentially, if Star
Harbor wants a TLAP, it needs to move the proposed plant site.

% A copy of TCEQ’s Interim Order on the TPDES Application is enclosed as Fxhibit B,
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Therefore, the Commission should immediately return the TLAP Application to avoid further
injustice to the Landowners.

Material Misrepresentations Result in Public Notice Failures

Perhaps the most critical deficiency of the TLAP Application is its falsification of
property boundaries depicted on the Landowner Map, which Star Harbor included in Attachment
4 to the Application. A copy of the Landowner Map for the proposed facility and effluent pond
site Star Harbor included in Attachment 4 is enclosed as Exnbit C to this comment letter.

The Application and Landowner Map include significant and material misrepresentations
related to identifying potentially affected landowners. The Application and Landowner Map
falsely assert that Star Harbor owns the land on which it proposes to construct the proposed
facility and effluent holding pond. The Landowner Map depicts the immediate area around the
facility and pond as constituting the “Applicant Property Boundary” when, in fact, the land is
currently owned by the Tarrant Regional Water District (“TRWD™). As demonstrated by
Attachment 2 to the Application, which falsely characterizes its contents as constituting a “Lease
Agreement,” Star Harbor and TRWD have agreed to a2 Memorandum of Understanding in which
TRWD stated its intend to conditionally approve a draft easement for Star Harbor’s use of the
land. Attached to the MOU is an unexecuted draft easement. Attachment 2 affirmatively
demonstrates that Star Harbor does not possess any property interest in the land it represents in
Attachment 4 as being bound by the “Applicant Property Boundary.” There has been no legal
subdivision that would create the “Applicant Property Boundary” illustrated on the Landowner
Map. Consequently, Attachment 4 incorrectly represents that the only landowner adjacent to the
proposed facility and effluent pond site is TRWD.

The actual property boundary for the proposed facility and pond site is illustrated in the
enclosed Exhibit D, which the Landowners obtained from the Henderson Central Appraisal
District’s official records. The boundary line of the TRWD property on which Star Harbor
proposes to site the treatment facility and storage pond is illustrated as being adjacent to property
owned by Don Norwood substantially north of the line drawn by Star Harbor in its Landowner
Map. It is effectively the same line as the southern portion of Star Harbor’s claimed “Property
Boundary.” Star Harbor has effectively declared that TRWD owns land that encroaches
significantly onto Mr. Norwood’s property, including over an unpaved access road used by Mr.
Norwood to access a domestic groundwater wellhead.

Through this misrepresentation, Star Harbor created a fictitious strip of land that buffers
its proposed facility site from Mr. Norwood’s property. This is a particularly egregious abuse of
TCEQ’s process considering the fact that Star Harbor previously identified the Norwood family
as having owned the same property on the Landowner Map attached to the TPDES Application.*
The TPDES Application, which again proposed to construct a treatment facility on the same site

* At the time of the TPDES Application, the subject property was owned by Mr. Norwood's father. Ownership of
the property was legally deeded to Don Norwood on May 8, 2020,
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currently proposed by the TLAP Application, affirmatively represented that the Norwoods were
affected persons.” The TPDES Application Landowner Map is enclosed as Exhibit E.

As a result of Star Harbor’s misrepresentation, Don Norwood was not included on the
Landowner List in TLAP Application Attachment 4. Consequently, the Chief Clerk did not
include Mr. Norwood on its mailed notice list. This alone constitutes a critical failure of public
notice under Water Code Chapter 5, Subchapter M that can only be cured through an amendment
correcting the Landowner Map.

Additional TL.AP Application Deficiencies
The Landowners raise the following additional issues related to the TLAP Application:

» Based on misrepresentations, the Chief Clerk’s Notice of Application and Prelimipary
Decision for Water Quality Land Application Permit for Municipal Wastewater and the
Executive Director’s Preliminary Decision both incorrectly state that the “wastewater
treatment facility and disposal site will be located in the drainage basin of Cedar Creek
Reservoir in Segment No. 0818 of the Trimity River Basin. As illustrated in the USGS
Topographic Map included as Attachment 15 to the TLAP Application, the treatment
facility is proposed to be located in the Cedar Creek watershed below Cedar Creek
Reservoir in Segment No. 0804 of the Trinity River Basin.

e Attachment 16, including amended versions of the same, fails to identify private
groundwater wells within one mile of the proposed facility and effluent pond as requested
by Water Quality Division staff on August 6, 2021, including at least five legally
registered domestic water wells owned by the Landowners.

e Star Harbor failed to include all maps, diagrams, basis of design, calculations, and other
pertinent data required under Chapter 309 of the Commission’s Rules.

s Star Harbor did not include information required for design analysis, hydraulic
application rates, and effluent storage calculations; the water balance study is based on
incomplete data on crop systems, yearly rainfall, and consumptive use requirements.

e The TLAP Application includes deficient information on nitrogen application rates, soil
testing, and irrigation best management practices.

e The proposed pattern and method of disposal will not adequately protect surface water
quality and groundwater quality and will result in discharge to surface waters of the state.

o The plant and effluent pond siting in the TLAP Application fails to meet requirements in
Chapter 309, Subchapter B, including inaccurate odor buffer zone information,
inadequate pond lining requirements, and distance from private water wells.

s Considering the proximity of the proposed facility and effluent storage pond to surface
water features owned by the Landowners, the effluent limits in the Draft Permit are
inadequate and were improperly calculated under TCEQ’s rules.

* The TPDES Application Landowner Map actually omits the property immediately adjacent to the proposed plant
The Landowners reiterate, as they stated in 2019, that the Water Quality Division should not have declared the
TPDES Application administratively complete without Star Harbor’s correction of material deficiencies.



Ms. Laurie Gharis
November 15, 2021
Page 7

» The TLAP Application does not include adequate calculations for agronomic uptake of
nutrients and other pollutants and, therefore, has not correctly identified suitable crop
types for the disposal site.

Conclusion

Finally, the Landowners note that they have directly engaged with public officials and
engineers representing Star Harbor in a continuing attempt to negotiate a resolution of this
dispute. The Landowners’ direct testimony in the TPDES Application asserted that the
Landowners wish to be good neighbors and will proactively work with Star Harbor to find a
mutually agreeable solution for Star Harbor’s waste disposal needs. Notwithstanding the fact that
Star Harbor, without consulting the landowners, refiled the same request to site a waste treatment
plant as close to the Landowners’ properties as possible, the Landowners are making good on
their promise and hope that this matter can be resolved amicably. Star Harbor cannot, however,
legally comstruct a waste treatment plant on the site they are currently proposing, and the
Landowners will continue to assert all of their legal rights and claims until a2 competent
adjudicative body enforces the law. The Landowners carnest hope is that, in lieu of settlement,
the TCEQ will be that adjudicator.

The Landowners will provide any other information or insight that might be helpful to
either TCEQ staff or Star Harbor’s representatives upon request. Thank you for your
consideration of these comments.

5 inc§£ely,

o

_/.l £ -
s ; e
S j e e

Iazfn’é/s T. Aldredge

copy:  Warren Claxton, Mayor, City of Star Harbor
Christina O’ Jibway, Office of Senator Robert Nichols
Rick Carroll, Tarrant Regional Water District
Robert Sadlier, Director, Water Quality Division
Firoj Vahora, Municipal Permit Team Lead, Water Qualtty Division
Guy Henry, Acting Director, ELD
Todd Galiga, Senior Attorney, ELD
Michael Parr, Attorney, ELD
Vie McWherter, OPIC
David Berberian, Castell Realty LLC
Don Norwood

enclosures



Exhibit A
SOAH Order No. 5 Granting Motion to Withdraw and Remand Application
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order dismissing the application with prejudice pursuant to
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300 West 15th Strect Suite 504
Austin, Lexas 78703
Phone: {812) 475-4%93
Fax: (812) 322-20461

SERVICE LIST

AGENCY: Environmental Quality, Texas Commission on (FCEQ)
STYLE/CASE: CITY OF STAR HARBOR

SOAII DOCKIET NUMBER: £82-19-6260

REFERRING AGENCY CASE: 2019-0575-MWD

STATE OFFICE OF ADMINISTRATIVE ADMINISTRATIVE EAW JUDGE
HEARINGS ALJ ROSS HENDERSON
REPRESENTATIVE / ADDRESS PARTIES

ElLE MARTINEZ

OFFICE OF PUBLIC INTEREST COUNSEL
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(3123 239-3974 (PH)
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MICHAFEL T. PARR, 1T
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MC I73P.0.BOX 13087
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{3123 322-5839(PH)

(512) 472-0532 (FAX)

joldredgs@lglawlirm.com
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CASTELL REALTY, LLC
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Exhibit B
Interim Order on TPDES Application



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN INTERIM ORDER  concerning the application by the City of Star Harbor
for TPDES Permit No. WQ0014268002; TCEQ
Docket No. 2019-0575-MWD.

On June 12, 2019, the Texas Commission on Environmental Quality (Commission)
considered during its open meeting requests for hearing and reconsideration filed by Castell
Realty, LLC; Cedar Creek Ranch, Ltd.; Don Norwood; and the City of Malakoff (collectively,
Requestors) concerning the application by the City of Star Harbor for new TPDES Permit No.
WQ0014268002 at a facility proposed to be located approximately 3,050 feet west of the
intersection of Briarwood and FM 3062, and 3,500 feet south of the intersection of FM 3062 and
Jupiter Road, Henderson County, Texas, The requests for hearing and reconsideration were
evaluated under the requirements in the applicable statutes and Commission rules, including 30
Texas Administrative Code Chapter 55. The Commission also considered the responses to the
requests for hearing and reconsideration filed by the Executive Director and Office of Public
Interest Counsel; the Requestors’ replies; all timely public comment; and the Executive Director’s
Response to Comment.

After evaluation of all relevant filings, the Commission determined that Castell Realty,
LLC; Cedar Creek Ranch, Lid.; Don Norwooed; and the City of Malakoff are affected persons and

granted their requests for hearing. The Commission determined to deny the Requestors’ requests



for reconsideration. The Commission next determined whether the requests for bearing raised
disputed issues of fact or mixed questions of fact and law that were raised by affected persons
during the comment period, and which are relevant and material to the decision on the application.
The Commission determined that the following issues met those requirements and directed that
they be referred to the State Office of Administrative Hearings (SOAH) for contested case hearing:

A) Whether the Applicant has a sufficient legal interest in the property proposed
for the facility to submit an application for a permit under 30 TAC § 305.43(a);

B) Whether the Applicant has adequately demonstrated a need for each phase of
the draft permit;

C) Whether issuance of the draft permit is contrary to the state’s regionalization
policy or Texas Water Code § 26.0282;

D) Whether the proposed facility will cause nuisance odors, including compliance
with any applicable buffer zone requirements;

E) Whether the water quality uses of the receiving waters were cormrectly
determined;

F) Whether the proposed discharge will violate TCEQ antidegradation policy and
j : P
procedures or negatively impact aquatic or terrestrial wildlife species; and

(G) Whether the proposed discharge will be protective of water quality under the

applicable surface water guality standards in 30 Texas Administrative Code
Chapter 307.

The Commission also determined to initially refer the matter to the TCEQ’s Alternative
Dispute Resolution (ADR) Program, concurrent with the SOAH preliminary hearing scheduling
process. Finally, the Commission specified that the maximum duration of the contested case
hearing shall be 180 days from the date of the preliminary hearing until the proposal for decision

_is issued by SOAH.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY that:



b

1y

2)

3

4)

3)

6)

The hearing requests of Castell Realty, LLC; Cedar Creek Ranch, Ltd.; Don Norwood; and
the City of Malakoff are hereby GRANTED;

All requests for reconsideration are hereby DENIED;

The matter is hereby REFERRED to the TCEQ's ADR Program concurrent with the SOAH
preliminary hearing scheduling process;

The following issues are referred to SOAH for a contested case hearing on the application:

A) Whether the Applicant has a sufficient legal interest in the property proposed for the
facility to submit an application for a permit under 30 TAC § 305.43(a);

B) Whether the Applicant has adequately demonstirated a need for each phase of the draft
permit;

C) Whether issuance of the draft permit is contrary to the state’s regionalization policy or
Texas Water Code § 26.0282,

D) Whether the proposed facility will cause nuisance odors, including compliance with
any applicable buffer zone requirements;

E} Whether the water quality uses of the receiving waters were correctly determined;

F) Whether the proposed discharge will violate TCEQ antidegradation policy and
procedures or negatively impact aquatic or terrestrial wildlife species; and

() Whether the proposed discharge will be protective of water quality under the applicabie
surface water quality standards in 30 Texas Administrative Code Chapter 307.

All issues not identified as being referred to SOAH in Ordering Provision No. 4 are hereby

DENIED;

The maximum duration of the hearing is set at 180 days from the date of the preliminary

hearing until the date the proposal for decision is issued by SOAH; and



7} Ifany provision, sentence, clause or phrase of this Order is for any reasen held to be invalid,
the invalidity of any portion shall not affect the 'validity of the remaining portions of the
Order.

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Ao s

Jﬁ Niermann, Chairman

é[h&‘/tq

Date Signed




Exhibit C
TLAP Application Landowner Map



WASTELINE
* ENGINEERING, INC.

Attachment 4 —~ Affected Landowner Map
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Exhibit D
Henderson Central Appraisal District Property Boundary Map
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Exhibit E
TPDES Application Landowner Map and List
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Lori Rowe

From: PUBCOMMENT-OCC

Sent: Tuesday, November 16, 2021 859 AM

To: PUBCOMMENT-OCCZ; PUBCOMMENT-OPIC; PUBCOMMENT-ELD; PUBCOMMENT-WQ
Subject: FW: Public comment on Permit Number WQ0016017001

Attachments: Landowner Commaents. pdf MWD

134843

From: jaldredge@Iglawfirm.com <jaldredge @Iglawfirm.com>
Sent: Monday, November 15, 2021 3:54 PM

To: PUBCOMMENT-0CC <PUBCOMMENT-OCC@tceq.texas.gov>
Subject: Public comment on Permit Number WQ0016017001
REGULATED ENTY NAME STAR HARBOR WWTP

RN NUMBER: RN111296158

PERMIT NUMBER: WQO0016017001

DOCKET NUMBER:

COUNTY: HENDERSON

PRINCIPAL NAME: CiTY OF STAR HARBOR

CN NUMBER: CN600631246

FROM

NAME: James Aldredge

E-MAIL: jaldredge @lglawfirm.com

COMPANY: Lloyd Gosselink Rochelle & Townsend, P.C.

ADDRESS: 816 CONGRESS AVE Suite 1900
AUSTIN TX 78701-2442

PHONE: 5123225859
FAX:

COMMENTS: Landowner Comment Letter Attached



Ll d 816 Congress Avenue, Suite 1900
Oy : Austin, Texas 78704
S12.322.5800 p

kel A T T O IRNEYS AT 1AW lglawfimicom

Mr, Aldredge’s Dhveet Line: (512) 322-3839

.....

November 15, 2021

Ms. Laurie Gharis, Chief Clerk VIA ELECTRONIC FILING AND
Office of the Chief Clerk (MC-105) FIRST-CLASS MAIL
Texas Commission on Environmental Quality

P.O. Box 13087

Austin, Texas 78711-3087

Re:  Application by the City of Star Harbor for TLAP No. WQ0016017001
Comments by Castell Realty LLC and Don Norwood

Dear Ms. Gharis:

The Executive Director’s preliminary decision that the above-referenced apphication
meets all applicable regulatory requirements violates the agency’s rules. In fact, the Texas
Comimission on Environmental Quality (“"T'CEQ™) lacks jurisdiction to continue its consideration
of the application by the City of Star Harbor (“Star Harbor™) because the Executive Director, in a
prior proceeding, was required under TCEQ’s Rules to dismiss with prejudice substantively
identical issucs as those raised by Star Harbor in this matter. Moreover, Star Harbor’s application
includes numerous material misrepresentations of relevant facts.

For the foregoing reasons, Castell Realty LLC and Don Norwood (collectively, the
“Landowners”™) respectfully submit the following written comments on the application filed by
Star Harbor for Texas Land Application Permit ("TLAP™) No. WQO016017001 (the “TLAP
Application™) and the Executive Director’s preliminary decision on the TLAP Application along
with the initial draft TLAP No. WQ0016017001 (the “Draft Permit™). These public comments
are submitted in accordance with Chapter 5, Subchapter M and Section 26.028 of the Texas
Water Code, and Title 30, Chapter 55 of the Texas Administrative Code. Please add me to your
official mailing list for this matter using the following contact information provided in
accordance with TCEQ Rule 55.251(c):

James T. Aldredge, on behalf of Castell Realty L1.C and Don Norwood
816 Congress Ave., Ste. 1900

Austin, Texas 78701

Telephone: (512) 322-5859

Fax: (512) 472-0532

Background and Fact History

oy

System (“TPDES™) Permit No. WQ0014268002 on October 9, 2017 (the “TPDLES Application™).
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The TPDES Application requested authorization to construct a domestic waste treatment facility
on property immediately adjacent to land owned by Don Norwood and to discharge treated
effluent into Cedar Creek within one mile upstream of Mr. Norwood’s property and property
owned by Castell Realty LLC.

The Commission granted hearing requests by the Landowners on the TPDES Application
and referred the same to the State Office of Administrative Hearings (“SOAH"™) for a contested
case hearing on June 18, 2019, The Landowners filed lengthy scientific testimony and evidence
on November 20, 2019 demonstrating numerous deficiencies in the TPDES Application and
identified several components of the TPDES Application’s proposed plant siting that violate
applicable requirements. The Landowners incurred significant expense totaling over $150,000 to
protect their private property rights against Star Harbor’s grossly deficient application. Following
the Landowners™ filing of direct-case evidence, on December 10, 2019, Star Harbor filed a
motion to withdraw the TPDES Application in its entirety with prejudice pursuant to TCEQ

Rule 80.25(b).

Rule 80.25 provides the following: “If the request is to withdraw the application with
prejudice, the judge shall remand the application and request Lo the executive director, who shall
enfer an order dismissing the application with prejudice.” 30 Tex. Admin. Code § 80.25(h)
{emphasis added). On December 11, 2019, and in accordance with Rule 80.25(b), the presiding
Administrative Law Judge (“ALJ") issued an order granting Star Harbor’s motion, cancelling the
hearing, and dismissing the matter from SOAH’s docket. The order also directed TCEQ's
Executive Director to enter an order dismissing the TPDES Application with prejudice pursuant
to 30 Tex. Admin. Code § 80.25(b). A copy of the ALJ’s order is enclosed as Exhibit A,

TCEQ received Star Harbor’s TLAP Application on July 14, 2021, The Application
proposes to construct a domestic waste treatment facility on the identical site proposed in the
TPDES Application. The only changes made in the TLAP Application from the TPDLES
Application are to (1) change the method of disposal from a point-source discharge to irrigation
of an existing golf course, (2) reduce the size and flow of the treatment facility to match the
Interim | Phase (0.06 mitlion gallons per day) proposed in the TPDES Application, (3) to
construct a four-acre effluent storage pond immediately adjacent to the treatment facility site,
and (4) relax the proposed effluent limits.

The Executive Director declared the TLAP Application administratively complete on
August 16, 2021. Star Harbor published notice of the TLLAP Application on August 19, 2021 and
October 16, 2021. The Comment period ends on November 15, 2021,

The Landowners learned of Star Harbor's TLAP Application on August 19, 2021
following publication of the initial notice. Importantly, as explained below, the Chief Clerk did
not mail notice to either of the Landowners despite the fact that the Commission expressly found
that both had personal justiciable interests and were affected by TPDES Application.
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The undersigned counsel for the Landowners contacted the Environmentatl Law Division
(“ELD™) on Scptember 2, 2021 to inquire about the status of the final order dismissing the
TPDES Application. The undersigned counsel sent a second inquiry on September 21, 2021, An
ELD attorney responded on September 22, 2021 indicating that ELD was preparing the order and
working to get it approved and signed by the Executive Director. Undersigned counsel sent a
follow-up inquiry on the status of the order on October 19, 2021, That day. the ELD atlorney
responded that the final draft dismissal order had been submitted to the Water Quality Division,
Despite these efforts, as of the date of this letter, the Executive Director has yet to enter an order
dismissing the TPDES Application with prejudice as required by Rule 80.25(b)—nearly two
years after Star Harbor’s request.

Texas Law Precludes Consideration of Issues Raised by the TLAP Application

The words “with prejudice” as used in TCEQ’s rules must be given effect. To understand
the intent of that rule, one must look to the context of the rule within Chapter 80, which more
generally governs contested case hearing procedure. The rules apply to all contested case
hearings held by SOAH. 30 Tex. Admin. Code § 80.1.

Rule 80.25 provides three options for an applicant to withdraw an application after TCEQ
refers the application 1o a contested case hearing but before the ALIJ issues a Proposal for
Decision (“PFD™) on the application. First, the applicant may unilaterally withdraw the
application with prejudice, in which case the judge shall remand the application and request 1o
the Executive Director, who shall enter an order dismissing the application with prejudice. /d
§ 80.25(b). The second option allows an applicant (o withdraw an application without prejudice
before partics arc named in the hearing or if the parties agree in writing to the withdrawal
without prejudice. Jd. § 80.25(c). In those cases, the Exccutive Director is required to enter an
order dismissing the application without prejudice on the terms agreed to by the parties. Id. The
third option allows an applicant to request withdrawal without prejudice in licu of an agreement
by the parties if the applicant reimburses the other parties all expenses, not including attorney’s
fees, that the other parties have incurred in the permitting process or if the Commission
authorizes the dismissal of the application without prejudice. fd. § 80.25(d)-(e).

The Commission’s adopted gencral requirement that parties in a contested case hearing
must agree in writing to a withdrawal without prejudice expressly allows the parties to establish
the terms on which a withdrawal without prejudice is granted. Alternatively, an applicant may
unilaterafly elect to withdraw an application without prejudice cither before the ALJ names
parties or if it reimburses the parties’ expenses. The reimbursement option is important: in that
context, the requirement that parties must either agree or be reimbursed belore an applicant can
obtain dismissal without prejudice protects protesting patties from being forced to incur expenses
relitigating issues in a subsequent hearing that were litigated in the hearing on the carlier
application.

The principles of TCEQ’s rule track the legal doctrines of res judicata and collateral
estoppel. Broadly speaking, res judicata (known as “claim preclusion™) prohibits a litigant from



Ms. Laurie Gharis
November 15, 2021
Page 4

bringing a suit or claim that has already been finally adjudicated in a previous legal proceeding.
Barr v. Resolution Trust Corp. ex rel. Sunbelt Federal Sav., 837 S.W.2d 627, 628 (Tex. 1992).
Collateral estoppel (known as “issue preclusion™) prevents relitigation of particular issues
already resolved in a prior suit. Jd. at 628-29. A dismissal with prejudice is an adjudication on
the merits of the claims and issues. Mossler v. Shields, 818 S.W .2d 752, 754 (Tex. 1991).!

Rule 80.25 precludes Star Harbor from prosecuting and the TCEQ from considering
several issues raised in the TLAP Application—most particularly, the suitability of the site on
which Star Harbor proposed to construct a domestic waste treatment plant. Under the
well-established doctrine of collateral estoppel, Star Harbor’s motion to withdraw the TPDES
Application with prejudice precludes relitigation of all issues that were raised in that contested
case hearing. See Resolution Trust Corp., 837 S.W.2d at 628-29.

Refusal to Adhere fo the Collateral Estoppel Doctrine Will Create Bad Public Policy

As noted, the Landowners have spent in excess of $150,000 fighting Star Harbor’s deeply
flawed efforts to obtain waste treatment and discharge authorizations. Unlike Star Harbor, the
Landowners are private individuals who cannot levy taxes or issue bonds to finance litigation
that they have been dragged into. If the Commission refuses to give meaning to its own rules on
application withdrawal and dismissal with prejudice, then the resulting policy of the State of
Texas will effectively be that an environmental permitting applicant can file and refile any
stightly modified application over and over until the protesting parties simply run out of money.
That cannot and should not be the policy of this State.

Star Harbor’s request for authorization to construct a domestic waste treatment facility on
land adjacent to Mr. Norwood’s property has been adjudicated by the TCEQ in a prior
proceeding. As explained, Texas faw preciudes the Commission from adjudicating any issue that
was raised in the previous hearing—including Star Harbor’s legal interest in the property
proposed lor the facility, need for the proposed permit, regionalization, and plant-siting issues
relating to odors and buffer zones.” Star Harbor's request to withdraw the TPDES Application
with prejudice constitutes a final adjudication on those issues. See Mossler, 818 S.W.2d at 754,

' Conversely, a partial summary judgment only results in dismissal with prejudice as to the issues decided in the
partial summary judgment. Hyundai Motor Ca. v. Alvarado, 892 S.W .2d 853, 854 (Tex. 1995). As explained, Star
Harbor withdrew the TPDES Application with prejudice in its entirety prior to any ruling by the ALJ. As a result, all
issues that were litigated or could have been litigated in the TPDES Application hearing—-including the
Commissioners’ referred isstes related to plant siting—are prechuded from consideration in this or any other
subsequent legal proceeding.

2 The doctrine of res judicata does not prectude Star Harbor’s filing of a TLAP Application generally. The pattern
and place of disposal proposed in the TLAP Application is substantiaily different from that requested in the TPDES
Application. Those components of the TLAP Application were not and could not have been litigated or adjudicated
in the TPDES Application hearing. But the issue of constructing a waste treatment facility on the proposed site was
adjudicated. See Mossler, 818 S.W.2d at 754, Consequently, collateral estoppel precludes the plant-siting elements
of the TLAP Application insofar as they are the same requests made in the TPDES Application. Essentially, if Star
Hacbor wants a TLAP, it needs to move the proposed plant site.

VA copy of TCEQ's Literim Order on the TPDES Application is enclosed as Exhibit B.
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Therefore, the Commission should immediately return the TLADP Application to avoid further
injustice to the Landowners.

Material Misrepresentations Result in Public Notice Failures

Perhaps the most critical deficiency of the TLAP Application is its falsification of
property boundaries depicted on the Landowner Map. which Star Harbor included in Attachment
4 1o the Application. A copy of the Landowner Map for the proposed facility and effluent pond
site Star Harbor included in Attachment 4 is enclosed as Exhibit C to this comment letter,

The Application and Landowner Map include significant and material misrepresentations
related to identifying potentially affected landowners. The Application and Landowner Map
falsely assert that Star Harbor owns the land on which it proposes to construct the proposed
facility and effluent holding pond. The Landowner Map depicts the immediate arca around the
facility and pond as constituting the “Applicant Property Boundary™ when, in fact, the land is
currently owned by the Tarrant Regional Water District ("TRWD™). As demonstrated by
Attachment 2 to the Application, which falsely characterizes its contents as constituting a “Lease
Agreement,” Star Harbor and TRWD have agreed to a Memorandum of Understanding in which
TRWD stated its intend to conditionally approve a dralt easement for Star Harbor’s use of the
land. Attached to the MOU is an unexccuted draft easement. Attachment 2 affirmatively
demonstrates that Star Harbor does not possess any property interest in the land it represents in
Attachment 4 as being bound by the “Applicant Property Boundary.” There has been no legal
subdivision that would create the “Applicant Property Boundary™ illustrated on the Landowner
Map. Consequently, Attachment 4 incorrectly represents that the only landowner adjacent to the
proposed facility and effluent pond site is TRWD.

The actual property boundary for the proposed facility and pond site is illustrated in the
enclosed Exhibit D, which the Landowners obtained from the Henderson Central Appraisal
District’s official records. The boundary line of the TRWD property on which Star Harbor
proposes to site the treatment facility and storage pond is illustrated as being adjacent to property
owned by Don Norwood substantially north of the line drawn by Star Harbor in its Landowner
Map. 1t is effectively the same line as the southern portion of Star Harbor’s claimed “Property
Boundary.” Star Harbor has effectively declared that TRWD owns land that encroaches
significantly onto Mr. Norwood’s property. including over an unpaved access road used by Mr.
Norwood to access a domestic groundwater wellhead.

Through this misrepresentation, Star Harbor created a fictitious strip of land that buffers
its proposed facility site from Mr. Norwood’s property. This is a particularly egregious abuse of
TCEQ’s process considering the fact that Star Harbor previously identified the Norwood family
as having owned the same property on the Landowner Map attached to the TPDES Application.”
The TPDES Application, which again proposed to construct a treatment facility on the same site

1AL the time of the TPRES Application, the subject property was ewned by Mr. Norwood’s father. Ownership of
the property was legally deeded to Don Norwood on May 8, 2020.
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currently proposed by the TLAP Application, affirmatively represented that the Norwoods were
affected persons.” The TPDES Application Landowner Map is enclosed as Exhibit E.

As a result of Star Harbor's misrepresentation, Don Norwood was not included on the
Landowner List in TLAP Application Attachment 4. Consequently, the Chief Clerk did not
include Mr. Norwood on its mailed notice list. This alone constitutes a critical failure of public
notice under Water Code Chapter 5, Subchapter M that can only be cured through an amendment
correcting the Landowner Map.

Additional TLAP Application Deficiencies
The Landowners raise the following additional issues related to the TLAP Application:

» Based on misrepresentations, the Chief Clerk’s Notice of Application and Preliminary
Decision for Water Quality Land Application Permit for Municipal Wastewater and the
Iixecutive Director’s Preliminary Decision both incorrectly state that the “wastewater
treatment facility and disposal site will be located in the drainage basin of Cedar Creek
Reservoir in Segment No. 0818 of the Trinity River Basin. As illustrated in the USGS
Topographic Map included as Attachment 15 to the TLAP Application, the treatment
facility 1s proposed to be located in the Cedar Creek watershed below Cedar Creek
Reservoir in Segment No. 0804 of the Trinity River Basin.

o Attachment 16, inchuding amended versions of the same, fails to identify private
groundwater wells within one mile of the proposed facility and effluent pond as requested
by Water Quality Division staff on Auvgust 6, 2021, including at lecast five legally
registered domestic water wells owned by the Landowners.

e  Star Harbor failed to include all maps, diagrams, basis of design, calculations, and other
pertinent data required under Chapter 309 of the Commission’s Rules.

* Star Harbor did not include information required for design analysis. hydraulic
application rates, and effluent storage calculations; the water balance study is based on
incomplete data on crop systems, yearly rainfall, and consumptive use requirements.

» The TLAP Application includes deficient information on nitrogen application rates, soil
testing, and irrigation best management practices.

* The proposed pattern and method of disposal will not adequately protect surface water
quality and groundwater qualily and will result in discharge to surface waters of the state.

*  The plant and effluent pond siting in the TLAP Application fails to meet requirements in
Chapter 309, Subchapter B, including inaccurate odor buffer zone information,
inadequate pond lining requirements, and distance from private water wells.

¢ Considering the proximity of the proposed facility and effluent storage pond to surface
water features owned by the Landowners, the effluent limits in the Draft Permit are
inadequate and were improperly calculated under TCEQ’s rufes.

3 Fhe TPDES Application Landowner Map actualty omits the property immediately adjacent to the proposed plant.
The Landowners reiterate, as they stated in 2019, that the Water Quality Diviston should not have declared the
TPDES Application administratively complete without Star Harbor’s correction of material deficiencies.



Ms. Laurie Gharis
Navember 15, 2021
Page 7

e The TLAP Application does not include adequate calculations for agronomic uptake of
nutrients and other pollutants and, therefore, has not correctly identified suttable crop
types for the disposal site,

Conclusion

Finally, the Landowners note that they have directly engaged with public officials and
engineers representing Star Harbor in a continuing attempt to negotiate a resolution of this
dispute. The Landowners’ direct testimony in the TPDES Application asserted that the
Landowners wish to be good neighbors and will proactively work with Star Harbor to find a
mutually agreeable solution {or Star Harbor’s waste disposal needs. Notwithstanding the fact that
Star Harbor, without consulting the landowners, refiled the same request to site a waste treatment
plant as close to the Landowners’ properties as possible, the Landowners are making good on
their promise and hope that this matter can be resolved amicably. Star Harbor cannot, however,
legally construct a waste treatment plant on the site they are currently proposing. and the
Landowners will continue to asserl all of their legal nghts and claims until a competent
adjudicative body enforces the law. The Landowners earnest hope is that, in licu of scttlement,
the TCEQ will be that adjudicator.

The Landowners will provide any other information or insight that might be helpful to
cither TCEQ staff or Star Harbor's representatives upon request. Thank you for your
consideration of these comments,

Sincerely,
S
4 ! &
o et
e R

73

}HP}/(;S T. Aldredge

copy:  Warren Claxton, Mayor, City of Star Harbor
Christina O’ Jibway, Office of Senator Robert Nichols
Rick Carroll, Tarrant Regional Water District
Robert Sadlier, Director, Water Quality Division
Firoj Vahora, Municipal Permit Team Lead, Water Quality Division
Guy Henry, Acting Director, ELD
Todd Galiga, Senior Attorney, ELD
Michael Parr, Attorey, ELD
Viec McWherter, OPIC
David Berberian, Castell Realty 1LLC
Don Norwood

enclosures



Exhibit A
SOAH Order No. 5 Granting Motion to Withdraw and Remand Application



SOAH DOCKET NO. 582-19-6260
TCEQ DOCKET NGO, 2M93-0575- MWD

APPLICATION BY CITY OF STAR
HARBOR FOR TPDES PERMIT NO.

§ BEFORE THE
§

WQO0015666001 IN HENDERSON § STATE OFFICF. OF
§
§

COUNTY, TEXAS
ADMINISTRATIVE HEARINGS

ORDER NO. 5
GRANTING MOTION TO WITHDRAW AND REMAND APPLICATION

On December 10, 2019, City of Star Harbor filed a motion to withdraw and remand its
application with prejudice. It is therelore ORDERED that the Motion to Dismiss and Remand is
GRANTED, that the hearing set for January 21-23, 2020, is CANCELILED, and that this matter
is DISMISSED from the docket of the State Office of Administrative Hearings and REMANDED
to the Executive Director of the Texas Commission on Environmental Quality who shall enter an
order dismissing the apphcation with prejudice pursuant 1o

30 Texas Administrative Code § 80.25(h).

SIGNED December 11, 2019,
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ROSS HEMBERSON
ADMINISTRATIVE LAW JUDGE
STATE GRFIOE OF ADMINISTRATIVE TEARINGS
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Exhibit B

interim Order on TPDES Application



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN INTERIM ORDER concerning the appliéation by the City of Star Harbor
for TPDES Permit No. WQ0014268002; TCEQ
Docket No. 2019-0575-MWD.

On June 12, 2019, the Texas Commission on Environmental Quality (Commission)
considered during its open meeting requests for hearing and reconsideration filed by Castell |
Realty, LLC; Cedar Creek Ranch, Ltd.; Don Norwoad; and the City of Malakoff (collectively,
Requestors) concerning the application by the City of Star Harbor for new TPDES Permit No.
WQO0014268002 at a facility proposed to be located approximately 3,050 feet west of the
intersection of Briarwood and FM 3062, and 3,500 feet south of the intersection of FM 3062 and
Jupiter Road, Henderson County, Texas. The requests for hearing and reconsideration were
evaluated under the requirements in the applicable statutes and Commission rules, including 30
Texas Administrative Code Chapter 55. The Commission also considered the responses to the
requests for hearing and reconsideration filed by the Executive Director and Office of Public
Interest Counsel; the Requestors’ replies; all timely public comment; and the Executive Director’s
Response to Comment.

After evaluation of all relevant filings, the Commission determined that Castell Realty,
LLC; Cedar Creek Ranch, Ltd.; Don Norwood; and the City of Malakoff are affected persons and

granted their requests for hearing. The Commission determined to deny the Requestors’ requests



for reconsideration. The Commission next determined whether the requests for hearing raised
disputed issues of fact or mixed questions of fact and law that were raised by affected persons
during the cormment period, and which are relevant and material to the decision on the application.
The Commission determined that the following issues met those requirements and directed that
they be referred to the State Office of Administrative Hearings (SOAH) for contested case hearing:

A) Whether the Applicant has a sufficient legal interest in the property proposed
for the facility to submit an application for a permit under 30 TAC § 305.43(a);

B) Whether the Applicant has adequately demonstrated a need for each phase of
the draft permit;

C) Whether issuance of the draft permit is contrary to the state’s regionalization
policy or Texas Water Code § 26.0282;

D) Whether the proposed facility will cause nuisance odors, including compliance
with any applicable buffer zone requirements;

E) Whether the water quality uses of the receiving waters were correctly
determined;

F) Whether the proposed discharge will viclate TCEQ antidegradation policy and
procedures or negatively impact aquatic or terrestrial wildlife species; and

() Whether the proposed discharge will be protective of water quality under the

applicable surface water quality standards in 30 Texas Administrative Code
Chapter 307.

The Commission also-determined to initially refer the matter to the TCEQ’s Alternative
Dispute Resolution (ADR) Program, concurrent with the SOAH preliminary hearing scheduling
process. Finally, the Commission specified that the maximum duration of the contested case
hearing shall be 180 days from the date of the preliminary hearing until the proposal for decision

is issued by SOAH.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY that:



)

2)

3)

4)

3)

6)

The hearing requests of Castell Realty, LLC; Cedar Creek Ranch, 1.td.; Don Norwood; and
the City of Malakoff are hereby GRANTED;

All requests for reconsideration are hereby DENIED;

The matter is hereby REFERRED to the TCEQ’s ADR Program concurrent with the SOAH
preliminary hearing scheduling process;

The following issues are referred to SOAH for a contested case hearing on the application:

A) Whether the Applicant has a sufficient legal interest in the property proposed for the
facility to submit an application for a permit under 30 TAC § 305.43(a);

B) Whether the Applicant has adequately demonstrated a need for each phase of the draft

permit;

C) Whether issuance of the draft permit is contrary to the state’s regionalization policy or
Texas Water Code § 26.0282,;

D) Whether the proposed facility will cause nuisance odors, including compliance with
any applicable buffer zone requirements;

E) Whether the water quality uses of the receiving waters were correctly determined;

F) Whether the proposed discharge will violate TCEQ antidegradation policy and
procedures or negatively impact aquatic or terrestrial wildlife species; and

(G) Whether the proposed discharge will be protective of water quality under the applicable
surface water quality standards in 30 Texas Administrative Code Chapter 307.

All issues not identified as being referred to SOAH in Ordering Provision No, 4 are hereby

DENIED;

The maximum duration of the hearing is set at 180 days from the date of the preliminary

hearing until the date the proposal for decision is issued by SOAH,; and



7) If any provision, sentence, clause or phrase of this Order is for any reason held to be invalid,
the invalidity of any portion shall not affect the validity of the remaining portions of the
Order.

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

P s

J ﬁ N‘iermann, Chairman

é[fé’/m

Date Signed




Exhibit C

TLAP Application Landowner Map



WASTELINE
ENGINEERING, INC.

Attachment 4 — Affected Landowner Map
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Exhibit D
Henderson Central Appraisal District Property Boundary Map
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Exhibit £
TPDES Application Landowner Map and List
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Landowner List

# Name Address City, State Zip

1]Tarrant Refional Water District 804 East Northside Drive Fort Worth, Texas 76102
2{Norwood Billy C & Betty Ruth PO Drawer 1029 Malakoff, Texas 75148

3 |Castell Realty LLC 3501 Rankin Street Dalas, Texas 75205

4 |Castell Realty LLC 3501 Rankin Street Dallas, Texas 75205
5{Jackson W L PO Box 475 Malakoff, Texas 75148

6 [Jackson W L PO Box 475 Malakoff, Texas 75148

7 |[4WS Cedar Creek Ranch LTD PO Box 570 Corsicana, Texas 75151
8{Norwood Don C 101 Yale Court Southlake, Texas 76092






