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Texas Commission on Environmental Quality
Interoffice Memorandum

To: Commissioners Date: April 29, 2022

Thru: Laurie Gharis, Chief Clerk
Toby Baker, Executive Director

From: Earl Lott, Director
Office of Water

Subject: Consideration of a Petition for Rulemaking
Docket No.: 2022-0382-PET
Project No.: 2022-016-PET-NR

Who Submitted the Petition:

On March 30, 2022, the Texas Commission on Environmental Quality (TCEQ or
commission) received a petition from the cities of San Marcos, McAllen, and Jarrell
(petitioner).

What the Petitioner Requests:

The petitioner requested that the commission amend 30 Texas Administrative Code
§305.48 relating to Additional Contents of Applications for Wastewater Discharge
Permits to formalize established guidance, permit application requirements, and previous
policy expressions of the commission as it relates to regionalization considerations
applicable to wastewater discharge permits.

Recommended Action:

Regionalization is required by Texas Water Code (TWC) Chapter 26. The existing statutes
outline a strong preference of and for regionalization, and TCEQ is required to implement
state policy to encourage and promote the development and use of regional and area-
wide waste collection, treatment, and disposal systems.

The commission has the authority to adopt rules or establish guidance that clearly spell
out the criteria requirements and expectations as they relate to regionalization
considerations for wastewater discharge permits. Established guidance on TCEQ’s
Regionalization Policy for Wastewater Treatment is available on the TCEQ website. In
addition, the executive director (ED) has developed application materials specific to
regionalization.

The petition notes, ambiguity in the application, interpretation, and adherence in review
of regionalization requirements have led to contested cases, delayed permitting timelines,
and delayed advancement of desired economic development. Additionally, while
considering a proposal for decision on a recent contested case hearing (SOAH Docket No.
582-20-4141), the commission acknowledged in part the need for greater clarity and
guidance as it relates to regionalization and encouraged staff to begin work on a guidance
document.

The major issues identified in some applications that fall short in the regionalization
process efforts include lack of cooperative and transparent communication with existing
facilities within a three-mile radius; lack of detailed cost analysis and comparison; and
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lack of clear access and cost estimation information challenges that some applicants
experience with owners of existing systems.

However, this petition as proposed does not result in any practical improvement in the
TCEQ permitting process with regards to regionalization. Rather, it requires additional
documentation be provided to the TCEQ, with strict penalties for noncompliance. At this
stage, we should continue to update our guidance rather than establishing the proposed

rule.

The ED proposes to continue enhancing existing guidance for more effective
implementation of the policy. These enhancements aim to more clearly define roles and
spell out the criteria requirements and expectations as they relate to regionalization
considerations for wastewater discharge permits, while remaining within the provisions
of the statute. This guidance would also strongly suggest an early, more proactive, and
transparent interaction between a prospective applicant and owners of existing facilities
at the planning stage of a new development.

The ED recommends denial of the petition and, instead, continuing current efforts to
develop consistent guidance regarding criteria requirements and expectations as they
relate to regionalization.

Applicable Law:

Texas Government Code, §2001.021, which establishes the procedures by which
an interested person may petition a state agency for the adoption of a rule;

TWC, §5.013, which establishes the general jurisdiction of the commission over
other areas of responsibility as assigned to the commission under the TWC and
other laws of the state;

TWC, §5.102, which establishes the commission's authority necessary to carry out
its jurisdiction;

TWC, §5.103 and §5.105, which authorize the commission to adopt rules and
policies necessary to carry out its responsibilities and duties under TWC, §5.013;
TWC, §5.120, which authorizes the commission to promote maximum
conservation and protection of the quality of the environment and natural
resources of the state;

TWC § 26.003 which states the policy to encourage and promote the
development and use of regional and areawide systems.

TWC § 26.081 - 26.086 which detail the policy of the state to implement and
encourage regional and area-wide waste collection, treatment, and disposal
systems. As well as the mechanisms available to the Commission for
implementing the policy.

Agency Contacts:

Shannon Gibson, Project Manager, Water Quality Division, (512) 239-4284
Bobby Salehi, Staff Attorney, (512) 239-5930

Gwen Ricco, Texas Register/Agenda Coordinator, (512) 239-2678
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cc: Chief Clerk, 2 copies
Executive Director's Office
Jim Rizk
Morgan Johnson
Krista Kyle
Office of General Counsel



RODRIGUEZ
HYDE
BULLOCK

A TEXAS LIMITED LIABILITY PARTNERSHIP

1633 Williams Drive
Building 2, Suite 200
Georgetown, Texas 78628
www.txlocalgoviaw.com
Office: 512.930.1317

Fax: 866.929.1641

Partners:

Kerry Russell (retd.)
Arturo D. Rodriguez, Jr.
George E. Hyde
Bradford E. Bullock
Caroline A. Kelley

Senior Associates:
Jonathan W. Needle

Of Counsel:
Karrie H. Marling

March 28, 2022

VIA CERTIFIED MAIL RETURN RECEIPT REQUESTED
#7018 0680 0002 2556 9441

Executive Director

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re: Petition for Rulemaking

Dear Executive Director:

Enclosed please find a Petition for Rulemaking for filing on behalf
of the cities of San Marcos, McAllen and Jarrell.

Please return a file stamped copy in the self-addressed, stamped
envelope provided.

Thank you for your attention to this matter.
Sincerely,
(hitwa D, WWQWW
Arturo D. Rodriguez, Jr.

Enclosures


www.txlocalgovlaw.com

TCEQ DOCKET NO.

PETITION FOR RULEMAKING § BEFORE THE TEXAS
§ COMMISSION ON
§ ENVIRONMENTAL QUALITY

PETITION FOR RULEMAKING

TO THE HONORABLE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY BY AND
THROUGH ITS EXECUTIVE DIRECTOR:

Pursuant to the provisions of Title 30 of the Texas Administrative Code Chapter 20, the
cities of San Marcos, McAllen, and Jarrell (collectively, “Petitioners”) submit this Petition for
Adoption of a Rule (the “Petition”) to the Texas Commission on Environmental Quality (“TCEQ”
or “Commission”), secking adoption of rules that formalize established guidance, permit
application requirements and previous policy expressions of the Commission as it relates to
regionalization considerations applicable to wastewater discharge permits.

I. Introduction

The TCEQ and the State of Texas pride themselves with providing for predictable and
appropriate regulatory processes. Ad hoc rule making, or determinations not supported by statue,
rule or Commission guidance, or circumvention of these by applicants are not consistent with a
predictable regulatory environment.

Establishment of predictable regulatory processes (permitting, compliance, and
enforcement) as it relates to wastewater permits is within the purview of the TCEQ. Within this
legislative charge, the Legislature has outlined in the Texas Water Code (“TWC”) the state’s policy

as it relates to regionalization:

PETITION FOR RULEMAKING PAGE10OF 13



“Sec. 26.003. POLICY OF THIS SUBCHAPTER. It is the policy of this state and
the purpose of this subchapter to maintain the quality of water in the state consistent
with the public health and enjoyment, the propagation and protection of terrestrial
and aquatic life, and the operation of existing industries, taking into consideration
the economic development of the state; to encourage and promote the development
and use of regional and areawide waste collection, treatment, and disposal systems
to serve the waste disposal needs of the citizens of the state; and to require the use
of all reasonable methods to implement this policy.”

“Sec. 26.081. REGIONAL OR AREA-WIDE SYSTEMS; GENERAL POLICY.
(a) The legislature finds and declares that it is necessary to the health, safety, and
welfare of the people of this state to implement the state policy to encourage and
promote the development and use of regional and area-wide waste collection,
treatment, and disposal systems to serve the waste disposal needs of the citizens of
the state and to prevent pollution and maintain and enhance the quality of the water
in the state.”

Sec. 26.0282. CONSIDERATION OF NEED AND REGIONAL TREATMENT
OPTIONS. In considering the issuance, amendment, or renewal of a permit to
discharge waste, the commission may deny or alter the terms and conditions of the
proposed permit, amendment, or renewal based on consideration of need, including

the expected volume and quality of the influent and the availability of existing or

proposed areawide or regional waste collection, treatment, and disposal systems

not designated as such by commission order pursuant to provisions of this

subchapter. This section is expressly directed to the control and treatment of

conventional pollutants normally found in domestic wastewater.”

It is important to note that the Legislature further outlines its strong preference of and for
regionalization in Chapters 13, 15, 16 and 17 of the Water Code. Collectively, these references
better define the State’s policy and unquestionable preference for regionalization.

The Legislature has defined regionalization in Chapter 15 of the Water Code as the
development of a water supply or wastewater collection and treatment system that incorporates
multiple service areas into an areawide service facility or any such system that serves an area that
includes more than a single county, city, special district, or other political subdivision of the state.

Specific to the provisions of Chapter 26, under the purview of the TCEQ, the Commission

has issued guidance documents, application form instructions and included specific questions in
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the regionalization portion of the TCEQ approved wastewater or TPDES permit application that
attempt to address regionalization.

While each of these may have been developed at different times, as it relates to
regionalization, the Commission has maintained a consistent approach - regionalization is the
unquestionably preferred approach, however, one of three exceptions apply. The exceptions are:

1. There is not a system within a reasonable distance of your planned system.

2. Service was requested and the request for service was denied.

3. An exception to regionalization is warranted based on costs, affordable rates, financial,
managerial and technical capabilities of the nearby system.

Pursuant to the Commission’s for a Texas Pollution Discharge Elimination System
(“TPDES”) permit, the Permit Application — specifically under Domestic Technical Report 1.1,
Section 1. Justification for Permits, B. Regionalization of facilities, Question 3, the applicant must
answer the following questions:

e Are there any domestic permitted wastewater treatment facilities or collection systems
located within a three-mile radius of the proposed facility? If yes:

a. Attach a list of these facilities that includes the permittee’s name and permit number,
and an area map showing the location of these facilities.

b. Attach copies of your certified letters to these facilities and their response letters
concerning connection with their system.

e Does a permitted domestic wastewater treatment facility or a collection system located
within three (3) miles of the proposed facility currently have the capacity to accept or is
willing to expand to accept the volume of wastewater proposed in this application? If yes,

a. Attach an analysis of expenditures required to connect to a permitted wastewater

treatment facility or collection system located within 3 miles versus the cost of the
proposed facility or expansion.
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Previous historical expression of the Commission’s policy relative to regionalization has
clearly carried over in similar format and inquiry to the TPDES permit application form and
associated instructions.

The TCEQ issued instructions for the TPDES application referenced above state that the
TCEQ is required to implement the state policy to encourage and promote the development and
use of regional and area-wide waste collection, treatment, and disposal systems. This is consistent
with the statutory requirements highlighted above.

As it relates to nearby wastewater treatment facilities or collections systems, the
instructions read as follows:

“If there are any permitted domestic wastewater treatment facilities or sanitary

sewer collection systems located within a three-mile radius of the proposed

wastewater treatment facility, provide a list of all of these facilities, including the

permittee’s name and wastewater permit number. Identify these facilities on an area

map. To obtain a map with the location of domestic wastewater permits, contact

the TCEQ Information Services staff at 512-239-DATA. Provide copies of your

certified letters to these facilities and their response letters concerning providing

wastewater service for the proposed service area. If any of these facilities agree to
provide service, provide justification and a cost analysis of expenditures that shows

the cost of connecting to these facilities versus the cost of the proposed facility or

expansion.”

To date, however, even knowing that no rules or guidance exists, the Commission has not
adopted rules that clearly spell out these requirements and expectations.

Ambiguity in application, interpretation, and adherence in review of these requirements
has led to contested cases, delayed permitting timelines and delayed advancement of desired
economic development.

The Commission, last year, in considering a proposal for decision from an Administrative
Law Judge in Docket 582-20-4141 acknowledged in part the need for greater clarity and guidance

as it relates to regionalization. The Commission encouraged staff to begin work on yet another

guidance document as it relates to regionalization.
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Petitioners welcome these comments and acknowledgement of the need for greater
regulatory certainty. Thus, Petitioners respectful submit that a more appropriate manner of
adherence with Legislative directive and agency policy as it relates to regionalization is through
rule development. This will add regulatory certainty and eliminate additional deviation from
predictable processes. It will also eliminate the ad hoc administration of the State’s statutory policy
on regionalization.

This Petition satisfies the requirements for rulemaking as enumerated in Texas Government
Code Chapter 2001, Subchapter B and 30 Texas Admin. Code Chapter 20.

II. Petitioners’ Names and Address

Petitioners are municipalities in the state of Texas and permitted by the TCEQ to operate
wastewater facilities with sufficient capacity to serve their current residents and associated
commercial and industrial facilitates as well as other nearby or regional demands for wastewater
treatment due to expansion and growth. Similarly, the Petitioners have secured or issued bonds
and made other investments to maintain and expand these permitted wastewater facilities. Asitis
common for Texas wastewater systems, a significant portion if not the entire portion of
investments to construct, maintain and expand these systems is in the form of public supported
debt to are secured through the Texas Water Development Board (“TWDB?”).

The address of the Petitioners are;

City of San Marcos City of McAllen

630 E. Hopkins 1300 Houston Avenue
San Marcos, TX 78666 McAllen, Texas 78501
City of Jarrell

161 Town Center Blvd.

Jarrell, Texas 76537
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For purposes of this Petition, Petitioners may be contacted through Arturo D. Rodriguez,

Jr. at the contact information below:

Arturo D. Rodriguez, Jr.
Russell Rodriguez Hyde Bullock, LLP
1633 Williams Drive
Building 2, Suite 200
Georgetown, Texas 78628
T:512-930-1317
arodriguez(@txlocalgovlaw.com

III.  Brief Explanation of Proposed Rule

The proposed rule would amend §305.48 of the Commission’s rule by clearly outlining
regionalization criteria requirements and demonstration of actual compliance in advancement of
the state’s regionalization policy. No additional requirements are being recommended beyond that
which current agency application form and associated guidance request. In essence, the requested
amendment will codify these requirements and remove ambiguity.

IV.  Text of Proposed Rule

A full copy of the proposed rule is attached as Exhibit A and is incorporated by reference
herein as if copied verbatim.

V. Statement of Commission’s Authority
Texas Water Code §§ 5.102 and 5.103 authorize the Commission to adopt rules as
necessary to carry out its powers and duties, which includes the authority to adopt rules to
implement and advance the state’s policy as it relates to regionalization as noted in §26.003,
§26.081 and §26.0282. Accordingly, the Commission has both the authority and the duty to adopt
the requested rules.

VI.  Injury or Inequity Resulting from Failure to Adopt Rule

If the proposed rule is not enacted, the Commission will continue to lack consistent and

enforceable guidance and requirements to hold applicants for TPDES permits accountable as it
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relates to providing the Commission with predictable and accurate information and to make
appropriate determinations in TPDES permit applications as they relate to regionalization
considerations. A decision to not enact the proposed rule will potentially result in continued
inconsistency by applicants in the submittal of requested documentation to allow the Commission
to reach an informed determination as it relates to regionalization in TPDES permits. Additionally,
if the rule is not enacted, continued delays in permitting due to fact issue disputes in permits will
continue as evidenced by historical and recent contested case matters that speak to regionalization.
Petitioners are also concerned that ad hoc determinations and interpretation of Commission
requests as they relate to regionalization will result in the establishment of more point sources of
pollution than otherwise are necessary if a meaningful regionalization review were performed.
Lastly, adoption of the proposed rule would not only codify Commission policy and
requirements that are not consistent with what the application, instructions and previous guidance
call for, but would also assist the Commission in advancing the state’s strong preference for
regionalization. Such action would increase the benefit and value as it relates to the substantial
funds that have been expended by Petitioners and similarly positioned TPDES permit holders that
have secured public supported debt for the expansion in capacity to provide wastewater treatment
on an area wide or regional basis. Particularly when much of these type projects are funded

through state assistance and supported debt as administered by the TWDB.
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VII. Conclusion

For the reasons set forth above, Petitioners respectfully request that the Commission grant

this Petition and initiate a rulemaking that is consistent with the rule proposed in Exhibit A.

PETITION FOR RULEMAKING

Respectfully submitted,

Russell Rodriguez Hyde Bullock LLP
1633 Williams Drive, Building 2, Suite 200
Georgetown, Texas 78628

(512) 930-1317

(866) 929-1641 (Fax)
arodriguez(@txlocalgovlaw.com

/s/ Arturo D. Rodriguez, Jr.

ARTURO D. RODRIGUEZ, JR.
State Bar No. 00791551
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EXHIBIT A

Texas Administrative Code

TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 305 CONSOLIDATED PERMITS

SUBCHAPTER C  APPLICATION FOR PERMIT OR POST-CLOSURE ORDER
RULE §305.48 Additional Contents of Applications for Wastewater Discharge Permits

(a) The following shall be included in an application for a wastewater discharge permit.

(1) The original and one copy of the permit application shall be submitted on forms
provided by or approved by the executive director, and shall be accompanied by a like
number of copies of all technical supplements and attachments.

(2) If the application is for the disposal of any waste into or adjacent to a watercourse, the
application shall show the ownership of the tracts of land adjacent to the treatment facility
and for a reasonable distance along the watercourse from the proposed point of discharge.
The applicant shall list on a map, or in a separate sheet attached to a map, the names and
addresses of the owners of such tracts of land as can be determined from the current county
tax rolls or other reliable sources. The application shall state the source of the information.
This subsection does not apply to:

(A) an application to renew a permit; and

(B) an application for a new Texas Pollutant Discharge Elimination System
(TPDES) permit for a discharge authorized by existing state permit issued before
September 14, 1998 for which the application does not propose any term or
condition that would constitute a major amendment to the state permit under
§305.62 of this title (relating to Amendment).

(3) The applicant shall submit any other information reasonably required by the executive
director to ascertain whether the facility will be constructed and operated in compliance
with all pertinent state and federal statutes, including, but not limited to, the following:

(A) the operator's name, address, and telephone number;
(B) whether the facility is located on Indian lands;
(C) up to four Standard Industrial Classification (SIC) codes and North American

Industry Classification System (NAICS) codes which best reflect the principal
products or services provided by the facility.
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(4) The applicant shall submit information concerning regionalization of domestic
wastewater treatment facilities.  Failure to provide the following regionalization
information at the time of initial permit submission will result in the application being
returned to the applicant. The following information shall be provided at a minimum:

(A) If any portion of the proposed service area is located within an incorporated

city. provide correspondences from the city stating whether the city consents to
provide service. If consent to provide service is available from the city, provide
justification for the proposed facility and a cost analysis of expenditures that shows
the direct cost of connecting to the city versus the cost of the proposed facility or
expansion.

1) Justification for the proposed facility shall include an anticipated
construction start date and operation schedule for each phase being proposed. If
construction is dependent upon housing/commercial development, provide

information from the developer. Provide information such as the size of the
development (number of lots), the date construction on the development is
scheduled to begin, and the anticipated fully built out rate of the development
(number of houses per month or year). Attach population estimates and/or
projections used to derive the flow estimates and anticipated growth rates for the
development. Provide the source and basis upon which population figures were
derived (census and/or other methodology). Also, provide population projections
at the end of the design life of the treatment facility (usually 50+ years) and the
source and basis upon which population figures were derived.

Failure to provide sufficient justification for the continued need for the permit
and/or each proposed phase will result in a recommendation for denial of the
application or proposed phases.

(2) The cost analysis of expenditures shall be a good faith effort based on
quantifiable and readily available data representative of actual and necessary
expense for connection to the existing system versus construction of a stand-alone
facility. Such cost analysis shall be limited to criteria that is within the
Commission’s jurisdiction and based on actual cost estimate to connect to an
existing system as compared to construction, maintenance and operation of a new
system. Legal costs of connection requirements required by the nearby facility
which are outside the Commission’s jurisdiction shall not be included in
determining costs.

B) If any portion of the proposed service area is located inside another utility’s sewer
certificate of convenience and necessity (“CCN”) area, attach a justification for the
proposed facility and a cost analysis of expenditures that includes the cost of connecting to
the CCN system versus the cost of the proposed facility or expansion.
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(1) Justification for the proposed facility shall include an anticipated construction

start date and operation schedule for each phase being proposed. If construction is
dependent upon housing/commercial development, provide information from the
developer. Provide information such as the size of the development (number of
lots), the date construction on the development is scheduled to begin, and the
anticipated fully built out rate of the development (number of houses per month or

vear). Attach population estimates and/or projections used to derive the flow
estimates and anticipated srowth rates for the development. Provide the source and
basis upon which population figures were derived (census and/or other
methodology). Also. provide population projections at the end of the design life of
the treatment facility (usually 50+ years) and the source and basis upon which

population figures were derived.

Failure to provide sufficient justification for the continued need for the permit
and/or each proposed phase will result in a recommendation for denial of the

application or proposed phases.

(2) The cost analysis of expenditures shall be a good faith effort based on

quantifiable and readily available data representative of actual and necessary
expense for connection to the existing system versus construction of a stand-alone

facility. Such cost analysis shall be limited to criteria that is within the
Commission’s jurisdiction and based on actual cost estimate to connect to an
existing system as compared to construction, maintenance and operation of a new
system. Legal costs of connection requirements required by the nearby facility
which are outside the Commission’s jurisdiction shall not be included in
determining costs.

(C)  If any domestic permitted wastewater treatment facilities or collection systems is
located within a three-mile radius of the proposed facility, attach a list of these facilities
that includes the permittee’s name and permit number, and an area map showing the
location of these facilities. Attach copies of the applicant’s certified letters to these
facilities and their response letters concerning connection with their system. If a permitted
domestic wastewater treatment facility or a collection system located within three (3) miles
of the proposed facility currently has the capacity to accept or is willing to expand to accept
the volume of wastewater proposed in this application. provide justification for the
proposed facility and a cost analysis of expenditures that shows the cost of connecting to
the nearby facility versus the cost of the proposed facility or expansion.

(1) Justification for the proposed facility shall include an anticipated construction
start date and operation schedule for each phase being proposed. If construction is
dependent upon housing/commercial development, provide information from the
developer. Provide information such as the size of the development (number of
lots), the date construction on the development is scheduled to begin, and the
anticipated fully built out rate of the development (number of houses per month or
year). Attach population estimates and/or projections used to derive the flow
estimates and anticipated growth rates for the development. Provide the source and
basis upon which population figures were derived (census and/or other

PETITION FOR RULEMAKING PAGE110F 13



methodology). Also, provide population projections at the end of the design life of
the treatment facility (usually 50+ years) and the source and basis upon which
population figures were derived.

Failure to provide sufficient justification for the continued need for the permit

and/or each proposed phase will result in a recommendation for denial of the
application or proposed phases.

(2) The cost analysis of expenditures shall be a good faith effort based on
quantifiable and readily available data representative of actual and necessary
expense for connection to the existing system versus construction of a stand-alone
facility. Such cost analysis shall be limited to criteria that is within the
Commission’s jurisdiction and based on actual cost estimate to connect to an
existing system as compared to construction, maintenance and operation of a new
system. Legal costs of connection requirements required by the nearby facility
which are outside the Commission’s jurisdiction shall not be included in
determining costs.

(D) Notwithstanding (A-C) above, when determining the justification for a new stand-
alone facility or expansion of an existing facility versus connecting to an existing facility,
the executive director shall weigh the impacts of a new facility and establishment of
additional sources of pollution as it relates to the overall protection of human health and
the environment consistent with regional economic development. Impacts to be considered
may include but is not limited to, the impact of reuse impacts, conservation efforts, and
other efforts environmental impacts.

(E) During the review and processing of the application up to consideration of the
application by the commission, the applicant shall submit all new and updated information
as it pertains to regionalization as identified by the applicant or requested by the executive
director. Such additional information must be considered by the executive director. Failure
to provide all updated and relevant information regarding regionalization by the applicant
will result in the application being returned to the applicant.

F Validly adopted service conditions by a nearby provider may not be used as a
justification for a new stand alone facility versus connecting to an existing facility.

(G) An insufficient regionalization determination may result in permit denial.

(b) The following regulations contained in 40 Code of Federal Regulations, Part 122, which are in
effect as of the date of TPDES program authorization, as amended, are incorporated by reference.

(1) Subpart B - Permit Applications and Special NPDES Program Requirements,

§122.21(g), providing application requirements for existing manufacturing, commercial, mining,
and silvicultural dischargers.

(2) Subpart B - Permit Applications and Special NPDES Program Requirements,

§122.21(h), providing application requirements for manufacturing, commercial, mining, and
silvicultural facilities which discharge only nonprocess wastewater, except 40 Code of Federal
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Regulations §122.21(h)(4)(iii), the requirements of which are addressed in §305.126(e) of this title
(relating to Additional Standard Permit Conditions for Waste Discharge Permits).

(3) Subpart B - Permit Applications and Special NPDES Program Requirements,
§122.21(i), providing application requirements for new and existing concentrated animal feeding
operations and aquatic animal production facilities.

(4) Subpart B - Permit Applications and Special NPDES Program Requirements,
§122.21(r), providing application requirements for new facilities with new or modified cooling
water intake structures.

(c) In addition to the information required by §305.45 of this title (relating to Contents of
Application for Permit), an application by an individual for a waste discharge permit shall contain:

(1) the individual's full legal name and date of birth;
(2) the street address of the individual's place of residence;

(3) the identifying number from the individual's driver's license or personal identification
certificate issued by the state or country in which the individual resides;

(4) the individual's sex; and

(5) any assumed business or professional name of the individual filed under Business and
Commerce Code, Chapter 36.

[END OF EXHIBIT A]
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Texas Commission on Environmental Quality

DECISION OF THE COMMISSION
REGARDING THE PETITION FOR RULEMAKING
FILED BY SAN MARCOS, MCALLEN, AND JARRELL

Docket No. 2022-0382-PET
Rule Project No. 2022-016-PET-NR

On May 18, 2022, the Texas Commission on Environmental Quality
(Commission) considered the petition for rulemaking filed by the cities of San Marcos,
McAllen, and Jarrell. The petition, filed on March 30, 2022, requests that the
Commission amend 30 Texas Administrative Code § 305.48 relating to Additional
Contents of Applications for Wastewater Discharge Permits to formalize established
guidance, permit application requirements, and previous policy expressions of the
Commission as it relates to regionalization considerations applicable to wastewater
discharge permits.

The Commission has the authority to adopt rules or establish guidance that
clearly spell out the criteria requirements and expectations as they relate to
regionalization considerations for wastewater discharge permits. Established guidance
on TCEQ’s Regionalization Policy for Wastewater Treatment is available on the TCEQ
website. In addition, the Executive Director (ED) has developed application materials
specific to regionalization.

The Commission directs the ED continue enhancing existing guidance for more
effective implementation of the policy. These enhancements aim to more clearly define
roles and spell out the criteria requirements and expectations as they relate to
regionalization considerations for wastewater discharge permits, while remaining
within the provisions of the statute. This guidance will strongly suggest an early, more
proactive, and transparent interaction between a prospective applicant and owners of
existing facilities at the planning stage of a new development.

IT IS THEREFORE ORDERED BY THE COMMISSION pursuant to Administrative
Procedure Act, Texas Government Code, § 2001.021 and Texas Water Code § 5.102 and
§ 5.103 that the petition be denied.

This Decision constitutes the decision of the Commission required by the Texas
Government Code, § 2001.021(c).

Issued date:



TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Jon Niermann, Chairman

Date Signed
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3755 South Capital of Texas Hwy, ste. 105
Austin, Texas 78704
(512) 472-7216

TEXAS WATER CONSERVATION ASSOCIATION www.twca.org
Stacey Allison Steinbach, General Manager

May 13, 2022

The Honorable Commissioners

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re: Docket No. 2022-0382-PET; Petition for Rulemaking; Cities of San Marcos, McAllen and Jarrell
Honorable Commissioners:

The Texas Water Conservation Association (TWCA) respectfully offers this letter in support of a
stakeholder and rulemaking process regarding regionalization considerations applicable to wastewater
discharge permits. TWCA agrees that formalizing guidance and permit application requirements
regarding regionalization would be beneficial to all stakeholders in the wastewater discharge arena.
These discussions are also appropriate to secure the full implementation of the legislative intent to
regionalize treatment services where feasible. What form these rules should take would benefit from
dialogue between the agency and stakeholders.

TWCA is a water association that includes river authorities, cities, water districts, drainage and
irrigation districts, groundwater conservation districts, industries, consultants, and individuals
interested in Texas water policy. As relevant to the above-captioned case, TWCA’s members include
most operators of regional publicly operated treatment works (POTWs) in the State of Texas. Those
entities strive to provide compliant and affordable wastewater treatment service to the vast majority
of Texans.

TWCA serves as a leader and advocate for sound water policy in Texas, engaging in state- and nation-
wide water issues that may affect its members. The regionalization of POTWs serves two critical
purposes. First, it centralizes treatment in the hands of regional entities that routinely treat to
standards more stringent than required by their discharge permits. Second, it creates economies of
scale that benefit the public through lower treatment costs. TWCA recognizes that POTW
regionalization may not be feasible in unique situations or certain areas of the state and that not all
methods of regionalization are appropriate, and these discussions should be a part of any stakeholder
process.

For the foregoing reasons, TWCA wishes to express its support for further rulemaking and guidance,
through a process that includes input from appropriate stakeholders, regarding the regionalization of
wastewater treatment in Texas.

Respectfully submitted,
(:\_‘ "") ’)\>E

Stacey Allison Steinbach
General Manager

KENT SATTERWHITE KATHY TURNER JONES WALT SEARS
IMMEDIATE PAST PRESIDENT PRESIDENT PRESIDENT-ELECT






Trinity River Authority of Texas

General Office

May 16, 2022

The Honorable Commissioners

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re: Docket No. 2022-0382-PET
Petition for Rulemaking
Cities of San Marcos, McAllen and Jarrell

Honorable Commissioners:

The Trinity River Authority of Texas respectfully offers this letter in support of a stakeholder and
rulemaking process regarding the regionalization standards applicable to wastewater discharge
permits. The Trinity River Authority operates five regional wastewater systems in the Dallas-
Fort Worth Metroplex, which serve over thirty municipal and other wholesale customers. The
Authority pioneered regional wastewater treatment in Texas with the entry into operation of its
Central Regional Wastewater System in 1960.

As the Executive Director recognizes, the legislature has “outline[d] a strong preference of and
for regionalization.” Interoffice Memorandum dated April 29, 2022. In practice, realizing that
preference has proven difficult. The Authority therefore recommends that the Commission
formalize existing guidance, permit application requirements, and previous policy expressions in
a more detailed rulemaking. Doing so would be beneficial to all stakeholders.

The type of direction needed requires the force of law, not just an enhancement of guidance as
the Executive Director suggests. The proliferation of small, single-development systems in
Texas necessitates a rulemaking. Recent discharge permit contested cases indicate that
existing requirements to evaluate regionalization are inadequate. Having more detailed rules
would mitigate that deficiency.

Recent impediments to regionalization weigh strongly in favor of a rulemaking. Legislative limits
on municipal annexation have worked at cross purposes against the regionalization of
wastewater treatment in Texas. See, Act of May 24, 2019, 86" Leg, R.S., HB

347. Nonetheless, the clear legislative mandate to regionalize remains. While the Authority
does not endorse the petitioners’ proposed rule package, it urges the Commission to entertain
dialogue between the agency and stakeholders on clarifications and additions to existing rules
to ensure that regionalization is implemented where feasible.

The regionalization of POTWs serves two critical purposes. First, it centralizes treatment in the

P.O. Box 60

Arlington, Texas 76004
Metro 817-467-4343
Tele Fax 817-417-0367





The Honorable Commissioners

Texas Commission on Environmental Quality
May 16, 2022

Page 2

hands of competent entities that routinely treat to standards more stringent than required by
their discharge permits. Large regional systems are held to higher discharge standards than
small package plants that serve a single subdivision. The legislature’s regionalization mandate
was specifically designed to limit the number of small POTWSs, along with the economies of
scale that benefit the public through lower treatment costs. On those bases, the Authority urges
the Commission to convene stakeholders to collaboratively develop better-defined POTW
regionalization standards.

The Authority recognizes that POTW regionalization may not be feasible certain situations and
areas of the state, and these discussions should be a part of any stakeholder process. For the
foregoing reasons, the Authority further regionalization rulemaking.

Respectfully submitted,

ALy

J. KEVIN WARD
General Manager
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May 16, 2022

Office of the Chief Clerk, MC 105
TCEQ

PO Box 13087

Austin, TX 78711-3087

Re: Docket No. 2022-0382-PET
To whom it may concern,

On behalf of the Texas Association of Builders (TAB), please accept the following preliminary
comments reflecting TAB’s opposition to the Petition for Rulemaking brought forward by the
cities of San Marcos, McAllen and Jarrell, filed with the TCEQ on or about March 28, 2022
(Petition). The reason for our opposition is that the rules proposed by the Petition could be used
by cities as a workaround to recent annexation protections as set by the Texas Legislature.

Founded in 1946, TAB is an affiliate of the National Association of Home Builders and has 26
local associations and nearly 10,000 builder, remodeler, developer and associate members across
the state. Representing over 723,000 jobs and more than $67.5 billion annually in the Texas
economy, the state and local associations play a crucial role in providing housing for Texans. TAB
is dedicated to creating a positive business environment for the housing industry by addressing the
housing issues of the people of Texas.

While the proposal has been couched as a water quality and regionalization issue, the fact of the
matter is that the hard and fast rules as requested by the Proposal could be used as an “end run” by
some cities to work around their inability to force annexation on landowners. Once a city is
declared the regional provider as a result of TCEQ’s new lack of discretion, landowners would
essentially be required to obtain utility service from that city, which would lead to unwanted
annexation since many cities can and do require annexation as a condition of service.

Texas’ statutory regionalization policy is a permissive one with the purpose to encourage and
promote regionalization without mandating unbending requirements. The Proposal, however,
would require, by rule, applicants to produce burdensome studies and other justifications as part
of every application that have never before been required under the Administrative Code. The
current practices have been in place for decades without the need for hard and fast rules, and other
than the seismic Legislative shift away from forced annexation, TAB does not see any other recent
change that would lead one to call for the Proposal. A one size fits all approach will make the

313 East 12th Street, Ste. 210 #* Austin, Texas 78701 % Office 512-476-6346 *%¢ Fax 512-476-6427
800-252-3625 # TexasBuilders.org





process a very cumbersome and static one, take away needed discretion from the TCEQ, and result
in more unfounded application denials. These denials, in turn, will force landowners to request
municipal service and “agree” to annexation in order to receive that service.

In short, the Texas Legislature in recent years has allowed certain landowners to be released from
mandatory service areas and given landowners more flexibility to choose utility providers.
Furthermore, the Legislature, as previously stated, has decisively moved to protect landowners
from forced municipal annexation. These are clear trends away from city control of developments
outside their corporate limits and toward more choice for landowners. The Proposal, however,
would force TCEQ to recommend denial if certain conditions are not met, as opposed to giving
TCEQ the discretion to do so based on certain factors and information.

Thank you for your time and efforts, and please accept these comments as TAB’s opposition to
the Petition due to the reasons stated above.

V.P. of gulatory Affairs and General Counsel





From: CHIEFCLK

To: Mehgan Taack

Subject: FW: Docket No. 2022-0382-PET

Date: Monday, May 16, 2022 4:50:49 PM

Attachments: TAB Comments to TCEQ Rules Petition re Regionalization May 2022.pdf
FYI

From: Ned Munoz <ned@texasbuilders.org>
Sent: Monday, May 16, 2022 3:46 PM

To: CHIEFCLK <chiefclk@tceq.texas.gov>
Subject: Docket No. 2022-0382-PET

On behalf of the Texas Association of Builders (TAB), please accept the attached preliminary
comments reflecting TAB’s opposition to the Petition for Rulemaking brought forward by the
cities of San Marcos, McAllen and Jarrell, filed with the TCEQ on or about March 28, 2022.
This item is on the May 28, 2022 TCEQ Commission Meeting Agenda (Docket No. 2022-
0382-PET). Thank you.

Ned Muiioz

VP of Reg. Affairs and General Counsel
Texas Association of Builders

313 E. 12th Street, Suite 210

Austin, Texas 78701

(512) 476-6346
(512) 476-6427 fax
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Office of the Chief Clerk, MC 105
TCEQ

PO Box 13087

Austin, TX 78711-3087

Re: Docket No. 2022-0382-PET
To whom it may concern,

On behalf of the Texas Association of Builders (TAB), please accept the following preliminary
comments reflecting TAB’s opposition to the Petition for Rulemaking brought forward by the
cities of San Marcos, McAllen and Jarrell, filed with the TCEQ on or about March 28, 2022
(Petition). The reason for our opposition is that the rules proposed by the Petition could be used
by cities as a workaround to recent annexation protections as set by the Texas Legislature.

Founded in 1946, TAB is an affiliate of the National Association of Home Builders and has 26
local associations and nearly 10,000 builder, remodeler, developer and associate members across
the state. Representing over 723,000 jobs and more than $67.5 billion annually in the Texas
economy, the state and local associations play a crucial role in providing housing for Texans. TAB
is dedicated to creating a positive business environment for the housing industry by addressing the
housing issues of the people of Texas.

While the proposal has been couched as a water quality and regionalization issue, the fact of the
matter is that the hard and fast rules as requested by the Proposal could be used as an “end run” by
some cities to work around their inability to force annexation on landowners. Once a city is
declared the regional provider as a result of TCEQ’s new lack of discretion, landowners would
essentially be required to obtain utility service from that city, which would lead to unwanted
annexation since many cities can and do require annexation as a condition of service.

Texas’ statutory regionalization policy is a permissive one with the purpose to encourage and
promote regionalization without mandating unbending requirements. The Proposal, however,
would require, by rule, applicants to produce burdensome studies and other justifications as part
of every application that have never before been required under the Administrative Code. The
current practices have been in place for decades without the need for hard and fast rules, and other
than the seismic Legislative shift away from forced annexation, TAB does not see any other recent
change that would lead one to call for the Proposal. A one size fits all approach will make the
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process a very cumbersome and static one, take away needed discretion from the TCEQ, and result
in more unfounded application denials. These denials, in turn, will force landowners to request
municipal service and “agree” to annexation in order to receive that service.

In short, the Texas Legislature in recent years has allowed certain landowners to be released from
mandatory service areas and given landowners more flexibility to choose utility providers.
Furthermore, the Legislature, as previously stated, has decisively moved to protect landowners
from forced municipal annexation. These are clear trends away from city control of developments
outside their corporate limits and toward more choice for landowners. The Proposal, however,
would force TCEQ to recommend denial if certain conditions are not met, as opposed to giving
TCEQ the discretion to do so based on certain factors and information.

Thank you for your time and efforts, and please accept these comments as TAB’s opposition to
the Petition due to the reasons stated above.

V.P. of gulatory Affairs and General Counsel










BARTON HELEN S. GILBERT, Member | Barton Benson Jones PLLC
0210.610.5335 hgilbert@bartonbensonjones.com
BENSON D|210.640.9174 bartonbensonjones.com
JONES C|512.565.4995 7000 N. MoPac Expwy, Suite 200 | Austin, Texas 78731
F | 210.600.9796 745 E Mulberry Ave, Suite 550 | San Antonio, Texas 78212

May 17, 2022
Via E-filing Only

The Honorable Commissioners

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re: TCEQ Docket No. 2022-0382-PET; Consideration of March 30, 2022
Petition for Rulemaking by the Cities of San Marcos, McAllen and Jarrell
under 30 TAC Chapter 20, Section 20.15, Rulemaking

Dear Honorable Commissioners:

Barton Benson Jones, PLLC represents BVRT Utility Holding Company, LLC
(“BVRT”), the parent company of seven (7) Water Resource and Recovery Facilities
(“WRRFs”) in Central Texas. Under its CCNs, BVRT utilities currently provide wastewater
treatment and reuse services to approximately 2,000 customers. Together with numerous public
partners, BVRT understands the need to build, develop and deliver sustainable utility services in
rapidly developing communities. To that end, BVRT supports regionalization, but opposes the
cities of San Marcos, McAllen and Jarrell’s (“Petitioners”) interpretation of regionalization in the
form of its proposed rulemaking petition (“Petition™).

BVRT opposes the Petition for multiple reasons, as follows:

e The Texas Legislature did not grant TCEQ’s predecessor agencies the explicit authority to
promulgate regionalization rules under Texas Water Code § 26.0282 when HB 1332 was
enacted in 1989, and has not chosen to grant such rulemaking authority since then.! There
1s no justification to promulgate a regionalization rule now, 33 years later.

e Texas Water Code § 26.0282 was passed, in part, because at that time, the Legislature
perceived the agency’s authority to promote regionalization through the permitting process
to be unclear.? If regionalization is unclear currently, the proper authority to clarify State
policy is the Legislature, not TCEQ. Also, because changes to the State’s Regionalization
Policy would cause ripple effects in other state agencies and political subdivisions, any
changes should be left to the Legislature.?

! See Act of May 31, 1989, 71 Leg., R.S., ch. 757, § 1, 1989 Tex. Gen. Laws 3342, Bill Analysis attached
hereto as Attachment A.

2
3 See PUC Docket No. 48571, Application of the City of San Marcos to Amend a Sewer Certificate of

Convenience and Necessity in Hays, Guadalupe, Comal and Caldwell Counties; Open Meeting video recording:
www.adminmonitor.com/tx/puct/open_meeting/20220512 at Item 2 (Commissioner Glotfelty stated that San
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e The Petition is not about water quality (i.e., the concern for the proliferation of small
WWTPs), but is in response to the Legislature’s prohibition on forced annexation by cities.
BVRT understands the needs and desires of cities to annex areas into their boundaries, but
using wastewater resources as the tool to do that is counter to the current policy and law of
the land in Texas.

e The requested rule would be an “end run” around cities’ inability to annex because once a
city is declared the regional provider (or onerous rules make it nearly impossible for
applicants to meet new regionalization standards), a landowner would be required to obtain
utility service from the city which, in turn, requires annexation because most cities require
annexation as a condition of service. This prevents landowners from seeking their utility
provider of choice.

e The Petitioners’ premise that they are “bigger and better” and thus favored regional water
and sewer providers is flawed. There are good public and private alternatives using cutting-
edge technology, like BVRT. BVRT has met the needs of many communities that do not
have the resources, means or desire to be in the water resource recovery business. In fact,
BVRT has become a mini regional provider for cities and surrounding communities in
county areas serving the needs of all. This process has worked well and should be allowed
to continue.

e The State’s Regionalization Policy has always been permissive not mandatory — it is merely
a goal to encourage and promote regionalization, it does not establish hard and fast
requirements. This policy should continue as it promotes the flexibility to bring optimal
solutions to each individual and unique area.

e The rule proposed by Petitioners would force applicants to produce burdensome cost
studies and other justification never before required for permitting for which TCEQ is
unequipped to review and approve and are costs that would ultimately be borne by
ratepayers.

e More recently, the Legislature has allowed certain landowners to be “released” from
mandatory service areas and choose their own utility provider; thus, the trend is away from
city control of water resource recovery in their ETJs and beyond, not toward cities’
consolidation. Water resource recovery is a regional effort, but it is not an effort that should
be under the control of a city to the detriment of landowners and the communities outside
of city limits. The TCEQ should not be in the business of picking winners and losers.

Marcos’ large CCN amendment application was “overreaching” and was a “foot in the door for annexation” which
he stated was “not our role.”).
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BVRT appreciates this opportunity to comment on the Petition and supports the Executive
Director’s position in favor of denial of the Petition.

Sincerely,

\ 7 a7 1j
I@ Jt,é/t '-\g ’ \/A'//
Helen S. Gilbert
Attorney for BVRT Ultility Holding Company, LLC

cc: Steven Greenberg
Mia Natalino, P.E.





ATTACHMENT A

HB 1332 Committee on
By: Culberson Natural Resources

BILL ANALYSIS

Background

State policy, as expressed in Section 26.003, Water Code, is to
encourage regionalization of wastewater collection and treatment
facilities. Regionalization provides economic and environmental
benefits because less efficient small plants can be combined in
an updated system providing consistent, high quality treatment.
The current authority of the Water Commission to promote
regionalization through the permitting process is unclear.

Purpose of the Bill

This bill would allow the commission to consider regional factors
in the permitting process for waste discharge permits.

Section by Section Analysis

Section 1. BAmends Subchapter B, Chapter 26, Water
Code, by adding Section 26.0282 allowing the
commission to amend or deny waste discharge permits
based on the availability of regional options.
Section 2. Effective date, September 1, 1989.

Section 3. Emergency clause.

Rulemaking Authority

It is the opinion of this committee that this bill does not
delegate rulemaking authority to any state agency, officer,
department, or institution.

Summary of Committee Action

HB 1332 was considered in public hearing on March 22, 1989. The
author, Representative Culberson explained the bill. Dan McNamara
of the Sierra Club testified for the bill. Dan Dodson of the
city of Duncanville testified on the bill. Allan Beinke of the
Texas Water Commission served as a resource witness on the bill.
There were no witnesses against the bill. The motion to report
the bill favorably to the consent calendar carried with a vote of
6 ayes, 0 nays, 0 PNV, and 3 absent.
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