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APPLICANT GRBK EDGEWOOD, LLC’S REPLY TO ELLIS COUNTY’S
EXCEPTIONS TO THE PROPOSAL FOR DECISION

TO THE COMMISSIONERS OF THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:
Applicant, GRBK Edgewood, LLC, submits its Reply to the Exceptions to the Proposal
for Decision (PFD) filed by Protestant Ellis County in this case.

I. Protestant’s attempt to impose improper burdens on Applicant should be rejected.

A. Reasonableness of projected water and sewer rates.

Protestant’s exception to the ALJs analysis and recommendation that Applicant has met
its burden on the issue of reasonableness of projected water and sewer rates because there are no
comparable rates from other providers in the area is a feeble argument. Applicant is required to
include its projected tax rate and water and wastewater rates in the Engineering Report. The
District’s projected debt service tax rate for water, wastewater and drainage facilities, and road
improvements is $0.9441 per $100 of assessed value.! The Preliminary Engineering Report
projects that customers within the District will have an average monthly water bill of $75.50
based on a water use of 10,000 gallons per month and an average monthly wastewater bill of
$62.11 based on same usage.? Thus, Applicant has met the statutory requirements. Protestant’s

expert confirmed that the proposed rates are not at issue as “the tax rates are within the statutory

' GRBK Ex. 4 at GRBK 000560-64.
2 GRBK Ex. 4 at GRBK000561.
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»3 Accordingly, Protestant’s requirement that the proposed district application should

limits.
include a comparison to other local providers, which would be impossible to meet if there are no
comparable water and wastewater services providers, should be rejected, as should its exceptions
to proposed Findings of Fact Nos. 34 and 35 and Conclusion of Law No. 10.

B. Effect of District on natural run-off rates and drainage.

Protestant’s exception to the ALJs finding that Applicant has established that the District,
its system, and the subsequent development within the District will not have an unreasonable
effect on natural run-off rates and drainage again seeks to apply an improper standard of proof.
Applicant has shown that the District’s drainage system will include street improvements based
on existing natural grades which will be optimized to minimize excavation and maintain natural
drainage patterns on the development.* The Preliminary Engineering Report indicates that
stormwater runoff will be conveyed into existing draws and creeks through overland flow and
culvert connections with minimal excavation and disturbance to creek banks.” And when
necessary, stormwater runoff from the District will be collected into detention ponds before
outfalling into Boyce Creek.® The proposed District has allocated over $16 million to address
stormwater runoff issues and includes many stormwater controls to redirect stormwater, address
runoff issues, soil erosion and storm drainage.’

The District also will maintain the small dam with an existing large pond on the southern

portion of the district and add detention ponds with an outfall structure to slow down water

runoff and maintain flows and elevations to not adversely impact downstream or upstream

Lozano Pre-Filed Test. at 7:10—11.

GRBK Ex. 4, Engineering Report, at 14; Bates GRBK000563.
GRBK Ex. 4, Engineering Report, at 7-8; Bates GRBK000556-57.
1d.

Millsap Test. Tr. at 51-52.
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conditions.® The District has the least amount of density and has the largest amount of grassy
land areas for water absorption and stormwater control features of the three contiguous districts.’
Thus, Applicant has produced sufficient evidence to meet its burden of proof to show that the
District will not have an unreasonable effect on natural run-off rates and drainage. Protestant, on
the other hand, failed to introduce competent evidence to conclusively establish the District will
have an unreasonable effect on natural run-off rates and drainage. Accordingly, Protestant’s
exception to the ALJs Proposed Findings of Fact Nos. 46 and 47 and Conclusion of Law No. 12
should be rejected.

C. District’s effect on water quality

Protestant’s exception to the ALJs analysis and recommendation that Applicant met its
burden on whether the systems and subsequent development within the proposed District will not
have an unreasonable effect on water quality is wrongheaded. Protestant argues that Applicant is
required to show the proposed development will result in “the typical impacts from a residential
development due to the particular water bodied located downstream” and that the TCEQ should
evaluate the impact on water quality using some ill-defined standard when there are no water
quality controls on a local level for the proposed development. With respect to the latter grounds,
Protestant essentially argues that because it has not adopted any water quality regulations, no
application for creation of a municipal utility district should be approved in any area within its
county that is outside of a city’s boundaries or ETJ. This is not the standard promulgated by the
Texas Legislature or the Commission.

Applicant’s Preliminary Engineering Report states that the following:

All construction within the District will include erosion control measures which
comply with the Storm Water Pollution Prevention Plans (SWPPP) overseen by

Millsap Test. Tr. at 54-55.
®  GRBK Exhibit 4-C
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TCEQ. Also, all wastewater will be collected and treated in a wastewater
treatment facility that is permitted and approved by TCEQ, which should
minimize the effects on surface water quality. Therefore, the proposed District
should have minimal effect on water quality.!”
In its Technical Memorandum, TCEQ approved Applicant’s water quality review.!! Applicant’s
engineering experts also testified that, because “treatment and disposal of wastewater from the
MUDs will be done in accordance with the terms of a wastewater discharge permit being
obtained from the TCEQ,” no adverse effect on water quality is expected as a result of the
development.'? It is undisputed that Applicant sought and obtained a stringent wastewater
discharge permit that requires treated water to be cleaner before discharged into the creeks than
the bare minimum standard permitted.'?

To require the TCEQ to review and apply the design criteria of local jurisdictions, or create
regulations where none exist, is not practical and would shift the responsibility for such future
approvals away from the appropriate parties. No one disputes that the District will be in
compliance with all applicable regulations and ordinances if constructed as planned. Therefore,
Protestant’s exception to proposed Findings of Fact Nos. 49, 50 and 51 and Conclusion of Law
12, and its attempt to create a new standard for approving MUD applications, should be rejected.

II.  Conclusion.
Protestant’s exceptions and argument to deny the creation of the proposed District is in
essence a request to change the standard for approval by heightening the burden of proof from

reasonableness of tentative cost estimates and projected rates and an evaluation of effect of

proposed district on water and the environment, to an evaluation of the reasonableness of the

10 GRBK Ex. 1 at GRBK000563.

" Jd. at GRBK 000339; see ED-AP-1, ED Pre-Filed Test., at 0011 (“I do not anticipate any adverse effects on
water quality. The application at hand does not give the MUD the right to discharge treated wastewater;
therefore, the Petitioner has to obtain a separate TPDES permit to do so.”).

12 GRBK Ex. 2, Heroy Pre-Filed Test., at 14-15; GRBK Ex. 6, Millsap Pre-Filed Test., at 14-15.

13 Lozano Test. Tr. at 85-86.
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post-completion costs and effect of the district, rates and effect on water and the environment.
Such a standard is not only well-beyond the legal requirements for approval of an application,
but places an applicant in a dubious position. The post-completion evaluation of a proposed
district sought by Ellis County by its very nature could only be adequately performed after the
construction of all of the improvements of the district have been completed. At this stage, plans,
cost estimates and projections are preliminary and Applicant will be subject to regulations from
various governing bodies throughout the development process. The statute does not require an
applicant to first build the development then seek to create a municipal utility district. Applicant
has satisfied the statutory requirements for approval of its application and respectfully requests
that its application for the creation of Ellis Ranch Municipal Utility District No. 1 be granted,

and that it be awarded such other and further relief to which it may be entitled.

Respectfully submitted,

/s/ James G. Ruiz
James G. Ruiz

State Bar of Texas 17385860
jruiz@winstead.com

WINSTEAD PC

401 Congress Avenue, Suite 2100
Austin, Texas 78701
512-370-2818- telephone
512-370-2850- fax

ATTORNEY FOR APPLICANT
GRBK EDGEWOOD, LLC
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has
been served electronically and/or by email on the following listed counsel identified below on
March 27, 2024

Kayla Murray

Texas Water Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711

Kayla.murray@tceq.texas.gov

Eli Martinez

Assistant Public Interest Counsel
P.O. Box 13087, MC 103
Austin, Texas 78711-3087
Eli.martinez@tceq.texas.gov

Emily Rogers

Stefanie Albright

Josh Katz

Kimberly Kelley

Bickerstaff Heath Delgado Acosta LLP
3711 S. MOPAC Expy, Suite 300
Austin, Texas 78746
erogers@bickerstaff.com
salbright@bickerstaff.com
jkatz@bickerstaff.com
kkelley(@bickerstaff.com

/s/ James G. Ruiz
James G. Ruiz

APPLICANT’S REPLY TO PROTESTANT’S EXCEPTIONS TO PROPOSAL FOR DECISION PAGE 6

Copy from re:SearchTX



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

James Ruiz on behalf of James Ruiz

Bar No. 17385860

jruiz@winstead.com

Envelope ID: 86056199

Filing Code Description: Reply to Exceptions

Filing Description: GRBK Reply to Ellis Co Exceptions to Proposal for
Decision

Status as of 3/28/2024 9:43 AM CST

Associated Case Party: GRBK Edgewood, LLC

Name BarNumber | Email TimestampSubmitted | Status

Ross Sherwood Martin | 24037035 rmartin@winstead.com 3/28/2024 9:38:49 AM | SENT

Matthew McPhail 24074692 mmcphail@winstead.com | 3/28/2024 9:38:49 AM | SENT
James G. Ruiz 17385860 jruiz@winstead.com 3/28/2024 9:38:49 AM | SENT
Emil Calhoun ecalhoun@winstead.com | 3/28/2024 9:38:49 AM | ERROR

Case Contacts

Name BarNumber | Email TimestampSubmitted | Status
Rae Fregeolle-Burk rfburk@bickerstaff.com 3/28/2024 9:38:49 AM | SENT
Emily Rogers erogers@bickerstaff.com 3/28/2024 9:38:49 AM | SENT
OLS Legal Support TCEQsoah@tceq.texas.gov | 3/28/2024 9:38:49 AM | SENT
Ken Heroy kenh@jones-heroy.com 3/28/2024 9:38:49 AM | SENT
Matthew Hines mhines@winstead.com 3/28/2024 9:38:49 AM | SENT
Kimberly Kelley kkelley@bickerstaff.com 3/28/2024 9:38:49 AM | SENT
Stefanie Albright salbright@bickerstaff.com 3/28/2024 9:38:49 AM | SENT
Josh Katz jkatz@bickerstaff.com 3/28/2024 9:38:49 AM | SENT

Associated Case Party: Executive Director

Name BarNumber | Email TimestampSubmitted | Status
Kayla Murray kayla.murray@tceq.texas.gov | 3/28/2024 9:38:49 AM | SENT
Allie Soileau allie.soileau@tceq.texas.gov | 3/28/2024 9:38:49 AM | SENT

Associated Case Party: Public Interest Counsel

Copy from re:SearchTX



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

James Ruiz on behalf of James Ruiz

Bar No. 17385860

jruiz@winstead.com

Envelope ID: 86056199

Filing Code Description: Reply to Exceptions

Filing Description: GRBK Reply to Ellis Co Exceptions to Proposal for
Decision

Status as of 3/28/2024 9:43 AM CST

Associated Case Party: Public Interest Counsel

Name BarNumber | Email TimestampSubmitted | Status
Eli Martinez eli.martinez@tceq.texas.gov 3/28/2024 9:38:49 AM | SENT
Jessica Anderson jessica.anderson@tceq.texas.gov | 3/28/2024 9:38:49 AM | SENT

Copy from re:SearchTX



