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Texas Commission on Environmental Quality 
Interoffice Memorandum 

To: Commissioners Date: June 30, 2023 

Thru: Laurie Gharis, Chief Clerk 
Kelly Keel, Interim Executive Director 

From: Richard C. Chism, Director   RCC 
Office of Air 

Docket No.: 2022-1252-RUL 

Subject: Commission Withdrawal of Proposed Rulemaking Chapter 116, Control of 
Air Pollution by Permits for New Construction or Modification Concrete 
Batch Plant Standard Permit Distance Limitations and Public Notice Rule 
Project No. 2022-034-116-AI 

Background and reason(s) for the Rulemaking Withdrawal: 
The Texas Commission on Environmental Quality (TCEQ or commission) is seeking to withdraw a 
proposed amendment to Chapter 116, Control of Air Pollution by Permits for New Construction or 
Modification. The proposed amendment to §116.615(2) would have added language under a new 
paragraph (2)(B) to require that, for any requested on-site movement of a concrete batch plant 
authorized by the Air Quality Standard Permit for Concrete Batch Plants, the owner or operator 
shall submit a new or amended registration and fee and comply with the public notice 
requirements, including the opportunity to request a contested case hearing, unless the new 
location is greater than 440 yards from any property line. 

The executive director has elected to cancel this rulemaking project to ensure any proposed rule 
language remains consistent with existing statute under Texas Health and Safety Code (THSC) 
§382.058(c) and further evaluate options for addressing this potential issue that were not included
for consideration in the proposed rule.

Scope of the rulemaking: 

A.) Summary of what the Rulemaking Withdrawal will do: 
If approved by the Commission, the previously proposed amendment relating to §116.615(2) 
would be withdrawn and no further action would be taken on this rulemaking item.     

B.) Scope required by federal regulations or state statutes: 
There are no required federal regulations or state statutes associated with this rulemaking 
withdrawal. The withdrawal is intended to ensure that the intent of state statutes and rules 
governing affected person status and public notice for concrete batch plants is preserved. 

C.) Additional staff recommendations that are not required by federal rule or state statute: 
None. 

Statutory authority: 
The rulemaking will be adopted under THSC: 

• §382.011, General Powers and Duties;
• §382.023, Orders;
• §382.051, Permitting Authority of the Commission; Rules;
• §382.0513, Permit Conditions; and
• §382.05195, Standard Permit.
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Effect on the: 

A.) Regulated community: 
There is no anticipated effect on the regulated community as the withdrawal of the project will 
maintain existing regulatory requirements and permitting processes. 

B.) Public: 
There is no anticipated effect on the public as the withdrawal of the project will maintain existing 
regulatory requirements and permitting processes.  

C.) Agency programs: 
The withdrawal of the rule change is not expected to have a significant effect on agency programs 
as existing regulatory requirements and permitting processes will remain in effect. 

Stakeholder meetings: 
No stakeholder meetings were held for this rulemaking; however, a rule public hearing was held 
during the comment period in Austin on April 6, 2023. Notice of the proposed rules was published 
in the Texas Register, the commission's publicly accessible electronic media, and in the 
newspapers of the largest general circulation in the following metropolitan areas: Austin, Dallas, 
and Houston. 
 
TCEQ received three comments during the comment period, all expressing concern that the 
proposed rule was not consistent with THSC §382.058(c) as a means for measuring the distance to 
determine whether a person may be an affected person. No comments were received in support of 
the proposed rule change. 
 
Public Involvement Plan 
In addition to the statutory public notice requirements, TCEQ developed a public involvement plan 
to encourage public participation. A plain language summary was provided. 
 
Alternative Language Requirements 
A plain language summary and hearing notice was provided in Spanish. Notice of the proposed 
rulemaking was published in English and Spanish in the Austin, Dallas, and Houston areas. An 
interpreter was also available at the public hearing.  

Significant changes from proposal: 
There are no changes as the project is being withdraw from consideration. 

Potential controversial concerns and legislative interest: 
There has been significant interest in concrete batch plant facilities from elected officials, local 
governments, industry, advocacy groups, and citizens of the state. 

Will the withdrawal of this rulemaking affect any current policies or require development of 
new policies? 
No. 

What are the consequences if this rulemaking withdrawal does not go forward? Are there 
alternatives to withdrawing? 
If the Commission does not approve this withdrawal, the proposed rulemaking could either: (1) 
continue to adoption in its current form; or (2) have no action taken. If the proposed amendment 
is adopted in its current form, it would be inconsistent with current statue under THSC 
§382.058(c). If no action is taken by September 10, 2023, the rulemaking would not meet the six-
month Texas Register filing deadline. 
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Key points in the proposal rulemaking schedule: 
Texas Register proposal publication date: March 10, 2023 
Anticipated Rulemaking Withdrawal Agenda date: July 19, 2023 
Six-month Texas Register filing deadline: September 10, 2023 

Agency contacts: 
David Munzenmaier, Rule Project Manager, Air Permits Division, (512) 239-6092 
Booker Harrison, Senior Attorney, Environmental Law Division, (512) 239-4113 
Gwen Ricco, Texas Register Rule/Agenda Coordinator, General Law Division, (512) 239-2678 

Attachments:  
None. 
 
cc: Chief Clerk, 2 copies 

Executive Director's Office 
Jim Rizk  
Morgan Johnson 
Krista Kyle 
Office of General Counsel 
David Munzenmaier 
Booker Harrison 
Gwen Ricco 



Comisión de Calidad Ambiental de Texas  
Memorándum interno 

Para: Los Comisionados Fecha: 30 de junio de 2023 

Mediante: Laurie Gharis, Oficial Mayor 
Kelly Keel, Directora Ejecutiva Interina 

De: Richard C. Chism   RCC 
Director de la Oficina del Aire 

Núm. de expediente:  2022-1252-RUL 

Asunto: Salida de la Comisión de propuesta reglamentaria  
Capítulo 116, Control de Contaminación Aérea mediante Permisos para 
Construcciones Nuevas o Modificaciones 
Limitaciones de Distancia por Permiso Estándar para Plantas Mezcladoras de 
Concreto y Aviso Público 
Proyecto Reglamentario Núm. 2022-034-116-AI 

 

Antecedentes y razón(es) para la salida de la reglamentación: 
La Comisión de Calidad Ambiental de Texas (TCEQ o la Comisión) retira una enmienda propuesta 
al Capítulo 116, Control de Contaminación Aérea mediante Permisos para Construcciones Nuevas 
o Modificaciones. La enmienda propuesta a la sección 116.615(2) habría agregado texto bajo un 
nuevo párrafo (2)(B) para requerir que, para cualquier reubicación in situ de una planta 
mezcladora de concreto autorizada solicitada mediante el Permiso Estándar de Calidad del Aire 
para Plantas Mezcladoras de Concreto, el dueño u operador deberá presentar una inscripción 
nueva o enmendada, así como una cuota, y cumplir con los requisitos de aviso público, incluyendo 
la oportunidad de solicitar una audiencia de caso impugnado, a menos de que la ubicación nueva 
sea superior a 440 yardas de cualquier línea de propiedad. 
 
La directora ejecutiva ha optado por cancelar este proyecto de reglamentación para garantizar que 
cualquier texto reglamentario propuesto se mantenga consistente con los estatutos existentes bajo 
la sección 382.05(c) del Código de Salud y Seguridad del Estado de Texas (THSC, por sus siglas en 
inglés) y para evaluar más a fondo las opciones para abordar este posible problema que no se 
incluyeron para su consideración en la norma propuesta. 
   

Alcance de la reglamentación: 

A.) Resumen de lo que sucederá tras la salida de la reglamentación: 
De ser aprodaba por la Comisión, la enmienda anteriormente propuesta con relación a la sección 
116.615(2) sería retirada y no se tomaría ninguna otra acción en este asunto reglamentario.     

B.) Alcance requerido por normas federales o estatutos estatales: 
No existen regulaciones federales ni estatutos estatales requeridos asociados con esta salida de 
reglamentación. Con esta salida se pretende garantizar la conservación de la intención de los 
estatutos y leyes estatales que rigen el estado de persona afectada y los avisos públicos para 
plantas mezcladoras de concreto. 

C.) Recomendaciones para personal adicionales no requeridas por norma federal o estatuto 
estatal: 
Ninguna. 

Autoridad reglamentaria: 
La reglamentación será adoptada bajo el Código de Salud y Seguridad del Estado de Texas: 

• §382.011, Facultades y Obligaciones Generales; 
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• §382.023, Órdenes; 
• §382.051, Autoridad de la Comisión para Concesión de Permisos; Normas; 
• §382.0513, Condiciones para Permisos; y 
• §382.05195, Permiso Estándar. 

Efecto en: 

A.) La comunidad regulada: 
No existe ningún efecto anticipado en la comunidad regulada puesto que la salida del proyecto 
mantendrá los requisitos regulatorios y procesos de permisos existentes. 

B.) El público: 
No existe ningún efecto anticipado en la comunidad regulada puesto que la salida del proyecto 
mantendrá los requisitos regulatorios y procesos de permisos existentes.  

C.) Los programas de la agencia: 
No se espera que la salida de la reglamentación tenga un efecto importante en los programas de la 
agencia puesto que los requisitos regulatorios y procesos de permisos existentes se mantendrán 
vigentes. 

Reuniones de partes interesadas: 
No se llevaron a cabo reuniones de partes interesadas para esta reglamentación. Sin embargo, una 
audiencia pública de reglamentación tuvo lugar durante el periodo de comentarios en Austin el 6 
de abril de 2023. Se publicó una notificación de las normas propuestas en el Texas Register, los 
medios electrónicos de acceso público de la Comisión y en los periódicos de mayor circulación 
general en las siguientes áreas metropolitanas: Austin, Dallas y Houston. 
 
La TCEQ recibió tres comentarios durante el periodo de comentarios, todos ellos expresando 
preocupación de que la reglamentación propuesta no era consistente con la sección 382.058(c) del 
THSC como una manera de medir la distancia para determinar si una persona podría ser una 
persona afectada. No se recibieron comentarios de apoyo para el cambio de reglamentación 
propuesto. 
 
Plan de participación pública 
Además de los avisos públicos legales, la TCEQ desarrolló un plan para fomentar la participación 
pública. Se ofreció un resumen en lenguaje sencillo. 
 
Requisitos alternativos de lenguaje 
Se ofrecieron un resumen en lenguaje sencillo y una notificación de audiencia en español. Se 
publicó una notificación de la reglamentación propuesta en inglés y en español en las áreas de 
Austin, Dallas y Houston. Asimismo, un intérprete estuvo presente en la audiencia pública.  

Cambios importantes de esta propuesta: 
Ninguno, ya que este proyecto ha sido retirado para su consideración. 

Posibles inquietudes controversiales e interés legislativo: 
Ha habido suficiente interés en las plantas mezcladoras de concreto por parte de funcionarios 
electos, gobiernos locales, la industria, grupos defensores y ciudadanos estatales. 
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¿Afectará La salida de esta reglamentación cualquier normativa actual o requerirá el desarrollo 
de nuevas normativas? 
No. 

¿Cuáles son las consecuencias si la salida de esta reglamentación no procede? ¿Existen 
alternativas a la salida? 
Si la Comisión no aprueba esta salida, la reglamentación propuesta podría: (1) proceder a ser 
adoptada en su forma actual, o bien (2) no se adoptaría medida alguna. Si la enmienda propuesta 
se adopta en su forma actual, sería inconsistente con el estatuto actual bajo la sección 382.058(c) 
del THSC. Si no se toma acción alguna antes del 10 de septiembre de 2023, la reglamentación no 
cumpliría con el plazo de presentación de seis meses del Texas Register. 

Puntos claves en el programa de propuesta reglamentaria: 
Fecha de publicación de la propuesta en el Texas Register: 10 de marzo de 2023 
Fecha agendada anticipada para salida de la reglamentación: 19 de julio de 2023 
Plazo de presentación de seis meses del Texas Register: 10 de septiembre de 2023 

Contactos de la agencia: 
David Munzenmaier, Gerente de Proyectos Reglamentarios, División de Permisos del Aire, (512) 
239-6092 
Booker Harrison, Abogado Principal, (512) 239-4113 
Gwen Ricco, Coordinadora de Reglamentaciones/Agenda del Texas Register, (512) 239-2678 

Archivos adjuntos:  
Ninguno. 
 
cc: Oficial Mayor, 2 copias 

Oficina de la Directora Ejecutiva 
Jim Rizk  
Morgan Johnson 
Krista Kyle 
Oficina del Abogado General 
David Munzenmaier 
Booker Harrison 
Gwen Ricco 



Texas Commission on Environmental Quality 
June 30, 2023 
 

Plain Language Summary of Withdrawal of Proposed Rule 
Amendment to Chapter 116 - Control of Air Pollution by Permits for 
New Construction or Modification 

 

Introduction 

The Texas Commission on Environmental Quality (TCEQ or commission) is withdrawing a 
proposed amendment to Chapter 116, Control of Air Pollution by Permits for New Construction 
or Modification. The proposed amendment to §116.615(2) would have added language under a 
new paragraph (2)(B) to require that, for any requested on-site movement of a concrete batch 
plant authorized by the Air Quality Standard Permit for Concrete Batch Plants, the owner or 
operator shall submit a new or amended registration and fee and comply with the public notice 
requirements, including the opportunity to request a contested case hearing, unless the new 
location is greater than 440 yards from any property line..  

The executive director has elected to cancel this rulemaking project in order to ensure any 
proposed rule language remains consistent with existing statute under Texas Health and Safety 
Code (THSC) §382.058(c) and further evaluate options for addressing this potential issue that 
were not included for consideration in the proposed rule. 

 

Summary of Rulemaking Withdrawal 

If approved by the Commission, the previously proposed amendment relating to §116.615(2) 
would be withdrawn and no further action would be taken on this rulemaking item. 

 

Public Comment and Hearing Information 

No stakeholder meetings were held for this rulemaking; however, a rule public hearing was held 
during the comment period in Austin on April 6, 2023. Notice of the proposed rules was 
published in the Texas Register, the commission’s publicly accessible electronic media, and in 
the newspapers of the largest general circulation in the following metropolitan areas: Austin, 
Dallas, and Houston. 

TCEQ received three comments during the comment period, all expressing concern that the 
proposed rule was not consistent with THSC §382.058(c) as a means for measuring the distance 
to determine whether a person may be an affected person. No comments were received in 
support of the proposed rule change.  

For more information about the withdrawal of the amendment or to get help with reviewing 
submitted comments, contact David Munzenmaier, Rule Project Manager, (512) 239-6092 or 
david.munzenmaier@tceq.texas.gov 

 

 

mailto:david.munzenmaier@tceq.texas.gov


Comisión de Calidad Ambiental de Texas 
30 de junio de 2023 
 

Resumen en lenguaje sencillo de la Salida de la Propuesta de 
Enmienda Reglamentaria al Capítulo 116: Control de Contaminación 
Aérea mediante Permisos para Construcciones Nuevas o 
Modificaciones 

 

Introducción 

La Comisión de Calidad Ambiental de Texas (TCEQ o la Comisión) retira una enmienda 
propuesta al Capítulo 116, Control de Contaminación Aérea mediante Permisos para 
Construcciones Nuevas o Modificaciones. La enmienda propuesta a la sección 116.615(2) habría 
agregado texto bajo un nuevo párrafo (2)(B) para requerir que, para cualquier reubicación in 
situ de una planta mezcladora de concreto autorizada solicitada mediante el Permiso Estándar 
de Calidad del Aire para Plantas Mezcladoras de Concreto, el dueño u operador deberá 
presentar una inscripción nueva o enmendada, así como una cuota, y cumplir con los requisitos 
de aviso público, incluyendo la oportunidad de solicitar una audiencia de caso impugnado, a 
menos de que la ubicación nueva sea superior a 440 yardas de cualquier línea de propiedad. 

La directora ejecutiva ha optado por cancelar este proyecto de reglamentación para garantizar 
que cualquier texto reglamentario propuesto se mantenga consistente con los estatutos 
existentes bajo la sección 382.05(c) del Código de Salud y Seguridad del Estado de Texas (THSC, 
por sus siglas en inglés) y para evaluar más a fondo las opciones para abordar este posible 
problema que no se incluyeron para su consideración en la norma propuesta. 

 

Resumen de la salida de la reglamentación 

De ser aprodaba por la Comisión, la enmienda anteriormente propuesta con relación a la 
sección 116.615(2) sería retirada y no se tomaría ninguna otra acción en este asunto 
reglamentario.     

 

Información sobre comentarios públicos y audiencias 

No se llevaron a cabo reuniones de partes interesadas para esta reglamentación. Sin embargo, 
una audiencia pública de reglamentación tuvo lugar durante el periodo de comentarios en 
Austin el 6 de abril de 2023. Se publicó una notificación de las normas propuestas en el Texas 
Register, los medios electrónicos de acceso público de la Comisión y en los periódicos de mayor 
circulación general en las siguientes áreas metropolitanas: Austin, Dallas y Houston. 

La TCEQ recibió tres comentarios durante el periodo de comentarios, todos ellos expresando 
preocupación de que la reglamentación propuesta no era consistente con la sección 382.058(c) 
del THSC como una manera de medir la distancia para determinar si una persona podría ser 
una persona afectada. No se recibieron comentarios de apoyo para el cambio de reglamentación 
propuesto. 

Para más información sobre la salida de la enmienda, o para recibir ayuda con la revisión de 
comentarios presentados, favor de comunicarse con David Munzenmaier, Gerente de Proyectos 
Reglamentarios, mediante llamada al (512) 239-6092 o mensaje de correo electrónico a 
david.munzenmaier@tceq.texas.gov. 

mailto:david.munzenmaier@tceq.texas.gov


The proposed new rule implements Texas Government Code, 
§661.002 and §661.022, which governing body of the state
agency shall adopt rules and prescribe procedures relating to
the operation of the agency sick leave pool and family leave
pool.
§9.20. Employee Leave Pool Programs.

(a) Sick Leave Pool. A sick leave pool is established to allow
eligible agency employees to use time contributed to the sick leave 
pool, if the employee has exhausted their sick leave due to a cata-
strophic illness or injury. 

(b) Family Leave Pool. A family leave pool is established to
allow eligible agency employees to use time contributed to the fam-
ily leave pool, to allow for more flexibility in bonding with and car-
ing for children during a child's first year following birth, adoption, or 
foster placement, and caring for a seriously ill family member or the 
employee's own serious illness, including pandemic-related illnesses 
or complications caused by a pandemic. 

(c) Administration of both pools programs is delegated to the
deputy director for the Human Resources and Staff Services Division 
and shall be implemented by policy and procedures that are consistent 
with Texas Government code, Chapter 661, as amended. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300866 
David Timberger 
Deputy Director, General Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 239-2678 

♦ ♦ ♦
CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
SUBCHAPTER F. STANDARD PERMITS 
30 TAC §116.615 

The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes amendments to §116.615. 
If approved, amendments to §116.615 will be submitted to the 
U.S. Environmental Protection Agency (EPA) as a revision to the 
State Implementation Plan (SIP). 
Background and Summary of the Factual Basis for the Proposed 
Rules 

The TCEQ is seeking to amend Chapter 116, Control of Air Pol-
lution by Permits for New Construction or Modification, to ensure 
that owners or operators of concrete batch plants authorized 
under TCEQ's Air Quality Standard Permit for Concrete Batch 
Plants (CBPSP) comply with certain public notice and hearing 
requirements if they propose to move the registered concrete 
batch plant to a new location on the site. The proposed rule-
making is intended to address the possibility of situations where 
an applicant initially represents that a concrete batch plant will 

be located greater than 440 yards from a potentially affected per-
son, but subsequently moves the plant to within 440 yards of a 
potentially affected person after the registration is issued. 
Hearing requests on a CBPSP are subject to the requirements 
in Texas Health and Safety Code (THSC), §382.058(c), which 
states that "only those persons actually residing in a permanent 
residence within 440 yards of the proposed plant may request a 
hearing...as a person who may be affected." Executive Director 
staff have historically measured the 440 yards from the outline 
or footprint of the proposed plant (i.e., the individual facilities that 
constitute the plant, such as the batch plant, stockpiles, etc.). 
The proposed location of the plant is a representation, made by 
an applicant, in their application to register under the CBPSP. 
Recently, hearing requestors have argued that the 440-yard lim-
itation should be measured from the setbacks contained in the 
CBPSP because an applicant could update its representations 
after the permit is issued without notice to the public. Thus, in 
certain cases, an applicant could propose to locate the plant 
greater than 440 yards from a hearing requestor and subse-
quently move a plant within 440 yards of that hearing requestor 
after the registration is issued and the hearing request has been 
denied by the commission. 
Section by Section Discussion 

The commission proposes amendments to §116.615. The com-
mission proposes to amend this section by revising language to 
clarify the requirements applicable to the holder of a registration 
under the CBPSP when the permit holder proposes to move a 
concrete batch plant on-site. 
§116.615(2), General Conditions

The commission proposes to amend §116.615(2) by adding lan-
guage under a new paragraph (2)(B) to require that, to autho-
rize the movement of any concrete batch plant authorized by the 
CBPSP to a different location on the site, the owner or operator 
shall submit a new or amended registration and fee and com-
ply with the public notice requirements, including the opportunity 
to request a contested case hearing, unless the new location is 
greater than 440 yards from any property line. The existing lan-
guage and remaining paragraphs under §116.615(2) would be 
re-lettered or re-numbered as needed for administrative consis-
tency. 
Fiscal Note: Costs to State and Local Government 
Jené Bearse, Deputy Director in the Budget and Planning Divi-
sion, has determined that for the first five-year period the pro-
posed rule is in effect, fiscal implications are anticipated for the 
agency. 
Within the proposed §116.615(2), the authorized movement of 
any concrete batch plant to a different location on the site would 
require the owner or operator to submit a new or amended regis-
tration and fee. The current fee for an amendment to a Standard 
Permit is $900, and the agency estimates the change in revenue 
could range from an increase of $4,500 to $13,500 per year. This 
revenue from this fee is deposited into the General Revenue Ac-
count 0151-Clean Air. 
The proposed rulemaking is anticipated to result in fiscal implica-
tions for units of local government if they own or operate a con-
crete batch plant and plan to move the facility within 440 yards 
of a property line. The local governmental entity would be re-
quired to submit a new or amended registration and fee of $900 
and comply with public notice and hearing requirements in the 
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standard permit. Affected applicants would be required to pub-
lish a public notice in a local newspaper. This cost varies greatly 
depending on the location of the facility and the rates of the appli-
cable newspaper. The agency estimates that publication costs 
range from $600 to $9,800, depending on the newspaper. 
Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rule is in effect, the public benefit anticipated will be 
increased public notice and public participation in the permitting 
process in situations where an existing, permitted concrete batch 
plant plans to move within 440 yards of a property line. 
The proposed rulemaking is anticipated to result in fiscal implica-
tions for businesses or individuals if they own or operate a con-
crete batch plant and plan to move the facility within 440 yards 
of a property line. The owner or operator would be required to 
submit a new or amended registration and fee of $900 and com-
ply with public notice and hearing requirements in the standard 
permit. Affected applicants would be required to publish a public 
notice in a local newspaper. This cost varies greatly depend-
ing on the location of the facility and the rates of the applicable 
newspaper. The agency estimates that publication costs range 
from $600 to $9,800, depending on the newspaper. 
Local Employment Impact Statement 
The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 
Rural Communities Impact Assessment 
The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rule is in effect. The amendments would apply 
statewide and have the same effect in rural communities as in 
urban communities. 
Small Business and Micro-Business Assessment 
No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rule for the first five-year period the proposed rule is in 
effect. 
Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five 
years the proposed rule is in effect. 
Government Growth Impact Statement 
The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does 
not require the creation of new employee positions nor eliminate 
current employee positions. The proposed rulemaking does not 
change the fee amount for a Standard Permit amendment but 
may result in an increase in the overall fees collected by the 
agency. The proposed rulemaking alters an existing rule to en-
sure that existing, permitted concrete batch plants are not moved 

to within 440 yards of a property line without public notice and 
participation in the permitting process. It does not significantly in-
crease the people subject to its applicability. During the first five 
years, the proposed rule should not impact positively or nega-
tively the state's economy. 
Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the proposed rulemak-
ing is not subject to Texas Government Code, §2001.0225, be-
cause it does not meet the definition of a "Major environmental 
rule" as defined in that statute, and in addition, if it did meet the 
definition, would not be subject to the requirements to prepare a 
Regulatory Impact Analysis. 
A Major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The proposed 
amendment to Chapter 116 is procedural in nature and is not 
specifically intended to protect the environment or reduce risks 
to human health from environmental exposure, nor does it affect 
in a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. Rather the amend-
ment would address situations where the owner or operator of 
an existing concrete batch plant seeks to move the plant to within 
440 yards of any property line. 
The primary purpose of the rulemaking is to revise Chapter 116 
to ensure that owners or operators of concrete batch plants au-
thorized under TCEQ's CBPSP comply with certain public notice 
requirements if they propose to move the location of the con-
crete batch plant to within 440 yards of any property line. The 
existing language and remaining paragraphs will be re-lettered 
or re-numbered as needed for administrative consistency. 
Because this proposed rule would amend the administrative 
procedures applicable to proposed relocations of concrete 
batch plants authorized under the CBPSP, the amendment 
does not add significant permitting requirements. Therefore, the 
proposed amendment will not adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. 
In addition, a regulatory impact analysis is not required because 
the rule does not meet any of the four applicability criteria for 
requiring a regulatory analysis of a "Major environmental rule" 
as defined in the Texas Government Code. Texas Government 
Code, §2001.0225, applies only to a major environmental rule 
the result of which is to: 1) exceed a standard set by federal law, 
unless the rule is specifically required by state law; 2) exceed an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or 
representative of the federal government to implement a state 
and federal program; or 4) adopt a rule solely under the general 
powers of the agency instead of under a specific state law. This 
rulemaking does not exceed a standard set by federal law. In ad-
dition, this rulemaking does not exceed an express requirement 
of state law and does not exceed a requirement of a delegation 
agreement or contract to implement a state or federal program. 
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Finally, this rulemaking is not proposed solely under the general 
powers of the agency but is specifically authorized by the provi-
sions cited in the Statutory Authority section of this preamble. 
The requirement to provide a fiscal analysis of regulations in the 
Texas Government Code was amended by Senate Bill (SB or 
bill) 633 during the 75th Texas Legislature, 1997. The intent of 
SB 633 was to require agencies to conduct an RIA of extraor-
dinary rules. These are identified in the statutory language as 
major environmental rules that will have a material adverse im-
pact and will exceed a requirement of state law, federal law, or a 
delegated federal program, or are adopted solely under the gen-
eral powers of the agency. With the understanding that this re-
quirement would seldom apply, the commission provided a cost 
estimate for SB 633 that concluded, "based on an assessment 
of rules adopted by the agency in the past, it is not anticipated 
that the bill will have significant fiscal implications for the agency 
due to its limited application." The commission also noted that 
the number of rules that would require assessment under the 
provisions of the bill was not large. This conclusion was based, 
in part, on the criteria set forth in the bill that exempted rules from 
the full RIA unless the rule was a major environmental rule that 
exceeds a federal law. Because of the ongoing need to meet 
federal requirements, the commission routinely proposes and 
adopts rules incorporating or designed to satisfy specific fed-
eral requirements. The legislature is presumed to understand 
this federal scheme. If each rule proposed by the commission to 
meet a federal requirement was considered to be a major envi-
ronmental rule that exceeds federal law, then each of those rules 
would require the RIA contemplated by SB 633. This conclusion 
is inconsistent with the conclusions reached by the commission 
in its cost estimate and by the Legislative Budget Board in its 
fiscal notes. The commission contends that the intent of SB 633 
was only to require the full RIA for rules that are extraordinary in 
nature. While the proposed rule may have a broad impact, that 
impact is no greater than is necessary or appropriate to meet the 
requirements of the Federal Clean Air Act (FCAA) and, in fact, 
creates no additional impacts since the proposed rule does not 
exceed the requirement to attain and maintain the National Am-
bient Air Quality Standards (NAAQS). For these reasons, the 
proposed rule falls under the exception in Texas Government 
Code, §2001.0225(a), because it is required by, and does not 
exceed, federal law. 
The commission consistently applied this construction to its rules 
since this statute was enacted in 1997. Since that time, the legis-
lature revised the Texas Government Code, but left this provision 
substantially unamended. It is presumed that "when an agency 
interpretation is in effect at the time the legislature amends the 
laws without making substantial change in the statute, the legis-
lature is deemed to have accepted the agency's interpretation." 
(Central Power & Light Co. v. Sharp, 919 S.W.2d 485, 489 
(Tex. App. Austin 1995), writ denied with per curiam opinion 
respecting another issue, 960 S.W.2d 617 (Tex. 1997); Bullock 
v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. Austin 
1990, no writ); Cf. Humble Oil & Refining Co. v. Calvert, 414 
S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto Ins. 
Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); Southwestern 
Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 
2000, pet. denied); and Coastal Indust. Water Auth. v. Trinity 
Portland Cement Div., 563 S.W.2d 916 (Tex. 1978)). 
The commission's interpretation of the RIA requirements is 
also supported by a change made to the Texas Administrative 
Procedure Act (APA) by the legislature in 1999. In an attempt 
to limit the number of rule challenges based upon APA require-

ments, the legislature clarified that state agencies are required 
to meet these sections of the APA against the standard of "sub-
stantial compliance" (Texas Government Code, §2001.035). 
The legislature specifically identified Texas Government Code, 
§2001.0225, as falling under this standard. As discussed in this 
analysis and elsewhere in this preamble, the commission sub-
stantially complied with the requirements of Texas Government 
Code, §2001.0225. 
The primary purpose of the proposed amendment is to provide 
public notice, including the opportunity to request a contested 
case hearing, prior to moving a concrete batch plant to within 
440 yards of any property line. The proposed amendment was 
not developed solely under the general powers of the agency, 
but is authorized by specific sections of the THSC, Chapter 382, 
and the Texas Water Code (TWC), that are cited in the Statutory 
Authority sections of this preamble. Therefore, this proposed 
rulemaking action is not subject to the regulatory analysis provi-
sions of Texas Government Code, §2001.0225(b). 
The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact 
Analysis Determination may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or the Texas Constitution, §17 or 
§19, Article I or restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the governmental 
action; and is the producing cause of a reduction of at least 25% 
in the market value of the affected private real property, deter-
mined by comparing the market value of the property as if the 
governmental action is not in effect and the market value of the 
property determined as if the governmental action is in effect. 
The commission completed a takings impact analysis for the 
proposed rulemaking action under Texas Government Code, 
§2007.043. The primary purpose of this proposed rulemaking 
action, as discussed elsewhere in this preamble, is to ensure 
that owners or operators of concrete batch plants authorized 
under TCEQ's CBPSP comply with certain public notice require-
ments if they propose to move the location of the concrete batch 
plant to within 440 yards of any property line. The proposed 
rulemaking action will not affect private real property in a manner 
that would require compensation to private real property owners 
under the United States Constitution or the Texas Constitution. 
The proposal also will not affect private real property in a 
manner that restricts or limits an owner's right to the property 
that would otherwise exist in the absence of the governmental 
action. Therefore, the proposed rulemaking will not cause a 
taking under Texas Government Code, Chapter 2007. 
Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
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termination for the proposed rule in accordance with Coastal 
Coordination Act Implementation Rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. 
The CMP goal applicable to this rulemaking is to protect, pre-
serve, and enhance the diversity, quality, quantity, functions, and 
values of coastal natural resource areas (31 TAC §501.12(1)). 
The proposed amendment would update TCEQ rules to address 
situations where an applicant initially represents that a concrete 
batch plant will be located greater than 440 yards from any prop-
erty line, but subsequently moves the facility to within 440 yards 
of any property line after the registration is issued. The CMP pol-
icy applicable to this rulemaking is that commission rules comply 
with federal regulations in 40 CFR, to protect and enhance air 
quality in the coastal areas (31 TAC §501.32). This rulemaking 
complies with 40 CFR Part 51, Requirements for Preparation, 
Adoption, and Submittal of Implementation Plans. Therefore, in 
accordance with 31 TAC §505.22(e), the commission affirms that 
this rulemaking is consistent with CMP goals and policies. 
Promulgation and enforcement of this rule will not violate or ex-
ceed any standards identified in the applicable CMP goals and 
policies because the proposed rule is consistent with these CMP 
goals and policies, and because this rule does not create or have 
a direct or significant adverse effect on any coastal natural re-
source areas. 
Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 
Effect on Sites Subject to the Federal Operating Permits Pro-
gram 

The proposed amendments are not expected to have a signif-
icant impact on sites subject to the Federal Operating Permits 
Program. Facilities that operate under a registered standard per-
mit and have a Site Operating Permit (SOP) should evaluate the 
revised applicable requirements of §116.615 to determine if an 
update to their SOP is necessary. 
Announcement of Hearing 

The commission will hold a hybrid in-person and virtual public 
hearing on this proposal in Austin on Thursday, April 6, 2023, 
at 10:00 a.m. in Building E, Room 201S, at the commission's 
central office located at 12100 Park 35 Circle. The hearing is 
structured for the receipt of oral or written comments by inter-
ested persons. Individuals may present oral statements when 
called upon in order of registration. Open discussion will not be 
permitted during the hearing; however, commission staff mem-
bers will be available to discuss the proposal 30 minutes prior to 
the hearing. 
Registration 

Individuals who plan to attend the hearing virtually and want to 
provide oral comments and/or want their attendance on record 
must register by Monday, April 3, 2023. To register for the hear-
ing, please email Rules@tceq.texas.gov and provide the follow-
ing information: your name, your affiliation, your email address, 
your phone number, and whether or not you plan to provide oral 
comments during the hearing. Instructions for participating in the 
hearing will be sent on Wednesday, April 5, 2023, to those who 
register for the hearing. 

Members of the public who do not wish to provide oral comments 
but would like to view the hearing virtually may do so at no cost 
at: 
https://teams.microsoft.com/l/meetup-join/19%3ameet-
ing_N2I1ODU0ZDAtNzJmNC00NzQ0LWFjMmEt-
MmNiNTQwMGQyMWUx%40thread.v2/0?con-
text=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-8156-
3bcd93a08fba%22%2c%22Oid%22%3a%22e74a40ea-69d4-
469d-a8ef-06f2c9ac2a80%22%2c%22IsBroadcastMeet-
ing%22%3atrue%7d 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or 
1-800-RELAY-TX (TDD). The hearing will be conducted in Eng-
lish. Language interpretation services may be requested. Re-
quests should be made as far in advance as possible. 
Submittal of Comments 

Written comments may be submitted to Gwen Ricco, MC 205, 
Office of Legal Services, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087, or 
faxed to fax4808@tceq.texas.gov. Electronic comments may 
be submitted through the TCEQ Public Comments system 
at: https://tceq.commentinput.com/comment/search. File size 
restrictions may apply to comments being submitted electron-
ically. All comments should reference Rule Project Number 
2022-034-116-AI. The comment period opens on March 10, 
2023, and closes on April 10, 2023. Copies of the proposed 
rulemaking can be obtained from the commission's website 
at https://www.tceq.texas.gov/rules/propose_adopt.html. For 
further information, please contact David Munzenmaier, Air 
Permits Division, (512) 239-6092. 
Statutory Authority 

The rule is proposed under Texas Water Code (TWC), §5.013, 
concerning General Jurisdiction of Commission, which es-
tablishes the general jurisdiction of the commission; TWC, 
§5.102, concerning General Powers, which provides the com-
mission with the general powers to carry out its duties under 
the TWC; TWC, §5.103, concerning Rules, which authorizes 
the commission to adopt any rules necessary to carry out 
the powers and duties under the provisions of the TWC and 
other laws of this state; and TWC, §5.105, concerning General 
Policy, which authorizes the commission by rule to establish 
and approve all general policy of the commission. The rule is 
also proposed under Texas Health and Safety Code (THSC), 
§382.017, concerning Rules, which authorizes the commission 
to adopt rules consistent with the policy and purposes of the 
Texas Clean Air Act (TCAA); THSC, §382.002, concerning 
Policy and Purpose, which establishes the commission's pur-
pose to safeguard the state's air resources, consistent with 
the protection of public health, general welfare, and physical 
property; THSC, §382.011, concerning General Powers and 
Duties, which authorizes the commission to control the quality 
of the state's air; THSC, §382.012, concerning State Air Control 
Plan, which authorizes the commission to prepare and develop 
a general, comprehensive plan for the proper control of the 
state's air; THSC, §382.051, concerning Permitting Authority of 
Commission; Rules, which authorizes the commission to issue 
permits and adopt rules as necessary to comply with changes 
in federal law or regulations applicable to permits issued under 
the TCAA; THSC, §382.0513, concerning Permit Conditions, 
which authorizes the commission to establish and enforce 
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permit conditions; THSC, §382.0515, concerning Application 
for Permit, which specifies permit application requirements; 
THSC, §382.0518, concerning Preconstruction Permits, which 
authorizes the commission to grant a permit before work is 
begun on the construction of a new facility or a modification of 
an existing facility; THSC §382.05195, concerning Standard 
Permits, which authorizes the commission to develop and issue 
standard permits for similar facilities; and THSC, §382.056, 
concerning Notice of Intent to Obtain Permit or Permit Review; 
Hearing, which authorizes the commission to provide notice of 
permit applications. 
In addition, the rule is proposed under Federal Clean Air Act, 
42 United States Code, §§7401, et seq., which requires states 
to submit State Implementation Plan revisions that specify the 
manner in which the National Ambient Air Quality Standards will 
be achieved and maintained within each air quality control region 
of the state. 
§116.615. General Conditions. 

The following general conditions are applicable to holders of standard 
permits, but will not necessarily be specifically stated within the stan-
dard permit document. 

(1) Protection of public health and welfare. The emissions 
from the facility, including dockside vessel emissions, must comply 
with all applicable rules and regulations of the commission adopted 
under Texas Health and Safety Code, Chapter 382, and with the intent 
of the Texas Clean Air Act (TCAA), including protection of health and 
property of the public. 

(2) Standard permit representations. All representations 
with regard to construction plans, operating procedures, pollution con-
trol methods, and maximum emission rates in any registration for a 
standard permit become conditions upon which the facility or changes 
thereto, must be constructed and operated. It is unlawful for any per-
son to vary from such representations if the change will affect that per-
son's right to claim a standard permit under this section. Any change 
in condition such that a person is no longer eligible to claim a standard 
permit under this section requires proper authorization under §116.110 
of this title (relating to Applicability). Any changes in representations 
are subject to the following requirements: 

(A) For the addition of a new facility, the owner or op-
erator shall submit a new registration incorporating existing facilities 
with a fee, in accordance with §116.611 and §116.614 of this title, (re-
lating to Registration to use a Standard Permit and Standard Permit 
Fees) prior to commencing construction. If the applicable standard per-
mit requires public notice, construction of the new facility or facilities 
may not commence until the new registration has been issued by the 
executive director. 

(B) For any request to move a concrete batch plant au-
thorized by the Air Quality Standard Permit for Concrete Batch Plants 
to a new location on the site, the owner or operator shall submit a new 
or amended registration and fee and comply with the public notice and 
hearing requirements in the standard permit, unless the new location is 
more than 440 yards from any property line. 

(C) [(B)] For any change in the method of control of 
emissions, a change in the character of the emissions, or an increase 
in the discharge of the various emissions, the owner or operator shall 
submit written notification to the executive director describing the 
change(s), along with the designated fee, no later than 30 days after 
the change. 

(D) [(C)] For any other change to the representations, 
the owner or operator shall submit written notification to the executive 
director describing the change(s) no later than 30 days after the change. 

(E) [(D)] Any facility registered under a standard per-
mit which contains conditions or procedures for addressing changes to 
the registered facility which differ from subparagraphs (A) - (D) [(C)] 
of this paragraph shall comply with the applicable requirements of the 
standard permit in place of subparagraphs (A) - (D) [(C)] of this para-
graph. 

(3) Standard permit in lieu of permit amendment. All 
changes authorized by standard permit to a facility previously permit-
ted under §116.110 of this title shall be administratively incorporated 
into that facility's permit at such time as the permit is amended or 
renewed. 

(4) Construction progress. Start of construction, construc-
tion interruptions exceeding 45 days, and completion of construction 
shall be reported to the appropriate regional office not later than 15 
working days after occurrence of the event, except where a different 
time period is specified for a particular standard permit. 

(5) Start-up notification. 

(A) The appropriate air program regional office of the 
commission and any other air pollution control agency having jurisdic-
tion shall be notified prior to the commencement of operations of the 
facilities authorized by a standard permit in such a manner that a rep-
resentative of the executive director may be present. 

(B) For phased construction, which may involve a se-
ries of units commencing operations at different times, the owner or 
operator of the facility shall provide separate notification for the com-
mencement of operations for each unit. 

(C) Prior to beginning operations of the facilities autho-
rized by the permit, the permit holder shall identify to the Office of 
Permitting, Remediation, and Registration, the source or sources of al-
lowances to be utilized for compliance with Chapter 101, Subchapter 
H, Division 3 of this title (relating to Mass Emissions Cap and Trade 
Program). 

(D) A particular standard permit may modify start-up 
notification requirements. 

(6) Sampling requirements. If sampling of stacks or 
process vents is required, the standard permit holder shall contact the 
commission's appropriate regional office and any other air pollution 
control agency having jurisdiction prior to sampling to obtain the 
proper data forms and procedures. All sampling and testing proce-
dures must be approved by the executive director and coordinated 
with the regional representatives of the commission. The standard 
permit holder is also responsible for providing sampling facilities and 
conducting the sampling operations or contracting with an independent 
sampling consultant. 

(7) Equivalency of methods. The standard permit holder 
shall demonstrate or otherwise justify the equivalency of emission con-
trol methods, sampling or other emission testing methods, and monitor-
ing methods proposed as alternatives to methods indicated in the con-
ditions of the standard permit. Alternative methods must be applied for 
in writing and must be reviewed and approved by the executive director 
prior to their use in fulfilling any requirements of the standard permit. 

(8) Recordkeeping. A copy of the standard permit along 
with information and data sufficient to demonstrate applicability of and 
compliance with the standard permit shall be maintained in a file at the 
plant site and made available at the request of representatives of the ex-
ecutive director, the United States Environmental Protection Agency, 
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or any air pollution control agency having jurisdiction. For facilities 
that normally operate unattended, this information shall be maintained 
at the nearest staffed location within Texas specified by the standard 
permit holder in the standard permit registration. This information 
must include, but is not limited to, production records and operating 
hours. Additional recordkeeping requirements may be specified in the 
conditions of the standard permit. Information and data sufficient to 
demonstrate applicability of and compliance with the standard permit 
must be retained for at least two years following the date that the in-
formation or data is obtained. The copy of the standard permit must be 
maintained as a permanent record. 

(9) Maintenance of emission control. The facilities cov-
ered by the standard permit may not be operated unless all air pollu-
tion emission capture and abatement equipment is maintained in good 
working order and operating properly during normal facility opera-
tions. Notification for emissions events and scheduled maintenance 
shall be made in accordance with §101.201 and §101.211 of this title 
(relating to Emissions Event Reporting and Recordkeeping Require-
ments; and Scheduled Maintenance, Startup, and Shutdown Reporting 
and Recordkeeping Requirements). 

(10) Compliance with rules. Registration of a standard per-
mit by a standard permit applicant constitutes an acknowledgment and 
agreement that the holder will comply with all rules, regulations, and 
orders of the commission issued in conformity with the TCAA and the 
conditions precedent to the claiming of the standard permit. If more 
than one state or federal rule or regulation or permit condition are ap-
plicable, the most stringent limit or condition shall govern. Accep-
tance includes consent to the entrance of commission employees and 
designated representatives of any air pollution control agency having 
jurisdiction into the permitted premises at reasonable times to investi-
gate conditions relating to the emission or concentration of air contam-
inants, including compliance with the standard permit. 

(11) Distance limitations, setbacks, and buffer zones. 
Notwithstanding any requirement in any standard permit, if a standard 
permit for a facility requires a distance, setback, or buffer from other 
property or structures as a condition of the permit, the determination 
of whether the distance, setback, or buffer is satisfied shall be made on 
the basis of conditions existing at the earlier of: 

(A) the date new construction, expansion, or modifica-
tion of a facility begins; or 

(B) the date any application or notice of intent is first 
filed with the commission to obtain approval for the construction or 
operation of the facility. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on February 24, 
2023. 
TRD-202300868 
Guy Henry 
Acting Deputy Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: April 9, 2023 
For further information, please call: (512) 239-2678 

CHAPTER 338. ABOVEGROUND STORAGE 
VESSEL SAFETY PROGRAM 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes new Chapter 338, Above-
ground Storage Vessel Safety (ASVS) Program, §§338.1 -
338.3, 338.5, 338.7, 338.9 and §§338.20 - 338.22. 
Background and Summary of the Factual Basis for the Proposed 
Rules 

The proposed new Chapter 338, Aboveground Storage Vessel 
Safety (ASVS) Program, is necessary to implement Senate Bill 
(SB) 900, 87th Texas Legislature, which requires the establish-
ment of the new ASVS Program in the state. 
SB 900 amended the Texas Water Code (TWC) to establish the 
Performance Standards for Safety at Storage Vessels Program 
within the commission. This program has been designated as 
the Aboveground Storage Vessel Safety Program by the execu-
tive director. The bill identifies the safety elements that the com-
mission must include in these standards and the entities reg-
ulated under this new program. The bill requires the commis-
sion to establish an ASVS Program by September 1, 2023, to 
provide for the protection of groundwater and surface water re-
sources in the event of an accident or natural disaster. SB 900 
requires this program to include all critical safety elements appli-
cable to a storage vessel and that the commission determines 
to be critical for the protection of groundwater and surface water 
resources following federal statutes and regulations identified in 
the bill, along with national consensus standards also listed in 
the bill. 
The bill authorizes the commission to conduct rulemaking to es-
tablish the effective date of standards used in implementing the 
program under conditions identified in the bill. 
The commission must establish fees to cover the costs of imple-
menting the registration program, reviewing initial and ten-year 
certifications, amending certifications, inspecting certified facili-
ties, and enforcing compliance with the statutes, rules, and or-
ders. 
Section by Section Discussion 

§338.1 Purpose and Applicability 

The commission proposes new §338.1 to state the purpose and 
scope of the proposed new Chapter 338 (Aboveground Storage 
Vessel Safety Program). 
Proposed subsection (a) establishes that the goal of the ASVS 
Program is to protect groundwater and surface water resources 
in the event of accidents and natural disasters by requiring com-
pliance with the safety standards for the design, construction, 
operation, and maintenance of storage vessels as provided in 
§338.5. 
Proposed subsection (b) specifies that the requirements of new 
Chapter 338 apply to storage vessels located at or part of a petro-
chemical plant, a petroleum refinery, or a bulk storage terminal, 
except as exempted in §338.3. Subsection (b) further states that 
the requirements of this chapter apply to all existing and future 
installed storage vessels that meet the definition of a storage 
vessel as defined in §338.2 related to Definitions. 
Proposed subsection (c) establishes that the owner or operator 
of a storage vessel is required to comply with any other laws and 
regulations, including any other federal, state, or local govern-
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ORDER WITHDRAWING PROPOSED RULEMAKING 

Docket No. 2022-1252-RUL 

Rule Project No. 2022-034-116-AI 
 
 

On July 19, 2023, the Texas Commission on Environmental Quality (Commission) 
withdrew a proposed amendment to rules in 30 Texas Administrative Code Chapter 116, 
concerning Control of Air Pollution by Permits for New Construction or Modification. The 
proposed rules were published for comment in the March 10, 2023, issue of the Texas Register 
(48 TexReg 1404). 
 

IT IS THEREFORE ORDERED BY THE COMMISSION that the proposal to amend the rules is 
hereby withdrawn. The Commission authorizes no further action on this rulemaking project. 
 

This Order constitutes the Order of the Commission required by the Administrative 
Procedure Act, Tex. Gov't Code Ann., Chapter 2001 (West 2016). 
 

If any portion of this Order is for any reason held to be invalid by a court of competent 
jurisdiction, the invalidity of any portion shall not affect the validity of the remaining portions. 
 
 
 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

 
 
 

 
Jon Niermann, Chairman 

 
      
      
Date Signed 


	22034116_wairr
	TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
	AGENDA ITEM REQUEST
	for Rulemaking Withdrawal



	22034116_wex
	Texas Commission on Environmental Quality
	Interoffice Memorandum
	Subject: Commission Withdrawal of Proposed Rulemaking

	Background and reason(s) for the Rulemaking Withdrawal:
	Scope of the rulemaking:
	A.) Summary of what the Rulemaking Withdrawal will do:
	B.) Scope required by federal regulations or state statutes:
	C.) Additional staff recommendations that are not required by federal rule or state statute:

	Statutory authority:
	Effect on the:
	A.) Regulated community:
	B.) Public:
	C.) Agency programs:

	Stakeholder meetings:
	Significant changes from proposal:
	Potential controversial concerns and legislative interest:
	Will the withdrawal of this rulemaking affect any current policies or require development of new policies?
	What are the consequences if this rulemaking withdrawal does not go forward? Are there alternatives to withdrawing?
	Key points in the proposal rulemaking schedule:
	Agency contacts:
	Attachments:

	22034116_wex-sp
	Comisión de Calidad Ambiental de Texas
	Memorándum interno
	Asunto: Salida de la Comisión de propuesta reglamentaria

	Antecedentes y razón(es) para la salida de la reglamentación:
	Alcance de la reglamentación:
	A.) Resumen de lo que sucederá tras la salida de la reglamentación:
	B.) Alcance requerido por normas federales o estatutos estatales:
	C.) Recomendaciones para personal adicionales no requeridas por norma federal o estatuto estatal:

	Autoridad reglamentaria:
	Efecto en:
	A.) La comunidad regulada:
	B.) El público:
	C.) Los programas de la agencia:

	Reuniones de partes interesadas:
	Cambios importantes de esta propuesta:
	Posibles inquietudes controversiales e interés legislativo:
	¿Afectará La salida de esta reglamentación cualquier normativa actual o requerirá el desarrollo de nuevas normativas?
	¿Cuáles son las consecuencias si la salida de esta reglamentación no procede? ¿Existen alternativas a la salida?
	Puntos claves en el programa de propuesta reglamentaria:
	Contactos de la agencia:
	Archivos adjuntos:

	22034116_w-pls
	Introduction
	Summary of Rulemaking Withdrawal
	Public Comment and Hearing Information

	22034116_pls_withdrawn_sp
	Introducción
	Resumen de la salida de la reglamentación
	Información sobre comentarios públicos y audiencias

	0310_pub pro
	22034116_w-ord
	ORDER WITHDRAWING PROPOSED RULEMAKING
	Docket No. 2022-1252-RUL
	Rule Project No. 2022-034-116-AI




