TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
AGENDA ITEM REQUEST

for Rulemaking Adoption

AGENDA REQUESTED: July 19, 2023

DATE OF REQUEST: June 30, 2023

INDIVIDUAL TO CONTACT REGARDING CHANGES TO THIS REQUEST, IF
NEEDED: Gwen Ricco, Rule/Agenda Coordinator, (512) 239-2678

CAPTION: Docket No. 2022-1526-RUL. Consideration for the adoption of
amendments to 30 TAC Chapter 330, Municipal Solid Waste, Subchapter O,
Regional and Local Solid Waste Management Planning and Financial Assistance
General Provisions, Section 330.647, Approved Regional and Local Solid Waste
Management Plans.

The rulemaking adoption will fully adopt the 24 approved regional solid waste
management plans developed by the Texas councils of governments, as
required in Texas Health and Safety Code, Section 363.062(f). The proposed
rules were published in the February 24, 2023, issue of the Texas Register (48
TexReg 1020). (Jessica Uramkin, Project Manager, Heather Haywood and Audrey
Liter, Lead Attorneys; Rule Project No. 2022-035-330-WS)

A eador Chandy Faitz

Director Division Dgfuty Direqfor

%W Lcce

Agenda Coordinator

Copy to CCC Secretary? NO [_] YES [X



Texas Commission on Environmental Quality
Interoffice Memorandum

To: Commissioners Date: June 30, 2023
Thru: Laurie Gharis, Chief Clerk

Erin E. Chancellor, Interim Executive Director
From: Beth Seaton, Director ; %

Office of Waste 12
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Subject: Commission Approval for Rulemaking Adoption
Chapter 330, Municipal Solid Waste
Regional Solid Waste Management Plans Approval
Rule Project No. 2022-035-330-WS

Background and reason(s) for the rulemaking:

In Texas, 24 regional planning commissions, also known as councils of governments (COGs), have
the primary responsibility under Texas Health and Safety Code (THSC), §363.0615 for regional
solid waste management planning. All 24 COGs submitted regional solid waste management plans,
approved by their Boards of Directors, to the Texas Commission on Environmental Quality (TCEQ
or commission). TCEQ reviewed these plans in accordance with THSC, Chapter 363, Subchapter D.
This rulemaking will adopt the approved regional solid waste management plans in accordance
with THSC, §363.062(f), which directs the commission to adopt the plans by rule.

The regional solid waste management plans include goals and strategies for implementing and
promoting proper waste disposal management, waste diversion from landfills, recycling, and waste
minimization, as well as initiatives for reducing illegal dumping of waste in each planning region
for the period of 2022-2042. The regional solid waste management plans also describe the regions’
current and anticipated activities as required by 30 Texas Administrative Code (TAC)
§330.643(a)(3). Plan requirements include documenting and estimating future growth for the
region’s population and commercial and industrial growth; estimating future solid waste amounts
by type; descriptions of current and planned waste management activities; and assessment and
adequacy of existing waste management facilities, practices, and programs. The regional solid
waste management plans also require assessment of current and future efforts of source
reduction and waste minimization activities, as well as reuse and recycling of waste.

The regional solid waste management plans were developed by each COG using the most recent
population, business, industry, and solid waste management data available from the State of
Texas, universities, and financial and business entities. Local stakeholders were also surveyed to
solicit input for the plans.

Notice of the plans’ availability for public review were published in local newspapers and/or media
pages and public comment meetings were scheduled and held in all 24 COG areas. The final
regional solid waste management plans were approved by each COG’s Solid Waste Advisory
Committee and their Boards of Directors.

Scope of the rulemaking:

This rulemaking will adopt in rule the 24 regional solid waste management plans developed by the
COGs. Each regional solid waste management plan has been reviewed by TCEQ technical staff,
including the Regional Solid Waste Grants Program, the Municipal Solid Waste Section, and
Environmental Law Division attorneys. After technical review, the regional solid waste
management plans were approved by Waste Permits Division management. Copies of the adopted
regional solid waste management plans are available for public review on the commission's
website at www.tceq.texas.gov/goto/wastegrant.
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A.) Summary of what the rulemaking will do:
This rulemaking will revise 30 TAC §330.647 to adopt the 24 approved regional solid waste
management plans developed by the COGs for the period 2022-2042.

B.) Scope required by federal regulations or state statutes:
In accordance with THSC, §363.062(f), this rulemaking will adopt the 24 approved regional solid
waste management plans.

C.) Additional staff recommendations that are not required by federal rule or state statute:
There are no additional staff recommendations.

Statutory authority:

The rulemaking is adopted under Texas Water Code (TWC), §5.102 (relating to General Powers),
which provides the commission the power to perform any acts necessary and convenient to the
commission’s exercise of its jurisdiction and powers as provided in this code and other laws; TWC,
§5.103 (relating to Rules), which authorizes the commission to adopt any rules necessary to carry
out its powers and duties under this code and other laws of this state; TWC, §5.105 (relating to
General Policy), which provides the commission with the authority to establish and approve by
rule all general policy of the commission; the Administrative Procedures Act under Texas
Government Code, Chapter 2001, which authorizes the commission as a state agency to adopt
rules pursuant to the rulemaking process; and THSC, §363.062 (relating to Regional Solid Waste
Management Plan), which authorizes the commission to consider for approval and to adopt by rule
an approved regional solid waste management plan that is developed and submitted to the
commission for review in accordance with THSC, §363.0615.

Effect on the:

A.) Regulated community: If adopted, public and private solid waste management activities
should conform with the applicable regional solid waste management plan, per THSC, §363.066.
Currently, public and private solid waste management activities must conform with the applicable
existing regional solid waste management plans so this would not create a new group of affected
persons.

B.) Public: If adopted, the COGs may implement their regional solid waste management plans.
Proper implementation of the approved plans may provide regional planning and coordination of
solid waste activities, which could lead to increased access to proper waste disposal, waste
diversion, and recycling as well as reduced illegal dumping of waste.

C.) Agency programs: If adopted, the COGs may implement their regional solid waste
management plans using various resources, including TCEQ’s Regional Solid Waste Management
Grants Program.

Stakeholder meetings:

Each COG has a Solid Waste Advisory Committee, composed of staff and elected officials from
local cities and counties, educational groups, and industry, that directs their solid waste
management program and that reviewed the COG’s draft regional solid waste management plan.

In developing the regional solid waste management plans, COGs used surveys to solicit feedback
from stakeholders in their regions. Additionally, each COG was required to have at least one
meeting to receive comments from the public.

In August 2022, TCEQ provided the public with the opportunity to make informal comments on
the draft regional solid waste management plans. No comments were received.
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The commission did not hold any stakeholder meetings related to this rulemaking; however, a rule
public hearing was held during the comment period in Austin.

Public Involvement Plan
A public involvement plan was completed for this rulemaking and is available by request.

Alternative Language Requirements

TCEQ Commission Meeting Agenda Items and TCEQ’s website for accepting public comments were
published in English and Spanish, and the opportunity to request a translator was offered for the
public hearing on this rulemaking. No one requested a translator.

Public comment:

The commission held a hybrid public hearing on March 23, 2023. The comment period closed on
March 27, 2023. The commission received comments from Harris County Pollution Control
Services and one individual. Comments focused on recycling rates and goals; a COG’s plan for new
and expanding MSW facilities; community partnerships; requirements for a solid waste facility
conforming to a COG plan; publication requirements; TCEQ’s response to public comments on
permitting matters; landfill requirements for reporting data; and mattress recycling. The
commenters were neither in support of nor against the proposed rule revisions. The executive
director considered all comments. All comments requested changes.

Significant changes from proposal:
There were no changes made to the proposed rulemaking.

Potential controversial concerns and legislative interest:

No controversial concerns are anticipated. The stakeholder process and public meetings to
develop the regional solid waste management plans did not reveal any controversial concerns or
issues.

Will this rulemaking affect any current policies or require development of new policies? This
rulemaking would not have any effect on current policies or require development of new policies.

What are the consequences if this rulemaking does not go forward? Are there alternatives to
rulemaking?

If this rulemaking does not go forward, then the 24 COGs will be using regional solid waste
management plans with outdated information and goals. This would result in the COGs not having
up-to-date, commission-approved strategies to guide solid waste planning in their regions,
including how they implement their regional solid waste management grant funding.

Key points in the adoption rulemaking schedule:
Texas Register publication date: February 24, 2023
Anticipated adoption publication date: August 4, 2023
Anticipated effective date: August 10, 2023
Six-month Texas Register filing deadline: August 24, 2023

Agency contacts:

Jessica Uramkin, Project Manager, Waste Permits Division, (512) 239-6685

Heather Haywood, Staff Attorney, Environmental Law Division, (512) 239-5474

Audrey Liter, Staff Attorney, Environmental Law Division, (512) 239-0684

Gwen Ricco, Texas Register Rule/Agenda Coordinator, General Law Division, (512) 239-2678
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Attachments:
None

cc: Chief Clerk, 2 copies
Executive Director's Office
Jim Rizk
Morgan Johnson
Krista Kyle
Office of General Counsel
Jessica Uramkin
Heather Haywood
Audrey Liter
Gwen Ricco
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) adopts the

amendment to §330.647.

Amended §330.647 is adopted without changes to the proposed text as published in the
February 24, 2023, issue of the Texas Register (48 TexReg 1020) and, therefore, will not be

republished.

Background and Summary of the Factual Basis for the Adopted Rule

In Texas, 24 regional planning commissions, also known as councils of governments (COGs),
have the primary responsibility under Texas Health and Safety Code (THSC), §363.0615 for
regional solid waste management planning. All 24 COGs submitted regional solid waste
management plans to TCEQ, and TCEQ reviewed the plans in accordance with THSC, Chapter
363, Subchapter D. This rulemaking adopts the approved regional solid waste management
plans in compliance with THSC, §363.062(f), which states the commission will adopt the plans
by rule. THSC, §363.062 and 30 Texas Administrative Code (TAC) §330.641 describe the

procedures for submission and approval of the regional solid waste management plans.

These new regional solid waste management plans will replace existing regional plans
developed in 2002. The period for the existing regional solid waste management plans is from
2002 to 2022. All 24 COGs would continue to reference the goals and strategies in their existing

plans in implementation activities and projects until the proposed plans are fully adopted.

The regional solid waste management plans include goals and strategies for implementing and
promoting proper waste disposal management, waste diversion from landfills, recycling, and

waste minimization, as well as initiatives for reducing illegal dumping of waste in each planning
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region. The regional solid waste management plans also describe the regions’ current and
anticipated activities as required by 30 TAC §330.643(a)(3). Plan requirements include
documenting and estimating future growth for the region’s population and commercial and
industrial base; estimating future solid waste amounts by type; descriptions of current and
planned waste management activities; and assessment and adequacy of existing waste
management facilities, practices, and programs. The regional solid waste management plan also
requires assessment of current and future efforts of source reduction and waste minimization

activities, as well as reuse and recycling of waste.

The regional solid waste management plans were developed by each COG using the most recent
population, business, industry, and solid waste management data available from the State of
Texas, universities, and financial and business entities. Local stakeholders were also surveyed

to solicit feedback and ideas on goals and strategies.

Notice of the plans’ availability for public review was published in local newspapers and/or
media pages, and public comment meetings were scheduled and held in all 24 COG areas. The
final regional solid waste management plans were approved by each COG’s Solid Waste

Advisory Committee and Board of Directors.

Section by Section Discussion
§330.647, Approved Regional and Local Solid Waste Management Plans
The commission adopts amended §330.647(a) to specify that subsection (d) contains the

adopted regional solid waste management plans.

The commission adopts new §330.647(d)(1)-(24) to incorporate the approved regional solid
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waste management plans by reference.

Final Regulatory Impact Determination

The commission reviewed the rulemaking adoption under the regulatory analysis requirements
of Texas Government Code, §2001.0225, and determined that the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a "major environmental rule" as defined
in the statute. A "major environmental rule" is a rule that is specifically intended to protect the
environment or reduce risks to human health from environmental exposure, and that may
adversely affect in a material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and safety of the state or a sector of
the state. This rulemaking adoption is administrative in nature and is not specifically intended
to protect the environment or reduce risks to human health from environmental exposure, nor
does it affect in a material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and safety of the state or a sector of
the state. Rather, this rulemaking is procedurally required for the commission to adopt the
approved regional solid waste management plans by rule in accordance with the THSC,

§363.062(F).

Furthermore, Texas Government Code, §2001.0225 only applies to a major environmental rule,
the result of which is to: exceed a standard set by federal law, unless the rule is specifically
required by state law; exceed an express requirement of state law, unless the rule is specifically
required by federal law; exceed a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal government to implement a state and
federal program; or adopt a rule solely under the general powers of the agency instead of under

a specific state law. The rulemaking adoption action does not exceed a standard set by federal
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law, an express requirement of state law, a requirement of a delegation agreement, or adopt a
rule solely under the general powers of the commission but is authorized by specific sections
of the Texas Water Code, the Texas Government Code, and the Texas Health and Safety Code,

which are cited in the statutory authority section of this preamble. Therefore, this rulemaking is

not subject to the regulatory analysis provisions of Texas Government Code, §2001.0225.

The commission invited public comment regarding the Draft Regulatory Impact Analysis
Determination during the public comment period. No comments were received regarding the

draft regulatory impact analysis determination.

Takings Impact Assessment

The commission evaluated this rulemaking adoption and performed analysis of whether the
adopted rule constitutes a taking under Texas Government Code, Chapter 2007. The specific
purpose of this rulemaking adoption is to adopt the new regional solid waste management
plans for the 2022-2042 planning period that the commission has approved to replace the
existing regional solid waste management plans from the 2002-2022 planning period, in
accordance with THSC, §363.062(f) which states that the commission shall adopt an approved
regional solid waste management plan by rule. The adopted rule will substantially advance this
stated purpose by amending 30 TAC §330.647(a) and adding §330.647(d)(1)-(24) to incorporate
the new approved regional solid waste management plans by reference into 30 TAC Chapter

330, Subchapter O.

Promulgation and enforcement of the adopted rule will be neither a statutory nor a
constitutional taking of private real property. Specifically, the adopted rule does not affect a

landowner’s rights in private real property because this rulemaking does not burden
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(constitutionally), nor restrict or limit the owner’s right to property and reduce its value by 25%
or more beyond that which would otherwise exist in the absence of the rules. In other words,
the adopted rule will not burden private real property because the adopted rule is not directed
at private real property owners. The rule adopts plans reflecting goals and objectives for solid
waste management that regional and local councils of governments submitted to the

commission for review. Therefore, the adopted rule will not constitute a taking under Texas

Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the adopted rule and found the adoption is a rulemaking identified
in the Coastal Coordination Act implementation rules, 31 TAC §29.11(b)(4), (relating to Actions
and Rules Subject to the Coastal Management Program (CMP)), and will, therefore, require that

goals and policies of the Texas CMP be considered during the rulemaking process.

The commission reviewed this action for consistency with the CMP goals and policies in
accordance with the regulations of the Coastal Coordination Advisory Committee and
determined that the rulemaking is administrative in nature and will have no substantive effect
on commission actions subject to the CMP and is, therefore, consistent with CMP goals and

policies.

The commission invited public comment regarding the consistency of this rulemaking with the

CMP goals and policies during the public comment period. No comments were received.

Public Comment

The commission held a public hearing on March 23, 2023. The comment period closed on
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March 27, 2023. The commission received comments from Harris County Pollution Control
Services (PCS) and one individual. The two commenters were neither in support of nor against

the proposed rule revisions. The two commenters suggested changes to the proposed rule

revisions.

Response to Comments

Comment

PCS commented that many landfills in Texas have permitted heights that are hundreds of feet
in elevation and that recyclables are being disposed of in landfills. PCS expressed concern with
future expansion of municipal solid waste (MSW) facilities and that expansion of MSW facilities
may lead to nuisance complaints from the public. PCS noted that the Houston-Galveston Area
Council’s (HGAC) draft Regional Solid Waste Management Plan contains objectives to encourage
development of larger regional facilities, expansion of existing MSW facilities, and development
of transfer stations and citizen collection stations. PCS recommended an increase in the
recycling rate percentage goals contained within the regional solid waste management plans to

reduce expansion of MSW facilities in the future.

Response

THSC, §363.064 describes the required contents of a regional solid waste management plan.
THSC, §363.064(a)(8) and 30 TAC §330.635(a)(2)(B)(ii) state that a regional solid waste
management plan must establish recycling rate goals that are appropriate to the region.
COGs used historical data, current recycling rates, population projections, local solid waste
management plans, and stakeholder input to determine recycling rate goals that are
appropriate for their regions, and these regional goals may differ from the statewide goal in

THSC, §361.422(a). The HGAC plan establishes a recycling rate goal of 31% that HGAC
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determined is appropriate for its region because of historical data, waste generation
projections, and current and projected improvements of recycling programs in the region.
The commission determined through its review of the regional solid waste management
plans, in accordance with THSC, §363.062, that all COGs, including HGAC, met the

requirement of including an appropriate regional recycling rate goal in their regional solid

waste management plans.

THSC, §363.064(a)(11) requires COGs to “assess the need for new waste disposal capacity”
in their regional solid waste management plans. Additionally, 30 TAC §330.643(a)(3)(D)
requires a “description and assessment of the adequacy of existing resource recovery,
storage, transportation, treatment, and disposal facilities and practices, and programs for
the collection and disposal of household hazardous wastes.” HGAC is a COG subject to this
requirement. The commission determined through its review of the regional solid waste
management plans, in accordance with THSC, §363.062, that HGAC met the requirement to
assess the need for new waste disposal capacity in its region, including recycling facilities,

disposal facilities, transfer stations, and citizen collection centers.

In accordance with 30 TAC §305.122(d), “[t]he issuance of a permit does not authorize any
injury to persons or property or an invasion of other property rights, or any infringement
of state or local law or regulations.” MSW facilities are required to operate in a way that
prevents the occurrence of nuisance conditions in accordance with 30 TAC §330.15. If a
facility violates a term of its permit or other authorization or applicable rules or regulations,
the owner or operator of the facility may be subject to an enforcement action. The

commission has made no changes in response to this comment.
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Comment

PCS commented that other states are achieving recycling rates of over 40 percent and

recommended that TCEQ should reevaluate the achievable recycling rate goal of 40 percent for

the State of Texas that is provided in THSC, §361.422(a).

Response

The Texas state legislature initiates changes to solid waste management requirements in
statute, and the commission’s role is to adopt rules that implement the legislation pursuant
to the Texas Government Code, Chapter 2001. While §361.422(a) provides a state goal to
reduce municipal solid waste disposal through source reduction and recycling, legislation
codified in THSC, §363.064 states the requirements for regional solid waste management
plans. THSC, §363.064(a)(8) requires that a regional solid waste management plan must
“establish recycling rate goals appropriate to the area covered by the plan.” Additionally,
THSC, §363.064(a) provides that a regional solid waste management plan must identify
additional opportunities and make recommendations for encouraging and achieving waste

minimization and waste reuse or recycling.

The recycling goal in THSC, §361.422(a) was implemented through actions in Chapter 328 of
the agency’s rules. Chapter 328 is outside the scope of this rulemaking. The commission has

made no changes in response to this comment.

Comment
PCS expressed concern that private recycling partnerships, such as the Houston Recycling
Collaborative and the Community and Industry Partnership, are being developed without the

knowledge or support of the COG, thereby reducing the COG’s facilitation of such partnerships



Texas Commission on Environmental Quality Page 9
Chapter 330 - Municipal Solid Waste
Rule Project No. 2022-035-330-WS

and reducing their availability to the public.

Response

While THSC, Chapter 363, Subchapter D does not require TCEQ or the COGs to participate in
or support private recycling partnerships, TCEQ will always encourage community
partnerships between local businesses, non-governmental organizations, local governments,
and the public as a way to understand the many perspectives from a community. TCEQ will
notify HGAC of the Community and Industry Partnership and the Houston Recycling

Collaborative. The commission has made no changes in response to this comment.

Comment
PCS commented that TCEQ should ensure MSW facilities comply with THSC §363.066(a) upon

the commission’s adoption of the regional solid waste management plans.

Response

The commission acknowledges this comment. THSC, §363.066(a) provides, “[o]n the
adoption of a regional or local solid waste management plan by commission rule, public and
private solid waste management activities and state regulatory activities must conform to
that plan.” This rulemaking adoption does not change the requirement in THSC, §363.066(a)
or the commission’s implementation of it. Instead, this rulemaking adoption incorporates by
reference the 24 regional solid waste management plans for years 2022 through 2042. The
commission determined, through its review of the regional solid waste management plans,
that all COGs met the requirement in 30 TAC §330.643(a)(3)(0O) to identify in the regional
solid waste management plans the processes the regions will use to evaluate whether a

proposed MSW facility would conform to the regional plan. COGs may evaluate whether
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proposed MSW activities would conform to the regional solid waste management plan’s
goals and objectives and provide that determination to TCEQ. The Executive Director may
consider recommendations in COGs’ conformance reviews during technical review of
applications for MSW facilities. TCEQ is responsible for making final determinations

approving or denying MSW facility applications. The commission has made no change in

response to this comment.

Comment

PCS commented that some of the public notices to announce public meetings for the purpose
of receiving public comment about proposed regional solid waste management plans were not
published 15 days in advance of the public meetings in accordance with 30 TAC §330.639(d).
PCS further commented that the public was not given an adequate opportunity to review and
comment on the proposed regional solid waste management plans when public notices did not
meet the rule requirement. PCS recommended that TCEQ review the public notices and require

re-publication of any notices that did not meet the requirements of 30 TAC §330.639(d).

Response

During review of the regional solid waste management plans, TCEQ determined that,
although some COGs published notice of their plans less than 15 days before their public
meetings about the plans, the COGs substantially complied with 30 TAC §330.639 in
notifying the public about the plans. In developing their plans, the COGs solicited input
from stakeholders through several methods, including meetings and surveys. Each COG’s
advisory committee, composed of members representing a broad range of interests,
including local government staff, public officials, private operators, citizen groups, and

interested individuals, also provided input on the plans. All 24 COGs published notice of
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their plans’ availability for public review in local newspapers and/or on the COGs’ websites
and media pages and held public meetings to receive comments on their draft plans before
submitting them to TCEQ. Some of the COGs, including HGAC, made changes to their plans
based on the public comments they received, as documented in their regional plans. All
regional solid waste management plans were listed on the COGs’ agendas and approved by
their boards of directors at meetings held open to the public. In August 2022, before this
rulemaking, the commission published additional notice of the draft regional solid waste
management plans and provided the public with an additional opportunity, not required by
rule, to submit informal comments on the draft plans during an informal 30-day comment
period. Many of the COGs posted notice of the informal comment period on their websites
and/or media pages. No comments were received during that comment period. Also, with
this rulemaking, there was a public comment opportunity in March 2023. The commission

has made no changes in response to this comment.

Comment

PCS commented that, when considering public comment about solid waste permitting actions,
the Executive Director often responds that public comments are outside of the Executive
Director’s jurisdiction to consider or that regulatory requirements of the solid waste permitting

action have been met.

Response

Sometimes a public comment is submitted in response to a solid waste permit application
that addresses a subject outside the agency’s jurisdiction. In accordance with 30 TAC
Chapters 39 and 55, the executive director considers and responds to all timely, relevant

and material, or significant public comments about permit applications and draft permits,
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but may only consider issues that are within TCEQ’s jurisdiction as it has been established
by the legislature when determining whether to make a change in response to public
comment. TCEQ is not able to impose requirements or address issues for matters for which

the legislature has not conferred authority to the agency to do so. The commission has

made no changes in response to this comment.

Comment

An individual expressed concern regarding how TCEQ and COGs track recycling rates. The
individual commented that measuring the average amount of waste disposed per person for
each county would allow TCEQ and counties in Texas to see which county recycling programs
are effective and which are not. The individual requested that TCEQ and the councils of
governments require landfills to report the amount of waste disposed for each county from
which waste has originated, in addition to each landfill reporting the total amount of waste

disposed in the landfill.

Response

30 TAC §330.643(a)(3) requires COGs to include the following data in their regional solid
waste management plans: population patterns, commercial and industrial data, demographic
information necessary to estimate solid waste quantities and characteristics, and estimates
of future and current solid waste amounts by type. The data requirements do not include
the average amount of waste disposed for each county. TCEQ reviewed the regional solid
waste management plans according to the requirements in 30 TAC Chapter 330, Subchapter
O, and the purpose of this rulemaking is to adopt the plans that were approved using the

requirements in place at the time of the review.
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30 TAC §330.675(a)(1)(C) requires municipal solid waste disposal facilities to report the
amount of waste they receive for processing or disposal. However, THSC, Chapter 363,
Subchapter D does not authorize COGs to require landfills to report the amount of waste

disposed for each county from which waste has originated. The commission has made no

change in response to this comment.

Comment

An individual expressed concern about the effectiveness of current efforts in Texas to recycle
mattresses. Specifically, the individual voiced concern that the Mattress Recycling Council, if
established in Texas, would destroy mattresses that could be refurbished. The individual
requested that mattress inspectors be established again. The individual stated that each city in
Texas has a Salvation Army and requested that the Salvation Army be included in decisions

regarding the collection of mattresses to be refurbished.

Response

The commission acknowledges receipt of this comment. The requirements for the
manufacture, sale, and distribution of mattresses are described in 25 TAC, Chapter 205,
Subchapter A. These rules are under the authority of the Texas Department of State Health
Services. Issues regarding the collection of mattresses to be refurbished should be
presented to the Texas Department of State Health Services. The commission has made no

changes in response to this comment.
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SUBCHAPTER O: REGIONAL AND LOCAL SOLID WASTE MANAGEMENT PLANNING AND
FINANCIAL ASSISTANCE GENERAL PROVISIONS

§330.647

Statutory Authority

The rulemaking is adopted under Texas Water Code (TWC), §5.102 (relating to General Powers),
which provides the commission the power to perform any acts necessary and convenient to the
commission’s exercise of its jurisdiction and powers as provided in this code and other laws;
TWC, §5.103 (relating to Rules), which authorizes the commission to adopt any rules necessary
to carry out its powers and duties under this code and other laws of this state; TWC, §5.105
(relating to General Policy), which provides the commission with the authority to establish and
approve by rule all general policy of the commission; the Administrative Procedures Act under
Texas Government Code, Chapter 2001, which authorizes the commission as a state agency to
adopt rules pursuant to the rulemaking process; and Texas Health and Safety Code (THSC),
§363.062 (relating to Regional Solid Waste Management Plan), which authorizes the commission
to consider for approval and to adopt by rule an approved regional solid waste management
plan that is developed and submitted to the commission for review in accordance with THSC,

§363.0615 (relating to Responsibility for Regional Planning).

The adopted rulemaking implements THSC, Chapter 363, Subchapter D (relating to Regional

and Local Solid Waste Management Plans).

§330.647. Approved Regional and Local Solid Waste Management Plans.
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(a) Plans approved. The current effective regional solid waste management plan for each
region or local solid waste management plan for a local government is the latest plan, including
plan amendments, that has been adopted by the commission or approved by the executive
director. Copies of approved plans shall be kept on file and available for public review at the

Texas Commission on Environmental Quality library. Those plans, including the regional solid

waste management plans adopted in subsection (d) of this section, and any adopted

amendments to the plans, are incorporated into this subchapter. Updates to an approved
regional or local plan that do not require official adoption by the commission, as specified
under §330.641(f) of this title (relating to Procedures for Regional and Local Plan Submission,
Approval, and Distribution), may be incorporated into an approved plan for informational
purposes, as each update is approved by the executive director. Each plan's effectiveness
applies only for the geographical area described in the plan and for the period designated in

the plan.

(b) Conflicting provisions. By adopting a regional or local plan, the commission
determined that the plan has been developed according to commission rules and does not
conflict with the state plan. If it should later be determined that provisions of an adopted plan

do conflict with provisions of the state plan, then provisions of the state plan shall prevail.

(c) Agency responsibilities. It shall be the responsibility of the council of governments to
coordinate the implementation of regional policies and recommended actions in an approved
regional plan and coordinate local planning efforts. It shall be the responsibility of affected
local governments to implement the policies and recommended actions of adopted regional and
local plans and to maintain policies and activities that do not conflict with provisions in current

state, regional, and local solid waste management plans.
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(d) Approved plans. The following plans, and their effective dates are adopted by

reference.

(1) Alamo Area Council of Governments (2022-2042)

(2) Ark-Tex Council of Governments (2022-2042)

(3) Brazos Valley Council of Governments (2022-2042)

(4) Capital Area Council of Governments (2022-2042)

(5) Central Texas Council of Governments (2022-2042)

(6) Coastal Bend Council of Governments (2022-2042)

(7) Concho Valley Council of Governments (2022-2042)

(8) Deep East Texas Council of Governments (2022-2042)

(9) East Texas Council of Governments (2022-2042)

(10) Golden Crescent Regional Planning Commission (2022-2042)

(11) Heart of Texas Council of Governments (2022-2042)
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(12) Houston-Galveston Area Council (2022-2042)

(13) Lower Rio Grande Valley Development Council (2022-2042)

(14) Middle Rio Grande Development Council (2022-2042)

(15) Nortex Regional Planning Commission (2022-2042)

(16) North Central Texas Council of Governments (2022-2042)

(17) Panhandle Regional Planning Commission (2022-2042)

(18) Permian Basin Regional Planning Commission (2022-2042)

(19) Rio Grande Council of Governments (2022-2042)

(20) South East Texas Regional Planning Commission (2022-2042)

(21) South Plains Association of Governments (2022-2042)

(22) South Texas Development Council (2022-2042)

(23) Texoma Council of Governments (2022-2042)
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(24) West Central Texas Council of Governments (2022-2042)




(b) Deferred disciplinary action is an option only available for

the Board and Staff and it will not

be available as an option in a pro-

ceeding before the State Office of /

\dministrative Hearings.

The agency certifies that legal
posal and found it to be within t

counsel has reviewed the pro-
ne state agency's legal authority

to adopt.

Filed with the Office of the Secretary of State on February 7,
2023.

TRD-20230575
John Hargis
General Counsel
Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: March 26, 2023
For further information, please call:|(512) 305-7565
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TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 330. MUNICIPAL SOLID WASTE
SUBCHAPTER O. REGIONAL AND LOCAL
SOLID WASTE MANAGEMENT PLANNING
AND FINANCIAL ASSISTANCE GENERAL
PROVISIONS

30 TAC §330.647

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes the amendment to §330.647.

Background and Summary of the Factual Basis for the Proposed
Rules

In Texas, 24 regional planning commissions, also known as
councils of governments (COGs), have the primary responsi-
bility under Texas Health and Safety Code (THSC), §363.0615
for regional solid waste management planning. All 24 COGs
submitted regional solid waste management plans to TCEQ and
TCEQ reviewed the plans in accordance with THSC, Chapter
363, Subchapter D. This rulemaking proposes to adopt the
approved regional solid waste management plans in compliance
with THSC, §363.062(f), which states the commission will adopt
the plans by rule. THSC, §363.062 and 30 Texas Administrative
Code (TAC) §330.641 describe the procedures for submission
and approval of the regional solid waste management plans.

These new regional solid waste management plans would re-
place existing regional plans developed in 2002. The period for
the existing regional solid waste management plans is from 2002
to 2022. All 24 COGs would continue to reference the goals and
strategies in their existing plans in implementation activities and
projects until the proposed plans are fully adopted.

The regional solid waste management plans include goals
and strategies for implementing and promoting proper waste
disposal management, waste diversion from landfills, recycling,
and waste minimization, as well as initiatives for reducing illegal
dumping of waste in each planning region. The regional solid
waste management plans also describe the regions' current

and anticipated activities as required by 30 TAC §330.643(a)(3).
Plan requirements include documenting and estimating future
growth for the region's population and commercial and industrial
base; estimating future solid waste amounts by type; descrip-
tions of current and planned waste management activities;
and assessment and adequacy of existing waste management
facilities, practices, and programs. The regional solid waste
management plan also requires assessment of current and
future efforts of source reduction and waste minimization activi-
ties, as well as reuse and recycling of waste.

The regional solid waste management plans were developed by
each COG using the most recent population, business, industry,
and solid waste management data available from the State of
Texas, universities, and financial and business entities. Local
stakeholders were also surveyed to solicit feedback and ideas
on goals and strategies.

Notice of the plans' availability for public review were published
in local newspapers and/or media pages and public comment
meetings were scheduled and held in all 24 COG areas. The
final regional solid waste management plans were approved by
each COG's Solid Waste Advisory Committee and Boards of Di-
rectors.

Section by Section Discussion

§330.647, Approved Regional and Local Solid Waste Manage-
ment Plans

The commission proposes to amend §330.647(a) to specify that
subsection (d) contains the adopted regional solid waste man-
agement plans.

The commission proposes to add §330.647(d)(1)-(24) to incor-
porate the new approved regional solid waste management
plans by reference.

Fiscal Note: Costs to State and Local Government

Jené Bearse, Deputy Director of the Budget and Planning Divi-
sion, has determined that for the first five-year period the pro-
posed rules are in effect, no fiscal implications are anticipated
for the agency or for other units of state or local government as
a result of administration or enforcement of the proposed rule.

Public Benefits and Costs

Ms. Bearse determined that for each year of the first five years
the proposed rules are in effect, the public benefit anticipated
would be compliance with state law, the potential for increased
access to proper waste disposal, waste diversion, and recycling,
and a reduction in illegal dumping of waste. The proposed rule-
making is not anticipated to result in fiscal implications for busi-
nesses or individuals.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required
because the proposed rulemaking does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

Rural Communities Impact Assessment

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect
rural communities in a material way for the first five years that
the proposed rules are in effect. The amendments would apply
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statewide and have the same effect in rural communities as in
urban communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rule for the first five-year period the proposed rules
are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five
years the proposed rules are in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a state government pro-
gram and will not require an increase or decrease in future leg-
islative appropriations to the agency. The proposed rulemak-
ing does not require the creation of new employee positions,
eliminate current employee positions, nor require an increase
or decrease in fees paid to the agency. The proposed rulemak-
ing does not create, expand, repeal, or limit an existing regula-
tion, nor does the proposed rulemaking increase or decrease the
number of individuals subject to its applicability. During the first
five years, the proposed rule should not positively or negatively
impact the state's economy.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking under the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "Major
environmental rule" as defined in the statute. A "Major environ-
mental rule" is a rule that is specifically intended to protect the
environment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. This proposed rulemaking is administra-
tive in nature and is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure, nor does it affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of
the state. Rather, this rulemaking is procedurally required for the
commission to adopt the approved regional solid waste manage-
ment plans by rule in accordance with the THSC, §363.062(f).

Furthermore, Texas Government Code, §2001.0225 only applies
to a major environmental rule, the result of which is to: exceed
a standard set by federal law, unless the rule is specifically re-
quired by state law; exceed an express requirement of state law,
unless the rule is specifically required by federal law; exceed
a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal govern-
ment to implement a state and federal program; or adopt a rule
solely under the general powers of the agency instead of un-
der a specific state law. The proposed rulemaking action does
not exceed a standard set by federal law, an express require-
ment of state law, a requirement of a delegation agreement, or
adopt a rule solely under the general powers of the commission

but is authorized by specific sections of the Texas Water Code,
the Texas Government Code, and the Texas Health and Safety
Code, which are cited in the statutory authority section of this pre-
amble. Therefore, this rulemaking is not subject to the regulatory
analysis provisions of Texas Government Code, §2001.0225.

The commission invites public comment regarding the Draft Reg-
ulatory Impact Analysis Determination during the public com-
ment period. Written comments on the Draft Regulatory Impact
Analysis Determination may be submitted to the contact person
at the address listed under the Submittal of Comments section
of this preamble.

Takings Impact Assessment

The commission evaluated this proposed rulemaking and per-
formed analysis of whether these proposed rules constitute a
taking under Texas Government Code, Chapter 2007. The spe-
cific purpose of this proposed rulemaking is to adopt the new
regional solid waste management plans for the 2022-2042 plan-
ning period that the commission has approved to replace the
existing regional solid waste management plans from the 2002-
2022 planning period, in accordance with THSC, §363.062(f)
which states that the commission shall adopt an approved re-
gional solid waste management plan by rule. The proposed rules
would substantially advance this stated purpose by amending 30
TAC §330.647(a) and adding §330.647(d)(1)-(24) to incorporate
the new approved regional solid waste management plans by
reference into 30 TAC Chapter 330, Subchapter O.

Promulgation and enforcement of the proposed rule would be
neither a statutory nor a constitutional taking of private real prop-
erty. Specifically, the proposed rule does not affect a landowner's
rights in private real property because this rulemaking does not
burden (constitutionally), nor restrict or limit the owner's right to
property and reduce its value by 25% or more beyond that which
would otherwise exist in the absence of the rules. In other words,
the proposed rulemaking would not burden private real property
because the proposed rule is not directed at private real property
owners but plans reflecting goals and objectives for solid waste
management that regional and local councils of government sub-
mit to the commission for review. Therefore, the proposed rule
would not constitute a taking under Texas Government Code,
Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rule and found the pro-
posal is a rulemaking identified in the Coastal Coordination Act
implementation rules, 31 TAC §505.11(b)(4), (relating to Actions
and Rules Subject to the Coastal Management Program (CMP)),
and would, therefore, require that goals and polices of the Texas
CMP be considered during the rulemaking process.

The commission reviewed this action for consistency with the
CMP goals and polices in accordance with the regulations of
the Coastal Coordination Advisory Committee and determined
that the rulemaking is administrative in nature and would have
no substantive effect on commission actions subject to the CMP
and is, therefore, consistent with CMP goals and polices.

The commission invites public comment regarding the consis-
tency of this rulemaking with the CMP goals and policies during
the public comment period. Written comments on the consis-
tency of this rulemaking may be submitted to the contact person
at the address listed under the Submittal of Comments section
of this preamble.

Announcement of Hearing
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The commission will hold a hybrid in-person and virtual public
hearing on this proposal in Austin on March 23, 2023, at 10:00
a.m. in Building E, Room 201S, at the commission's central of-
fice located at 12100 Park 35 Circle. The hearing is structured
for the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in or-
der of registration. Open discussion will not be permitted during
the hearing; however, commission staff members will be avail-
able to discuss the proposal 30 minutes prior to the hearing.

Registration

Individuals who plan to attend the hearing virtually and want to
provide oral comments and/or want their attendance on record
must register by Tuesday, March 21, 2023. To register for the
hearing, please email Rules@tceq.texas.gov and provide the
following information: your name, your affiliation, your email ad-
dress, your phone number, and whether or not you plan to pro-
vide oral comments during the hearing. Instructions for partici-
pating in the hearing will be sent on Wednesday, March 22, 2023,
to those who register for the hearing.

Members of the public who do not wish to provide oral
comments but would like to view the hearing virtually may
do so at no cost at: https://teams.microsoft.com/I/meetup-
join/19%3ameeting_MmVIZTk4YTMtNDhjNCOOQYjhkL-
WJhYTktMWMYyY]jE3MjA3NmMZk%40thread.v2/0?con-
text=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-8156-
3bcd93a08fba%22%2¢%220id%22%3a%22e74a40ea-69d4-
469d-a8ef-06f2c9ac2a80%22%2c%22IsBroadcastMeet-
ing%22%3atrue%7d

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to fax4808@tceq.texas.gov. Electronic comments may be sub-
mitted at: https://tceq.commentinput.com/. File size restrictions
may apply to comments being submitted via the TCEQ Public
Comment system. All comments should reference Rule Project
Number 2022-035-330-WS. The comment period closes on
March 27, 2023. Please choose one of the methods provided to
submit your written comments.

Copies of the proposed rulemaking can be obtained from the
commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. Copies of the proposed regional solid
waste management plans are available for public review on
the commission's website at www.tceq.texas.gov/goto/waste-
grant. For further information, please contact Jessica Uramkin,
Business and Program Services, (512) 239-6685, jes-
sica.uramkin@tceq.texas.gov (include "RSWMP Comment" in
the email subject line).

Statutory Authority

The rulemaking is proposed under Texas Water Code (TWC),
§5.102 (relating to General Powers), which provides the com-
mission the power to perform any acts necessary and conve-
nient to the commission's exercise of its jurisdiction and powers
as provided in this code and other laws; TWC, §5.103 (relat-
ing to Rules), which authorizes the commission to adopt any

rules necessary to carry out its powers and duties under this
code and other laws of this state; TWC, §5.105 (relating to Gen-
eral Policy), which provides the commission with the authority
to establish and approve by rule all general policy of the com-
mission; the Administrative Procedures Act under Texas Gov-
ernment Code, Chapter 2001, which authorizes the commission
as a state agency to adopt rules pursuant to the rulemaking
process; and Texas Health and Safety Code (THSC), §363.062
(relating to Regional Solid Waste Management Plan), which au-
thorizes the commission to consider for approval and to adopt
by rule an approved regional solid waste management plan that
is developed and submitted to the commission for review in ac-
cordance with THSC, §363.0615 (relating to Responsibility for
Regional Planning).

The proposed rulemaking implements THSC, Chapter 363, Sub-
chapter D (relating to Regional and Local Solid Waste Manage-
ment Plans).

$330.647.  Approved Regional and Local Solid Waste Management
Plans.

(a) Plans approved. The current effective regional solid waste
management plan for each region or local solid waste management plan
for a local government is the latest plan, including plan amendments,
that has been adopted by the commission or approved by the executive
director. Copies of approved plans shall be kept on file and available
for public review at the Texas Commission on Environmental Quality
library. Those plans, including the regional solid waste management
plans adopted in subsection (d) of this section, and any adopted amend-
ments to the plans, are incorporated into this subchapter. Updates to an
approved regional or local plan that do not require official adoption
by the commission, as specified under §330.641(f) of this title (relat-
ing to Procedures for Regional and Local Plan Submission, Approval,
and Distribution), may be incorporated into an approved plan for in-
formational purposes, as each update is approved by the executive di-
rector. Each plan's effectiveness applies only for the geographical area
described in the plan and for the period designated in the plan.

(b) Conflicting provisions. By adopting a regional or local
plan, the commission determined that the plan has been developed ac-
cording to commission rules and does not conflict with the state plan.
If it should later be determined that provisions of an adopted plan do
conflict with provisions of the state plan, then provisions of the state
plan shall prevail.

(c) Agency responsibilities. It shall be the responsibility of the
council of governments to coordinate the implementation of regional
policies and recommended actions in an approved regional plan and
coordinate local planning efforts. It shall be the responsibility of af-
fected local governments to implement the policies and recommended
actions of adopted regional and local plans and to maintain policies and
activities that do not conflict with provisions in current state, regional,
and local solid waste management plans.

(d) Approved plans. The following plans, and their effective
dates are adopted by reference.

(1) Alamo Area Council of Governments (2022-2042)
(2) Ark-Tex Council of Governments (2022-2042)

(3) Brazos Valley Council of Governments (2022-2042)
(4) Capital Area Council of Governments (2022-2042)
(5) Central Texas Council of Governments (2022-2042)
(6) Coastal Bend Council of Governments (2022-2042)
(7) Concho Valley Council of Governments (2022-2042)

48 TexReg 1022 February 24, 2023 Texas Register



(8) Deep East Texas Council of Governments (2022-2042)

(9) East Texas Council of Governments (2022-2042)

(10) Golden Crescent

Regional Planning Commission

(2022-2042)

(11) Heart of Texas Council of Governments (2022-2042)

(12) Houston-Galveston Area Council (2022-2042)

(13) Lower Rio Grande Valley Development Council
(2022-2042)

(14) Middle Rio Grande Development Council (2022-
2042)

(15) Nortex Regional Planning Commission (2022-2042)

(16) North Central Texas Council of Governments (2022-
2042)

(17) Panhandle = Regional  Planning  Commission
(2022-2042)

(18) Permian Basin Regional Planning Commission (2022-
2042)

(19) Rio Grande Council of Governments (2022-2042)

(20) South East Texas Regional Planning Commission
(2022-2042)

(21) South Plains Association of Governments (2022-
2042)

(22) South Texas Development Council (2022-2042)

(23) Texoma Council of Governments (2022-2042)

(24) West Central Texas Council of Governments (2022-
2042)

The agency certifies that legal
posal and found it to be within t
to adopt.

counsel has reviewed the pro-
he state agency's legal authority

Filed with the Office of the Secretary of State on February 10,

2023.

TRD-202300653
Guy Henry

Acting Deputy Director, Environmental Law Division
Texas Commission on Environmental Quality

Earliest possible date of adoption:
For further information, please call:
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Texas Commission on Environmental Quality

ORDER ADOPTING AMENDED RULES

Docket No. 2022-1526-RUL

Rule Project No. 2022-035-330-WS

On July 19, 2023, the Texas Commission on Environmental Quality (Commission)
adopted amended rules in 30 Texas Administrative Code Chapter 330, concerning Municipal
Solid Waste. The proposed rules were published for comment in the February 24, 2023, issue of
the Texas Register (48 TexReg 1020).

IT IS THEREFORE ORDERED BY THE COMMISSION that the amended rules are hereby
adopted. The Commission further authorizes staff to make any non-substantive revisions to the
rules necessary to comply with Texas Register requirements. The adopted rules and the
preamble to the adopted rules are incorporated by reference in this Order as if set forth at
length verbatim in this Order.

This Order constitutes the Order of the Commission required by the Administrative
Procedure Act, Tex. Gov't Code Ann., Chapter 2001.

If any portion of this Order is for any reason held to be invalid by a court of competent
jurisdiction, the invalidity of any portion shall not affect the validity of the remaining portions.

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Jon Niermann, Chairman

Date Signed
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