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TCEQ DOCKET NO. 2022-1552-AIR 

APPLICATION BY EXFLUOR 
RESEARCH CORPORATION  
FOR AIR QUALITY PERMIT  
NO. 165848 IN WILLIAMSON 
COUNTY, TEXAS 

§ 
§ 
§ 
§ 
§ 
 

BEFORE THE 
 

TEXAS COMMISSION ON 
 

ENVIRONMENTAL QUALITY 

NORTH SAN GABRIEL ALLIANCE’S REPLY TO RESPONSES TO HEARING 
REQUESTS AND REQUESTS FOR RECONSIDERATION 

 
TO THE HONORABLE COMMISSIONERS: 
 

North San Gabriel Alliance (“NSGA”) hereby submits this Reply to the Responses 

to Hearing Requests and Requests for Reconsideration by Exfluor Research Corporation 

(“Exfluor” or “Applicant”), the Executive Director (“ED”), and the Office of Public 

Interest Counsel (“OPIC”) regarding the Application by the Exfluor Research Corporation 

for Proposed Air Quality Permit No. 165848. The Commission should find that the 

organization NSGA, as well as several individual requestors, including but not limited to, 

Ann Friou, Charles O. McCormick, Patricia McCormick Mulvihill & Hank Mulvihill, and 

Margaret “Peggy” Anne McCormick Wardlaw are “affected persons” and should grant 

their hearing requests. The Commission should refer no less than 16 issues, described fully 

below, to the State Office of Administrative Hearings (“SOAH”) for a hearing.   

I. Applicant Exfluor Misconstrues the Standing Test but Acknowledges 
the Commission’s Precedent.  

 
In its response, Applicant misconstrues the test for standing, by suggesting that its 

emissions of air pollutants from its proposed facility does not constitute a concrete, 
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particularized, actual or imminent injury.1 In making this suggestion, Applicant cites to 

Texas Disposal Systems Landfill, Inc. v. Tex. Commission on Environmental Quality, 259 

S.W.3d 361, 363-64 (Tex. App.—Amarillo 2008, no pet.). But in the TDSL, Inc. case, the 

requestor was a competitor to the landfill company seeking a permit modification from 

TCEQ, and the requestor’s alleged injury was that the permit modification sought, if also 

granted to other landfill companies, was one that would may mean the requestor was no 

longer able to financially compete with the other landfill companies.2 The Court found that, 

because of the number of events that would need to occur before the purported injury may 

befall the requestor, the injury amounted to mere speculation.3 This is wholly 

distinguishable from the case at hand. 

Here, it is Exfluor’s emissions, which all parties acknowledge will be authorized 

under the proposed permit, that would constitute a concrete, particularized, actual or 

imminent injury to requestors, who own and use property in near vicinity. The standing 

test is not whether the Requestors will, in fact, be harmed by the Exfluor facility, 

particularly its air emissions, but, rather, whether Requestors are at elevated risk, compared 

to members of the general public, of such harms. The “likely impact” is just that—the likely 

impact, not the certain impact—and it is but one factor the Commission must consider. 

The Applicant’s argument against granting some hearing requests really pertains to 

distance from the proposed facilities. The Applicant acknowledges that Commission 

 
1 Applicant Exfluor Research Corporation’s Response to Hearing Requests and Requests for Reconsideration 
(hereinafter, “Applicant’s Response”) at 8. 
2 Texas Disposal Systems Landfill, Inc. v. Tex. Commission on Environmental Quality, 259 S.W.3d 361, 363-64 (Tex. 
App.—Amarillo 2008, no pet.). 
3 Id. at 364. 
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precedent has been to grant all hearing requests for requesters who own property within 

one mile from the proposed facilities, and then to look beyond one mile to determine 

whether the likely impacts could extend further.4 The Applicant does not argue that any of 

those requests from requesters with a property interest within one mile should be denied, 

only that those from requesters beyond one mile should be denied.5 The Applicant’s own 

map, taken from Williamson County Appraisal District (“WCAD”), depict properties 

owned by the following requesters as being within one mile from the proposed Exfluor 

facilities: Ms. Friou (Map Parcel ID No. 5); Mr. Charles O. McCormick (Map Parcel ID 

No. 13); Mr. and Ms. Mulvihill (Map Parcel ID Nos. 20 and 21), and Ms. Wardlaw (Map 

Parcel ID No. 28-29). Thus, these requestors are at elevated risk, compared to members of 

the general public, of harm from the proposed Exfluor emissions.   

II. Requestors are “Affected Persons.” 
 

a. Requestors have demonstrated a personal justiciable interest.  
 

North San Gabriel Alliance. As each of the responses acknowledge, NSGA 

submitted several timely hearing requests, based on timely comments that were not 

withdrawn.6 Only the Applicant argues against NSGA’s hearing request being granted, and 

only if NSGA cannot provide documentation of the organization’s purpose and 

documentation that at least one of its members identified in its hearing request is the same 

 
4 Applicant’s Response at 7. 
5 Id. at 9. 
6 Executive Director’s Response to Hearing Requests and Requests for Reconsideration (hereinafter, “ED’s 
Response”) at 31; The Office of Public Interest Counsel’s Response to Hearing Requests and Requests for 
Reconsideration (hereinafter, “OPIC’s Response”) at 6-7; Applicant’s Response at 11-12 (objecting to NSGA being 
named an affected person only based on whether the organization has demonstrated its purpose is germane to the 
Application and that one ore more members has a legal property interest). 
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person identified in the WCAD records. NSGA does not agree that these valid objections 

to NSGA’s hearing request, but nevertheless, provides the following support documents. 

Included with this Reply as Attachment A is the Declaration of Patricia 

McCormick Mulvihill. Ms. Mulvihill’s declaration provides documentation of NSGA’s 

purpose, as on file with the Texas Secretary of State. Applicant has attempted to 

characterize NSGA’s purpose as “generalized” but fails to explain why a generalized 

purpose means the interest it seeks to protect by contesting the Application is not germane 

to its purpose. In fact, its purpose is not generalized—NSGA is a non-profit membership 

organization representing its members to protect natural environment, homes, crops, 

animals, and property in the area of the North Fork of the San Gabriel River in Williamson 

and Burnet Counties. Its interests clearly include protecting the geographic area where the 

Exfluor facility is proposed from air emissions that could harm the natural environment, 

people’s homes, their crops and animals. Contesting the Exfluor Application is most 

definitely germane to this interest.  

Ms. Mulvihill’s declaration also provides her verification that she is a member of 

the NSGA and the same person identified with the same name in the WCAD property 

records as being one of the trustees of the Mulvihill Children’s Trust in proximity of the 

proposed Exfluor facility. She even verifies that the property the Applicant identified in 

the WCAD property as this property is correct.7   

 
7 The ED’s assigned her property interest to another tract he called the “McCormick Ranch.” Though the Mulvihill’s 
do have an interest in this property, the property owned by the Mulvihill Children’s Trust is just south of the 
McCormick Ranch, and closer to the Exfluor property.   
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Included as Attachment B is the Declaration of Margaret Peggy Anne McCormick 

Wardlaw providing verification that she is a member of the NSGA and the same person 

identified with the same name in the WCAD property records as having a property in the 

proximity of the proposed Exfluor facility.  

Having provided evidence that at least one member would have standing on their 

own, NSGA need not provide evidence that other members would also have standing.8    

Patricia McCormick Mulvihill & Henry N. Mulvihill. Each of the responses to 

hearing requests also acknowledge that Patricia McCormick Mulvihill submitted 

comments and a timely hearing request.9 Again, only the Applicant argues against Ms. 

Mulvihill’s hearing request being granted.10 The Applicant’s opposition, it argues, is 

because Ms. Mulvihill did not provide documentation verifying she is the same Patricia 

McCormick Mulvihill named as a Trustee on the Mulvihill Children’s Trust property. 

Though NSGA maintains this “verification” is not necessary for the Commission to refer 

her request to SOAH, Ms. Mulvihill has provided it through her declaration, included with 

this Reply as Attachment A.  

The other basis for Applicant’s opposition to Ms. Mulvihill’s hearing request is, it 

argues, because Ms. Mulvihill’s comments do not support her hearing request.11 This is 

both not true, and an attempt to enlarge what the TCEQ rules actually require. Under 

TCEQ’s rules, the hearing request must simply be based on the requestor’s timely 

 
8 In the unlikely event that the Commission determines that more evidence is necessary, NSGA’s affected person 
determination should be referred to SOAH to allow the NSGA to offer evidence during the evidentiary hearing.   
9 ED’s Response at 17-18; OPIC’s Response at 2; Applicant’s Response at 20-21. 
10 Applicant’s Response at 20-21. 
11 Applicant’s Response at 21.  
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comments by raising the issues that were raised during the comment period by the affected 

person in the hearing request. 12 In her timely comments submitted on April 1, 2022, Ms. 

Mulvihill raised the issues of air and water pollution from the chemical processing, and her 

concern that the pollution would affect family residences, including historical farms, 

ranches, and homes, water recreation areas, agricultural lands, and wildlife conservation 

areas. She also commented that “[t]oxic chemical pollution from such a facility could 

permanently affect people, homes, land, and agriculture nearby.” Then, in her timely 

hearing request submitted on October 13, 2022, she elaborated on how she still believed 

the pollution would impact her health, particularly because she is in treatment for breast 

cancer, having undergone a double mastectomy in June, and having early onset 

osteoarthritis. Her comments spoke directly to her concern that the facility could 

“permanently affect people” and her hearing request raised the issue of her own health and 

the health of her family and guests. Thus, her hearing request was timely and should be 

granted. 

Finally, the Declaration of Patricia McCormick Mulvihill also clarifies that she and 

Henry N. Mulvihill are married and thus, her comments, hearing request, and justiciable 

interest (property interest) are one in the same. Therefore, the Commission should grant 

the hearing requests of Patricia McCormick Mulvihill and Henry N. Mulvihill. 

Margaret “Peggy” Anne McCormick Wardlaw. Peggy Wardlaw’s request should be 

granted. Included with her declaration in Attachment B is the necessary documentation 

 
12 30 Tex. Admin. Code § 55.201(c); 55.211(c).  
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verifying that she has an interest in the McCormick Ranch property, as well as a gift deed 

indicating that Margaret “Peggy” Ann McCormick Wardlaw owns a separate 30.227 acre 

tract of land. According to WCAD records referenced by the Applicant and used in the 

Applicant’s map (Map Parcel ID Nos. 28 and 29), the property owned by Margaret 

Wardlaw is one in the same—and Ms. Wardlaw verifies these are the same properties. The 

ED acknowledges Ms. Wardlaw’s interest in the McCormick Ranch property, and that Ms. 

Wardlaw indicated she owned “a 30 acre parcel just across CR 306.” But the ED was 

simply unable to locate the second property.13  

The Applicant’s map, together with this supporting documentation, is sufficient to 

demonstrate ownership for purposes of determining that Ms. Wardlaw has a property 

interest within one mile of the proposed facility. Furthermore, Ms. Wardlaw’s hearing 

request explains in detail, the extend to which she and her family, including her 

grandchildren, use the property. Therefore, it is sufficient to determine that Ms. Wardlaw 

is an affected person and her hearing request should be granted.  

Charles O. McCormick. The same gift deed conveying property to Peggy Wardlaw 

also conveyed property to Charles O. McCormick. The Applicant was able to identify on 

the WCAD the tract owned by Mr. Charles O. McCormick (Map Parcel ID No. 13), 

separate from the McCormick Ranch tract, and the Williamson County property records 

indicate this is the same tract. Therefore, Mr. Charles O. McCormick’s hearing request 

should be granted.  

 
13 ED’s Response at 21. 
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Ann Friou. As has already been provided in NSGA’s request and Ms. Friou’s 

individual request, Ann Friou is a member of the North San Gabriel Alliance. Ms. Friou 

has separate counsel who filed a separate hearing request on her behalf, but consistent with 

the position of NSGA, no further documentation is required at this time.   

NSGA maintains that no property interest is required in order to demonstrate a 

personal justiciable interest. And even if a property interest is asserted in a hearing request, 

the only information that must be produced at this time, is that which is necessary for the 

Commission to determine the requester’s proximity to the proposed facility. Nevertheless, 

should the Commission determine that additional documentation is required, rather than 

reject the hearing request, the appropriate action would be to refer standing to SOAH for 

affected person determination at the preliminary hearing, which is an evidentiary hearing.    

III. The Commission Should Refer Sixteen Issues to SOAH.  
 

NSGA agrees with the list of fourteen (14) issues the ED recommends be referred 

to SOAH for a hearing, and would add two more, which were identified by the Applicant, 

and are supported, since the Commission should grant the hearing requests of Ms. Wardlaw 

and Mr. Charles O. McCormick.14  

1. Whether an exhaust monitoring system that measures and records emissions 
in real time with alarms to alert emergency services be installed. (Charles O. 
McCormick) 
 

2. Whether the state and federal health effects evaluations were properly 
conducted. (Margaret “Peggy” Ann Wardlaw) 
 

 
 

 
14 Applicant’s Response at 28. 
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IV. Conclusion  

 
For the reasons stated above, NSGA respectfully requests that the Commission grant 

these hearing requests and refer these sixteen issues to the State Office of Administrative 

Hearings. 

 

 Respectfully submitted,  

 /s/ Lauren Ice 
 Lauren Ice 
 State Bar No. 24092560 
 Lauren@txenvirolaw.com  
  
 PERALES, ALLMON & ICE, P.C. 
 1206 San Antonio Street 
 Austin, Texas 78701 
 Tel. (512) 469-6000 
 Fax (512) 482-9346 
  

COUNSEL FOR  
NORTH SAN GABRIEL ALLIANCE 

 
 

CERTIFICATE OF SERVICE 

I hereby certify that, on December 5, 2022, a true and correct copy of the foregoing 

document was electronically filed with the Chief Clerk of TCEQ, and that copies were 

served upon the following parties via deposit in the U.S. mail or e-mail. 

       
      /s/ Lauren Ice 
      Lauren Ice 
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Certificate of Formation for 

NSGA 
  



Corporations Section 
P.O.Box 13697 
Austin, Texas 78711-3697 

Office of the Secretary of State 

CERTIFICATE OF FILING 
OF 

North San Gabriel Alliance 
File Number: 804458275 

John B. Scott 
Secretary of State 

The undersigned, as Secretary of State of Texas, hereby certifies that a Certificate of Formation for the 
above named Domestic Nonprofit Corporation has been received in this office and has been found to 
conform to the applicable provisions of law. 

ACCORDINGLY, the undersigned, as Secretary of State, and by virtue of the authority vested in the 
secretary by law, hereby issues this certificate evidencing filing effective on the date shown below. 

The issuance of this certificate does not authorize the use of a name in this state in violation of the rights 
of another under the federal Trademark Act of 1946, the Texas trademark law, the Assumed Business or 
Professional Name Act, or the common law. 

Dated: 02/28/2022 

Effective: 02/28/2022 

John B. Scott 
Secretary of State 

Come visit us on the internet at https://www.sos.texas.gov/ 
Phone: (512) 463-5555 
Prepared by: Elizabeth "Annie" Denton 

Fax: (512) 463-5709 
TID: 10306 

Dial: 7-1-1 for Relay Services 
Document: 1124455340002 



Filing# :804458275 Document#: 1124455340002 Filed On 2/28/2022 received by Upload 

Form 202 
(Revised 12/21) 

Submit in duplicate to: 
Secretary of State 
P.O. Box 13697 
Austin, TX 78711-3697 
512463-5555 

Filina Fee: $25 

Certificate of Formation 
Nonprofit Corporation 

This space reserved for office use. 

Article I - Entity Name and Type 

The filing entity being formed is a nonprofit corporation. The name of the entity is: 

North San Gahrid Alliance 

Article 2 - Registered Agent and Registered Office 
(See instructions. Select and complete either A or Band complete C.) 

D A. The initial registered agent is an organization (cannot be entity named above) by the name of: 

The initial registered agent is an individual resident of the state whose name is set forth below: 

Bryce p McCormick 
Firs! Name Mi. Last Nam<' 

C. The business address of the registered agent and the registered office address is: 

1250 County Road 208 Florence TX 76527 
Street Address City i:ipCod<' 

Article 3 - Management 

The management of the affairs of the corporation is vested in the board of directors. The number of 
directors constituting the initial board of directors and the names and addresses of the persons ,vho are 
to serve as directors until the first annual meeting of members or until their successors are elected and 
qualified are as follows: 

A minimum of'rhree directors is 1w1uired. 

Director I 

Bryce p McCormick 
First Same ;\1./. Last Name S1(1Tix 

1250 County Road 208 Florence TX 76527 USA 
Street or Mailing Address City Srate Lip Code Counrry 

Form202 



Director 2 

Patricia McCormick Mulvihill 
Firs/ Name JfJ. Last Nanw Suffix 

8 I .undy's I ,am: Richardson TX 75080 USA 
Street or Mailing Address Citi· Srare Zip Code Cmmtn· 

Director 3 

~faude Allen 
Firs/ ,Vame M.I. /,asf Name Su.(/ix 

1251 CR 208 Florence TX 765'27 USA 
Srrcef or Mai/inc: Address Citr Slate Zip Code Cuun/11' 

OR 

D The management of the affairs of the corporation is to be vested in the nonprofit corporation's 
members. 

Article 4 - Membership 
(Sec instructions. Do not select statement B if the corporatilm is to be managed by its members.) 

0 A. The nonprofit corporation shall have members. 

D B. The nonprofit corporation will have no members. 

Article 5 - Purpose 
(See instmctions. ·n1is fonn does not i:nmain language needed to obtain a tax-exempt status on the state or federal level.) 

The nonprofit corporation is organized for the following purpose or purposes: 

The puq,osc of North San Gabriel Alliance is to protect the natural environment, homes. crops, animals, and 

property of people who live. work, fann, ranch. and recn:atc in tht: area of the North Fork of the San Gabrid 

River. in Williamson and Burnet Counties. Texas. With this purpose as its focus, North San Gabrid Alliance will 

Iht' foffowing text area mar b<' ust'd to i11c/11ck wn· additional language or provisions rhat may he needt!d to obtain tax-exempt status. 

n.:pn.:srnt its members by participating in th1.: decision~making processes oflocal. state, and federal officials on 
issues related to pnllution and protection of natural resources and the local environment. North San Gabriel 
Alliance will represent its mc:mbers in gowrnmcnt proceedings and in comt. if necessary, in pursuit of its 
purpusc. 

Form 202 2 



Initial Mailing Address 
(ProviJe the mailing address to which state franchise tax correspondence should be sent.) 

1250 County Road 208 

Mailing Address 

Florence 

Ciry 

Supplemental ProYisions/Information 
(Sec instructions.) 

TX 76527 USA 

S'fale Zip Code CoumlT 

Text Arca: The attached addendum. if anv. is incor .orated hen:in bv rekrem;e. 

Organizer 

The name and address of the organizer: 

Brycc Philip McCormick 
,Vame 

1250 County Road 208 .Florence TX 76527 
Slret'/ or Mailing Address Ci!y State lip Code 

Effecth·eness of Filing (Select either A. R. or C.) 

A. 0 This document becomes effective when the document is filed by the secretary of state. 

B. D This document becomes effective at a later date, which is not more than ninety (90) days from 

the date of signing. The delayed effective date is: 

C. D This document takes effect upon the occurrence of a future event or fact, other than the 

passage oftime. The 90th day after the date of signing is: 

The following event or fact \Vill cause the document to take effect in the manner described belmv: 

Execution 

The undersigned affirms that the person designated as registered agent has consented to the 
appointment. The undersigned also atTtrms that, to the best knO\\>'ledge of the undersigned, the name 
provided as the name of the filing entity does not falsely imply an affiliation with a governmental 
entity. The undersigned signs this document subject to the penalties imposed by law for the submission 
of a materially false or fraudulent instrument and cettifies under penalty of perjury that the undersigned 
is authorized to execute the filing instrument. ---, 

Date: 2125/202:2 j ') 

~~~n -++l;_:__( ~ 
Bryce Philip McCorn ick 
Prinkd or typed name of organizer • I 

I Reset ____ __, Print 

l·orm 202 3 



 
 
 
 
 

Exhibit 2 
Deed for Property Owned by 
the Mulvihill Children’s Trust 

  









































 
 
 
 
 

Exhibit 3 
Exflour Map 
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Exhibit 4 
ED’s Map 

  



 
 

 

EXFLUOR RESEARCH CORPORATION Air Quality Permit No. 165848 

Map Requested by TCEQ Office of Legal Services 
for Commissioners' Agenda 

Williamson 

.. 

Williamson County 

The plant is proposed to be located in Williamson County. 
The green square on the inset map on the right represents 
the location in Williamson County and the red shape 
where the county is in the state of Texas. 

Protecting Texas by 

Reducing and 

Preventing Pollution 

Texas Commission on Environmental Quality 

GIS Team (Mail Code 197) 

P.O. Box 13087 

CRF 0079610 

' 

N

1Cartographer: ABanda 

Plant 

Requestors (residences) 

Requestors (property) 

Property Line 

0.5 Mile Radius 

1.0 Mile Radius 

1.5 Mile Radius 

Please see Appendix A for a 
list of requestors and 
distances from the plant. 

Source: The location of the facility was provided 
by the TCEQ Office of Legal Services (OLS). 
OLS obtained the site location infonnation from the 
applicant and the requester information from the 
request or. 

This map was generated by the Information Resources 
Division of the Texas Commission on Environmental 
Quality. This product is for informational purposes and 
may not have been prepared for or be suitable for legal, 
engineering, or surveying purposes. It does not repre­
sent an on-1he-ground survey and represents only the 
approximate relative location of property boundaries. 
For more information concerning this map, contact the 
Information Resource Division at (512) 239-0800. 
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Exhibit 1 
Wardlaw Deed  





































 
 
 
 
 

Exhibit 2 
Deed for the Property 

  















 
 
 
 
 

Exhibit 3 
Secretary of State Document  
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	Lauren Ice



