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SOAH DOCKET NO. 582-23-11653
TCEQ DOCKET NO. 2022-1732-MWD

BEFORE THE STATE OFFICE
OF
ADMINISTRATIVE HEARING

APPLICATION BY §
CIVITAS AT BUDA, LLC FOR §
TPDES PERMIT NO. WQ0016154001 g

STANLEY AND KELLY KOLODZEY

EXCEPTIONS TO THE PROPOSAL FOR DECISION

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

Protestant Stanley and Kelly Kolodzey (“Kolodzeys” or “Protestants Kolodzeys”) submit
these Exceptions to the Administrative Law Judge’s (“ALJ”) Proposal for Decision (“PFD”)
relating to the application by Civitas at Buda, LLC (“Civitas” or “Applicant”) for Texas Pollutant
Discharge Elimination System (TPDES) Permit No. WQ0016154001. For the reasons presented
below, Protestants Kolodzeys request denial of Civitas’ application and requested permit.

I. BACKGROUND

Protestants Stanley (“JB”’) and Kelly Kolodzey own and reside on 216.94 acres of property
located at 901 Williamson Road, Kyle, Texas, 78640. The Kolodzeys’ property is adjacent to the
site of the wastewater treatment plant proposed by Civitas, and the discharge will flow over a
corner of the Kolodzeys’ property. The Kolodzeys run cattle on their property, which they raise
and sell for meat, and the property contains seven ponds that are regularly used by the community
for fishing.! The Kolodzeys also generously offer their property—and the events center located on

their property—as a free gathering and fundraising space for several groups in the community,

! Exhibit Kolodzey-100 (Prefiled Direct Testimony of Stanley Kolodzey) at 3:20-4:2.
3



including local students in 4-H and Future Farmers of America or “FFA” and local veterans
groups.?

Civitas submitted an application for a TPDES permit to the TCEQ on April 22, 2022 to
discharge a daily average flow of 500,000 gallons per day of treated wastewater. The receiving
waters of the proposed discharge are EIm Creek, which discharges into Soil Conservation Service
Reservoir No. 16 (“SCS Reservoir 16”), and then into Plum Creek within the Plum Creek
watershed. Plum Creek and its tributaries, including Elm Creek, are located in Segment 1810,
which is a segment currently in violation of the Texas water quality standards for bacteria and of
concern for nutrient levels. In July 2022, the Executive Director issued public notice of the
application and sought public comment. In September 2022, the Executive Director issued his
preliminary decision to grant the permit. On February 7, 2023, this matter was referred to SOAH,
and a hearing on the merits was held on August 23, 2023, with SOAH ALJ Megan Johnson
presiding. On November 21, 2023, ALJ Johnson issued a Proposal for Decision recommending
the issuance of the Draft Permit without changes.

II. EXCEPTIONS TO THE PROPOSAL FOR DECISION

A. Whether the Draft Permit is protective of water quality.

Issuance of a TCEQ TPDES permit must be consistent with the TCEQ’s antidegradation
requirements set forth in 30 TAC § 307.5. “Tier 1” anti-degradation review under § 307.5(b)(1)
examines whether the discharge will be protective of existing and attainable uses, including water
quality standards intended to preserve those uses. The “Tier 2” review of § 307.5(b)(2) then
examines whether water quality after issuance of the permit, independent of the discharge’s

impacts on existing and attainable uses, will be lowered by a more than “de minimis” amount in

2 Ex. Kolodzey-100 at 4:3-20.



comparison to the highest water quality achieved since November 28, 1975. Were such a lowering
to be expected, the Applicant can be allowed only such discharge as is necessary for important
economic or social development. In this case, the discharge will flow initially into an unclassified
water, then to ElIm Creek—a portion of which is impounded to form a Soil and Conservation
Service reservoir—and subsequently to Plum Creek (Water Quality Segment 1810). The
designated uses for Segment No. 1810 are primary contact recreation, aquifer protection, and high
aquatic life use.® In 2004, Plum Creek became impaired due to elevated bacterial concentrations
that prevent attainment of primary contact recreation uses of the stream.

For the reasons below, the ALJ improperly concludes that “the preponderance of the
credible evidence proves that the Draft Permit’s proposed limits are in accordance with TCEQ
standard operating procedures and are sufficiently protective of water quality in accordance with
applicable TSWQS.”*

1. Protection of Existing Uses (Tier 1 Anti-degradation Review)

The Tier 1 anti-degradation review requires the protection of existing uses.> Those existing
uses are, in turn, protected by the criteria contained in the State Water Quality Standards. Under
State and Federal law, TCEQ may not issue a permit for a new discharge unless TCEQ ensures
that the permit will not cause or contribute to a violation of the water quality standards.® Where
impacted waters are already in violation of water quality standards, such as Plum Creek’s existing

violation of the water quality criteria for bacteria, ” TCEQ must ensure that measures are in place

330 Tex. Admin. Code §307.10(1), Appendix A.

4PFD at 23.

330 Tex. Admin. Code § 307.5(b)(1).

40 C.F.R. 122.4(i), incorporated into TCEQ Rules at 30 Tex. Admin. Code § 305.538.

72022 Texas Integrated Report - Index of Water Quality Impairments, at 30. www.tceq.texas.gov/downloads/water-
quality/assessment/integrated-report-2022/2022-imp-index.pdf.
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to ensure that the waters will be brought into compliance despite the issuance of the permit. The
regulations anticipate that such measures would consist of a total maximum daily load.®

Since Plum Creek is shortly downstream of the discharge and already in violation of the
state water quality standard for bacteria (meaning that it is “impaired”), the discharge of bacteria
as authorized by the draft permit will, necessarily, contribute to a violation of the state water quality
standards. This can only be permitted where measures are in place to ensure that Plum Creek will,
ultimately, achieve compliance with the water quality standard for bacteria despite this additional
bacterial load.

Although TCEQ has not developed a Total Maximum Daily Load for Segment 1810,
TCEQ has represented to the EPA that, “[o]ther required control measures are expected to result
in the attainment of an applicable water quality standard in a reasonable period of time.”® The
referenced “other required control methods,” in this instance, refers to the Watershed Protection
Plan for the Plum Creek Watershed. The Plan is the only set of measures identified in the record
that will ensure that Plum Creek will be brought into compliance with the water quality standard
for bacteria despite its current impaired status.

Accordingly, issuance of a permit with terms consistent with the watershed protection plan
would be consistent with a plan for bringing Plum Creek ultimately into compliance with the
applicable water quality standard for bacteria. If the Plan is voluntary, as Applicant claims, then
Applicant still must demonstrate that issuance of the permit is consistent with some sort of

measures that will ensure that Plum Creek achieves compliance with all applicable water quality

8 2022 Texas Integrated Report - Index of Water Quality Impairments at 30. www.tceq.texas.gov/downloads/water-
quality/assessment/integrated-report-2022/2022-imp-index.pdf.

9 2022 Texas Integrated Report - Index of Water Quality Impairments at 1, 30.
www.tceq.texas.gov/downloads/water-quality/assessment/integrated-report-2022/2022-imp-index.pdf (emphasis
added).
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standards, including the water quality standard for bacteria. No such showing has been made.
Neither the Applicant nor the Executive Director has presented any information demonstrating
how the addition of bacteria to the Plum Creek Watershed by the proposed discharge will result in
lower bacteria levels within Plum Creek.

Despite the fact that the Watershed Protection Plan is the sole set of measures found to
ensure Plum Creek’s ultimate compliance with the water quality standard for bacteria, the
Executive Director failed to even consider the Watershed Protection Plan as a component of its
water quality analysis. Such a disregard for the Watershed Protection Plan violates 30 Tex. Admin.
Code § 305.538.

Furthermore, the ALJ’s proposal for decision erroneously states that “the Application and
related analysis documents were submitted to the EPA for approval here, and the EPA approved
the Draft Permit’s effluent limits.”!® EPA has not approved the permit here, at all. EPA decided
to not object to the permit. Federal courts have been clear that an EPA decision to not object to a
state-issued permit does not constitute EPA’s approval of that permit. Rather, EPA has full
authority to decide not to object to a permit that violates federal law in consideration of EPA’s
limited resources.!! In other words, EPA has full discretion to “pick its fights.” The fact that EPA
chose not to pick a fight over the deficiencies of the permit at issue in this case does not constitute
any endorsement or approval by EPA that the permit meets all federal requirements.

EPA has approved Texas’ CWA § 303(d) list as a part of the triennial review process for
Texas’ Water Quality Standards, with the representation that required control measures are in
place to ensure that Plum Creek will achieve compliance with the water quality standard for

bacteria. EPA has relied on that representation. What cannot be disputed is that the ALJ’s

10 PED at 24.
1 See, e.g., Menominee Indian Tribe of Wisconsin v. Envtl. Prot. Agency, 947 F.3d 1065, 1073 (7 Cir. 2020).
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recommendation here that those control measures are voluntary defies that representation to the
EPA.

2. Degradation of Fishable/Swimmable Waters (Tier 2 Antidegradation Review)

Tier 2 review under § 307.5(b)(2) requires a determination of whether the proposed
discharge will result in a more than de minimis lowering of water quality. The review then
examines whether the discharge is necessary for important economic or social development:

No activities subject to regulatory action that would cause degradation of waters

that exceed fishable/swimmable quality are allowed unless it can be shown to the

commission’s satisfaction that the lowering of water quality is necessary for
important economic or social development. . . .*?

The TCEQ WQS Implementation Procedures provide that information relevant to a
determination of whether a discharge is necessary for important social or economic development
includes an evaluation of alternatives, including alternatives that could eliminate or reduce the
anticipated degradation and an assessment of cost and feasibility for reasonable alternatives.'® This
analysis should include factors such as employment, increased production that improves the local
economy, improved community tax base, housing, or correction of an environmental or public
health problem. '

TCEQ failed to conduct a Tier 2 assessment, ! despite the high aquatic life designation of
SCS Reservoir 16 and that TCEQ’s QUAL-TX and CSTR modeling (i.e., “reservoir” modeling)
predicts nitrate and phosphorus concentrations in the stream and reservoir water body that exceed
the relevant Tier 2 screening levels.!® The ALJ points to a review performed by the Executive

Director to consider nutrients, but bacteria are also a concern for a Tier 2 review, and there is no

1230 Tex. Admin. Code § 307.5(b)(2) (emphasis added).

13 Ex. ED-JL-5 (IPs), at internal pp. 66.

14 Ex. ED-JL-5 (IPs), at internal pp. 67.

15 Tr. at 138:24-139:1 (testimony of ED aquatic biologist Jenna Leug); see also Ex. GBRA 1 (Testimony of Tim
Osting) at 18:7-10.

16 Ex. GBRA 1 (Testimony of Tim Osting) at 18:78-13.



evidence that the Executive Director performed any review of the impact that the discharge would
have on bacterial levels in the SCS Reservoir 16 nor Plum Creek.

3. TCEQ Modeling Geometry

The validity of the Applicant’s QUAL-TX modeling turns on a correct characterization of
the flow path modeled. Kolodzeys and GBRA demonstrated that the ED’s modeling is inaccurate
and insufficient because it:

e overstates by 20% the stream-mile distance from the outfall to the SCS reservoir;'’

e inaccurately employs the stream model rather than the lake model for the headwaters of
the reservoir;'®

e fails to include an impoundment on the channel in the stream geometry; '’
e mischaracterizes the depth of the reservoir itself;>°
e mischaracterizes the surface area of the reservoir itself:?' and

e utilizes an uncalibrated QUAL-TX model to anticipate the impact of the proposed
discharge on dissolved oxygen.?

The modeling errors by Applicant result in an under-prediction of ammonia nitrogen and an

elevated prediction level of dissolved oxygen in the reservoir downstream.?

17 Ex. GBRA 1 (Testimony of Tim Osting) at 13:11-13; see also discussion at Protestants Stanley and Kelly
Kolodzey’s Written Closing Arguments at Sec. II(A)(1), pp. 3 (“Specifically, when a longer run is used, the modeling
assumes more time for the water to move downstream, convert ammonia nitrogen, and elevate dissolved oxygen.
These changes result in a lower discharge of ammonia nitrogen and a higher level of dissolved oxygen in the reservoir
downstream. TCEQ’s choice to use the stream model rather than the lake model for the headwaters of the reservoir
may have also reduced the accuracy of TCEQ’s dissolved oxygen prediction for the segment.”) (citing Ex. GBRA 1
(Testimony of Tim Osting) at 18:5-13; 24:2-7.

18 Tr. at 24:2-7 (Cross Examination of Tim Osting).

19 Tr. at 28:1-8.

20 Tr. at 83:15-19, 108:6-20.

2 Tr. at 84:17-21; see also Tr. at 84:13-15 (Cross Examination of Tim Osting) (“the surface area at that level is
important for the reiteration of dissolved oxygen”); see also Tr. at 122:7-15 (Cross Examination of Josi Robertson).
22 Tr. at 104:20-23 (Cross Examination of Josi Robertson); see also Protestant Guadalupe-Blanco River Authority’s
Closing Arguments at n. 1 (hereinafter GBRA Closings Args.) (“Calibrated modeling relies on site-specific criteria
and more accurately predicts the impacts of the specific stream being considered. Roberton Cross, Page 105, Lines
18-22. Although TCEQ does not have this information for all streams, this is information that could be requested from
applicants, but was not. Roberton Cross, Page 106, Lines 2-4.”).

23 Tr. at 18:5-13 (Cross Examination of Tim Osting).



For a more accurate determination of water quality reflecting the characteristics of the
discharge route, expert for Protestant GBRA, Tim Osting, used experience gleaned from years of
practice in the field. He applied that experience to a combination of the NHDPlus dataset and aerial
photography and, by doing so, was able to properly interpret the probable route for the intermittent
flow of the creek.?* In contrast, Applicant’s witness Janet Sims, who is not an engineer, relied
on the input model provided by TCEQ?® and a four-year-old USGS map for her modeling.?’

In her PFD, the ALJ finds that “[sJome of the modeling inputs were based upon
professional judgment for both TCEQ and Protestants” and that “the greater weight of the credible
evidence demonstrates that the modeling was correctly performed.”?® However, Protestants have
demonstrated that the modeling relied upon lack’s adequate support to meet Applicant’s burden of
proof, given the use of inappropriately old USGS maps and given Janet Sims’ lack of engineering
qualifications to make “professional judgment calls” important to the modeling analysis in this
case.

This latter point merits emphasis. Ms. Sims’ resume relevant to this case reflects only that
she “prepares and assists” in processing permit and permit amendment applications.?® There is no
claim made, there, to any expertise with the task of evaluating discharge flow paths. Her direct
testimony likewise makes no claim of experience evaluating discharge flow paths.*® In her live
testimony, she says that she used a “polyline tool” within AutoCAD to trace the Civitas discharge

path.’! But, when asked how the polyline tool helps one define a discharge flow path, she does not

24 Tr. at 17:3-9 (Cross Examination of Tim Osting).
25 Tr. at 96:5-6 (Cross Examination of Janet Sims).

26 Tr. at 95:18-25 (Cross Examination of Janet Sims).
27 Tr. at 101:17-21.

28 PFD at 23.

2 APP-EX. D.

30 APP-EX. C.

31Tr. at 95:6-8
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explain how the polyline tool operates, beyond saying that with it, “your segment lengths can be
controlled by zooming in better [than in Google Earth] and zooming out.”? This can only fairly
be understood to acknowledge that the segments are not defined or suggested by the polyline tool;
that tool simply allows one to zoom in and out on segments the operator has defined (whether
correctly or otherwise). And, when asked if, for new discharges, “will there not also be, at least
initially, changes in the pathway of the flow and the flow route,” she responded, “I am not a
hydrologist or a hydrogeologist. I cannot answer that question.”®* While a chemist need not
understand the forces shaping discharge flow paths, someone opining that one party got the flow
path correct and the other did not needs to understand flow paths in depth.

B. Whether the Draft Permit is consistent with the State’s regionalization policy pursuant
to Texas Water Code § 26.0282.

“Regionalization” is an issue relevant to the Commission’s consideration of a wastewater
discharge permit. Tex. Water Code at § 26.003 makes clear that it is State policy to:

[E]ncourage and promote the development and use of regional and areawide waste
collection, treatment, and disposal systems to serve the waste disposal needs of the
citizens of the state; and to require the use of all reasonable methods to implement
this policy.

Furthermore, Texas Water Code § 26.0282 (Consideration of Need and Regional Treatment
Options) establishes that the need for a facility is to be considered when the Commission examines
regionalization issues:

In considering the issuance, amendment, or renewal of a permit to discharge waste,
the commission may deny or alter the terms and conditions of the proposed permit,
amendment, or renewal based on consideration of need, including the expected
volume and quality of the influent and the availability of existing or proposed
areawide or regional waste collection, treatment, and disposal systems not
designated as such by commission order pursuant to provisions of this subchapter.

32 Tr. at 100:15-16.
3 Tr. at 101:9-12/
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This section is expressly directed to the control and treatment of conventional
pollutants normally found in domestic wastewater.>*

The circumstances of this permit application make particularly clear that no need exists for
the construction of an entirely new facility. The availability of wastewater service from other
providers renders the proposed discharge wastewater treatment facility unnecessary. It is
undisputed that at least one wastewater treatment facility is located within a three-mile radius of
the applicant’s proposed facility and is willing and able to accept the proposed discharge.®
Guadalupe Blanco River Authority (“GBRA”) already has the infrastructure and capacity to take
on the Applicant’s proposed discharge and has expressed a willingness to accept the Applicant’s
proposed discharge.>®

However, the Applicant argues that it would be more costly to connect to GBRA than to
build a new facility.>” While the ED may consider cost during its regionalization analysis under
the current guidelines—as cited by Mr. Dutta during his live testimony>*— the cost analysis did
not justify a finding that Civitas demonstrated a need for the facility, since the analysis did not
include any detail or explanation of the total estimated cost for the proposed Civitas facility.>® The
TCEQ regionalization policy cited by Mr. Dutta explicitly states that ALJs and Commissioners
have considered “lack of detailed cost analysis and comparison” when evaluating the adequacy of

the ED’s regionalization analysis.*’

34 Tex. Water Code § 26.0282 (emphasis added).

35 Permit Application, Domestic Technical Report 1.1, Section 1, Question A, internal pp. 22 (hereinafter Permit
Application) (Applicant answering “yes” to the question “Does a permitted domestic wastewater treatment facility or
a collection system located within three (3) miles of the proposed facility currently have the capacity to accept or is
willing to expand to accept the volume of wastewater proposed in this application?); Tr. at 147:9-24 (Cross
Examination of ED Permit Coordinator Deba Dutta).

36 Permit Application, Attachment K at 125.

37 Permit Application, Email Attachment, at 128.

38 Tr. at 154:21-155:5 (Cross of Deba Dutta).

39 Tr. at 154:21-155:5 (Cross of Deba Dutta).

4 TCEQ Regionalization Policy for Wastewater Treatment, https://www.tceq.texas.gov/permitting/wastewater/tceq-
regionalization-for-wastewater.
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The Applicant further recognizes in the application itself that there are three additional
TPDES permits within the three-mile radius of the proposed facility—Studio Estates
(WQO0015933001), Creedmoor 216 Development (WQ0016106001), and Continental Homes of
Texas (WQ0015940001).*! While the TPDES Permits for Studio Estates and Creedmoor have not
been issued and the facility for the Continental Homes permit has not been constructed,** a
regionalization analysis under Texas Water Code § 26.0282 includes consideration of “the
availability of existing or proposed areawide or regional waste collection.” Mr. Dutta requested
that the Applicant contact all nearby facilities “to know if they have the capacity to accept or is
willing to expand to accept the volume” and “[p]rovide copies of the certified letters with copies
of the delivery receipts, and responses from the nearby WWTPs if received any.”* Yet, the
Applicant failed to provide relevant proof that it attempted to contact the remaining three
facilities.** Therefore, the Applicant’s attempt to ignore these regional facilities simply because
they have not yet been constructed was contrary to instructions from TCEQ staff and has no basis
in law.

When combined with Applicant’s failure to demonstrate compliance with the Tier 2
antidegradation policy and failure to demonstrate that the discharge will not cause or contribute to
a violation of water quality standards, the Application should be denied. Regionalization is meant,
among other things, to prevent unnecessary wastewater treatment plants from impacting

landowners like the Kolodzeys.

41 Permit Application, Attachment K at 124.

42 Permit Application, Attachment K at 125.

43 Permit Application, Email Attachment at 103.
4 Tr. at 152:3-16 (Cross of Deba Dutta).
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III. EXCEPTIONS TO THE FINDINGS OF FACT AND CONCLUSIONS OF
LAW

A. Findings of Fact

The Texas Surface Water Quality Standards

Protestants Kolodzeys except to Finding of Fact 23 and would alter it to read as follows:
“The TCEQ has adopted standard procedures to implement the TSWQS, which are
reviewed by the U.S. Environmental Protection Agency (EPA) and set forth in ‘Procedures
to Implement the Texas Surface Water Quality Standards’ (IPs).”

The Plum Creek Watershed Protection Plan

Protestants Kolodzeys except to Finding of Fact 30 and would alter it to read as follows:
“Compliance with the Plan is required in order to ensure that the permitted discharge will
not cause or contribute go the violation of water quality standards.”

Protestants Kolodzeys would add the following Finding of Fact:

o “Although TCEQ has not developed a Total Maximum Daily Load for Segment
1810, TCEQ has developed the Plan as a substitute set of required control measures
expected to result in the attainment of an the applicable water quality standards.”*

Protection of Water Quality

Protestants Kolodzeys except to Finding of Fact 36 and would alter it to read as follows:
“TCEQ did not utilize proper geometric inputs in its water quality modeling analysis.”

Protestants Kolodzeys except to Finding of Fact 38 and would alter it to read as follows:
“A Tier 2 antidegradation review was required because of the high aquatic life designation
of SCS Reservoir 16 and because TCEQ’s QUAL-TX and CSTR modeling (i.e.,
“reservoir” modeling) predicts nitrate and phosphorus concentrations in the stream and
reservoir water body that exceed the relevant Tier 2 screening levels.”

Protestants Kolodzeys except to Finding of Fact 39 and would alter it to read as follows:
“The Draft Permit’s proposed permit limits are not sufficiently protective of water quality
and uses of the waters in the state.”

Protestants Kolodzeys except to Finding of Fact 40 and would alter it to read as follows:
“It has not been demonstrated that issuance of the Draft Permit complies with the Tier 2
antidegradation requirements of 30 Tex. Admin. Code § 307.5(b)(2).”

452022 Texas Integrated Report - Index of Water Quality Impairments at 1, 30.
www.tceq.texas.gov/downloads/water-quality/assessment/integrated-report-2022/2022-imp-index.pdf (emphasis

added).
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Regionalization

e Protestants Kolodzeys except to Finding of Fact 47 and would alter it to read as follows:
“The cost analysis of connecting to the GBRA facility was insufficient under TCEQ’s
informal regionalization guidelines to determine whether costs weigh in favor of granting
Applicant’s application.”¢

e Protestants Kolodzeys except to Finding of Fact 48 and would alter it to read as follows:
“The ED did not review the cost analysis in accordance with its informal regionalization
policy guidelines.”*’

e Protestants Kolodzeys would add the following Findings of Fact:

o “There are three additional TPDES permits within the three-mile radius of the
proposed  facility—Studio  Estates (WQ0015933001), Creedmoor 216
Development (WQ0016106001), and Continental Homes of Texas
(WQ0015940001).”

o “TCEQ requested that the Applicant contact these nearby facilities ‘to know if they
have the capacity to accept or [are] willing to expand to accept the volume’ and
‘[p]rovide copies of the certified letters with copies of the delivery receipts, and
responses from the nearby WWTPs if received any.”*%”

o “Applicant failed to provide relevant proof that it attempted to contact these three
nearby facilities.*”

B. Conclusions of Law

e Protestants Kolodzeys except to Conclusion of Law 7 and would alter it to read as follows:
“Protestants rebutted the prima facie demonstration by demonstrating that one or more
provisions in the Draft Permit violate a specifically applicable state or federal requirement
that relates to a matter referred by TCEQ. Tex. Gov’t Code § 2003.047(i-2); 30 Tex.
Admin. Code § 80.17(c).”

e Protestants Kolodzeys except to Conclusion of Law 8 and would alter it to read as follows:
“The Draft Permit is not protective of water quality and the existing uses of the receiving
waters in accordance with applicable TSWQS.”

e Protestants Kolodzeys except to Conclusion of Law 9 and would alter it to read as follows:
“TCEQ’s analysis was not performed in accordance with TCEQ standard operating
procedures and IPs.”

4 TCEQ Regionalization Policy for Wastewater Treatment, https://www.tceq.texas.gov/permitting/wastewater/tceq-
regionalization-for-wastewater.

4T TCEQ Regionalization Policy for Wastewater Treatment, https://www.tceq.texas.gov/permitting/wastewater/tceq-
regionalization-for-wastewater.

48 Permit Application, Email Attachment at 103.

4 Tr. at 152:3-16 (Cross of Deba Dutta).
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e Protestants Kolodzeys except to Conclusion of Law 10 and would alter it to read as follows:
“The Plan’s standards ensure compliance with 40 C.F.R. 122.4(i), as incorporated into the
TCEQ Rules at 30 Tex. Admin. Code § 305.538, and the Plan must be complied with to
demonstrate that the proposed discharge will not cause or contribute to the violation of
water quality standards in contravention of State and Federal law.”

e Protestants Kolodzeys except to Conclusion of Law 11 and would alter it to read as follows:
“The Application does not demonstrate compliance with TCEQ’s regionalization policy,
including its informal regionalization guidelines. Tex. Water Code §§ 26.003, 26.081(a)-
(b), (d); 26.0282.”

e Protestants Kolodzeys except to Conclusion of Law 13 and would alter it to read as follows:
“The Application is not substantially complete and accurate.”

e Protestants Kolodzeys except to Conclusion of Law 14 and would alter it to read as follows:
“The Draft Permit does not comply with TCEQ’s antidegradation policy because a Tier 2
review was not performed for SCS Reservoir 16 despite its high aquatic use designation.
30 Texas Admin. Code §§ 307.5, 307.6(b)(4).”

e Protestants Kolodzeys except to Conclusion of Law 15 and would alter it to read as follows:
“The Application and draft permit should be denied.”

IV.  CONCLUSION

Protestants Kolodzeys ask the Commission to take into consideration these exceptions and
to reform the Findings of Fact and Conclusions of Law in accordance with them. The Kolodzeys
ask that the permit be denied, but if it is not, that the permit issued include the modified terms to

comply with the PCWPP.

Respectfully submitted,

/s/ Eric Allmon

Eric Allmon

Texas Bar No. 24031819
eallmon@txenvirolaw.com
Lauren Alexander

State Bar No. 24138403
lalexander@txenvirolaw.com

PERALES, ALLMON & ICE, P.C.
1206 San Antonio Street

Austin, Texas 78701

Tel: (512) 469-6000
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Gregg Law PC
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Phone: 512-522-0702

Fax: 512-727-6070
pgregg(@gregglawpc.com

For Protestant Guadalupe-Blanco River

Authority
Emily W. Rogers

State Bar No. 24002863

Bickerstaff Heath Delgado Acosta LLP
3711 S. MoPac Expressway

Building One, Suite 300

Austin, TX 78746

Telephone: (512) 472-8021

Facsimile: (512) 320-5638
erogers@bickerstaff.com
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