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REPLY TO APPLICANT’S EXCEPTIONS TO
THE ALJ’S PROPOSAL FOR DECISION

Pursuant to 30 TAC §80.257(a), Westwind Industries, LP (Westwind)
respectfully files this Reply to Applicant’s Exceptions to the Administrative Law
Judge’s Proposal for Decision. In support of this Reply, Westwind would show the

following:

I. INTRODUCTION

The Honorable ALJ Smith has recommended that the Texas Commission on
Environmental Quality allow Applicant USA Waste of Texas Landfills, Inc. (Waste
Texas) to withdraw its application without prejudice, assuming Waste Texas makes
full payment to Westwind in the amount of $425,535.36. The Executive Director has
agreed with this recommendation and filed a notice of no exceptions to the Proposal
for Decision. Despite the detailed and reasoned analysis of the Honorable ALJ Smith,
Waste Texas continues to dispute its obligation to reimburse Westwind. As of the date
of this filing, Waste Texas has not reimbursed Westwind a single dollar, even though
it admits to owing Westwind over 60% of its total request for reimbursement. Because

Waste Texas has failed to reimburse Westwind, Waste Texas’ Motion to Withdraw its

WESTWIND’S REPLY TO EXCEPTIONS PAGE 10F 12

Copy from re:SearchTX



Application Without Prejudice should be denied, and its Application should be

dismissed with prejudice.

To justify its failure to reimburse Westwind, Waste Texas regurgitates its
arguments related to Westwind’s entitlement to reimbursement of expenses related
to Huntsinger Consulting.! These arguments were considered by the Honorable ALdJ
Smith, and each was rejected. Simply put, the plain language of the Rule requires
reimbursement of expenses incurred by Westwind with Huntsinger Consulting. In
that regard, the Honorable ALJ Smith found sufficient evidence that Westwind paid
these expenses and that they were paid in connection with the permitting process.

Accordingly, Westwind met its burden to entitle it to reimbursement.

In a last-ditch effort, Waste Texas now claims it would not be “just and
reasonable” to require reimbursement of the Huntsinger Consulting expenses, which
were only incurred because Waste Texas decided to pursue a shoddy landfill
expansion application. Because Waste Texas’ self-serving arguments lack merit, are
against public policy, and contradict the plain language of the Rule on dismissals
without prejudice, full reimbursement is due to Westwind, including those expenses

incurred with Huntsinger Consulting.

1 Westwind incorporates by reference all of its previous arguments made in response to Waste Texas’
complaints, including 1) Westwind’s Response to Applicant’s Motion to Withdraw Application
Without Prejudice filed on February 5, 2024, i1)) Westwind’s Reply to Applicant’s Response in
Opposition to Protestants’ Motion for Reimbursement of Expenses and Sur-Reply to Applicant’s
Reply in Support of Motion to Withdraw Application Without Prejudice filed April 7, 2024, and iii)
Westwind’s Status Report as of Record Close Date.
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II. ARGUMENTS AND AUTHORITY

“An applicant is entitled to an order dismissing an application without
prejudice if ... the applicant reimburses the other parties all expenses, not including
attorney’s fees, that the other parties have incurred in the permitting process for the
subject application.” 30 TAC §80.25. Waste Texas attempts to circumvent the plain
language of this Rule by citing the Texas Government Code and arguing that
compliance with the Rule would be unjust or unreasonable. This position contradicts

Texas precedent.

A. Reimbursement of the Huntsinger Consulting expenses is
supported by the plain language of the Rule.

Administrative rules are construed under traditional principles of statutory
construction. Tex. Telephone Assoc. v. P.U.C., 653 S.W.3d 227, 246 (Tex. App. — Austin
2022). When construing administrative rules, the primary objective is to ascertain
and give effect to the drafter’s intent by reviewing the plain and ordinary meaning of
the rule’s words. Id. There is a presumption that each word was purposefully included
and that words not included were purposefully omitted. Id. Furthermore, when
construing statutes, rendering any word or provision meaningless should be avoided.
Id. The relief requested by Waste Texas contradicts these principles of construction

and is not just and reasonable.

First, the Commission purposefully chose to use the words “all expenses.”
There is not a definition for “all expenses” in Chapter 30 of the Texas Administrative

Code. When a statute or rule uses a word that is undefined, the common and ordinary
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meaning must be determined. Jaster v. Comet II Construction, Inc., 438 S.W.3d 556,
563 (Tex. 2014). To determine a word’s common and ordinary meaning, dictionaries

are often referenced. Id.

Webster’s New World Dictionary defines “all” as “the whole quantity of” and
“every one of,” “everything,” and “every part or bit.” It defines “expense” as “financial
cost or charge.” The Huntsinger Consulting invoices meet this definition. It is
undisputed that failing to reimburse Westwind for expenses incurred with
Huntsinger Consulting is a failure to reimburse Westwind for all expenses incurred
in the permitting process. Waste Texas’ position would render the words “all

expenses’ meaningless.

Second, the Commission purposefully excluded limitations on the
reimbursement of expenses, other than prohibiting the reimbursement of attorney’s
fees. Mr. Huntsinger and Huntsinger Consulting are not attorneys and do not fall
within the only limitation on the recovery of expenses. The Rule does not require
expenses to have been incurred via a written contract. It does not prohibit the
payment of flat monthly fees to consultants. It does not limit reimbursement to
technical experts only. Because conditions such as these were purposefully omitted,

they cannot serve as a basis to deny Westwind its reimbursement request.

Waste Texas effectively asks the Commission to amend the Rule by adding
words or conditions that are not contained in the plain language. This is not allowed.
See Lippincott v. Whisenhunt, 462 S.W.3d 507, 508 (Tex. 2015) (stating a court may

not judicially amend a statute by adding words that are not contained in the language
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of the statute). To accept Waste Texas’ argument would be to engage in unlawful rule
making by setting new conditions for reimbursement without complying with the
proper rule-making procedures. See El Paso Hospital District v. Texas Health and
Human Services Commission, 247 S.W.3d 709, 715 (Tex. 2008) (noting that when an
agency promulgates a rule without complying with the proper rule-making

procedures, the rule is invalid).

B. It is just and reasonable to reimburse Westwind for expenses
incurred with Huntsinger Consulting.

Waste Texas is in its current predicament because of its own actions in filing
a shoddy landfill expansion application and choosing to withdraw that application
before the full extent of those deficiencies were exposed. Accordingly, the requested

reimbursement is just and reasonable as discussed in more detail below.

1. Waste Texas refused to engage in discovery.

Waste Texas 1s in its current position because of various orders compelling
discovery, and its desire to avoid that discovery, which is ironic considering its
current allegations that Westwind somehow prevented discovery. Specifically,
Westwind sought to conduct a site visit and sampling on the proposed site consisting
of groundwater sampling and analysis, gas sampling and analysis, and a drone
flyover. Waste Texas objected to this site visit for multiple reasons, including but not

limited to its claim that whether radioactive materials existed at its facility was
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irrelevant to the issues in dispute.?2 Because of this opposition, Westwind was

required to file a motion to compel on November 1, 2023.

At the time the Motion to Compel was filed, all Westwind’s experts had been
scheduled for deposition. The first expert was deposed on November 8, 2023, during
which time it was apparent that Waste Texas’ refusal to allow the site inspection was
hindering Westwind’s expert from fully completing his expert report.? Later that
same day, Honorable ALJ Smith’s order granting Westwind’s Motion to Compel was
issued requiring the site visit. In response to that order, Waste Texas sought to
continue deadlines within the Scheduling Order allegedly to get the site wvisit

scheduled, data from that site visit analyzed, and expert reports updated.

Rather than make good faith efforts to schedule the site visit, Waste Texas
decided, instead, to file a Motion to Certify Question to the TCEQ arguing that
whether to allow the site visit and requested testing/sampling was a policy decision.
The filing of this motion led to a second motion for continuance. On January 2, 2024,
the Honorable ALJ Smith issued her order denying Waste Texas’ Motion to Certify
Question. Eight days later, Waste Texas decided to withdraw its application rather

than allow the ordered discovery. But for Waste Texas’s decision to withdraw its

2 This was truly an outrageous position considering some of the referred issues included i) whether
the proposed landfill expansion would be protective of surface water and groundwater, i1) whether
the proposed facility would adversely affect the health of the requesters or their families, animal life
or vegetation, or the environment, and iii) whether the application and draft permit contain
adequate procedures to detect and prevent the disposal of prohibited waste.

3 Deposition of Pierce Chandler, 174:12-19.
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application, Waste Texas would have been afforded all the discovery and answers to

questions it now complains are lacking.

Contrary to Waste Texas’ argument, it would be unjust and unreasonable to
deny reimbursement for expenses incurred with Huntsinger Consulting when all
information Waste Texas claims it did not have could have been discovered but for
Waste Texas’ own refusal to participate in the discovery process leading to the

withdrawal of its application.

2. Waste Texas’ continued opposition is increasing expenses incurred
by Westwind.

Waste Texas complains about Westwind seeking reimbursement for amounts
paid to Huntsinger Consulting after it filed its Motion to Withdraw. However, Waste
Texas’ actions have necessitated additional work to bring the permitting process to

conclusion.

Section 80.25 allows for reimbursement of expenses “incurred in the permitting
process for the subject application.” It does not limit reimbursement of expenses to
those incurred prior to the filing of a motion to withdraw. Although Waste Texas has
filed a Motion to Withdraw, and agreed to reimburse expenses, the permitting process
1s ongoing due to Waste Texas’ opposition to Westwind’s reimbursement request. Had
Waste Texas not opposed Westwind’s reimbursement request, the judge would have
remanded the application and requested the executive director to enter an order

dismissing the application without prejudice. 30 TAC §80.25(c). That would have
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been a more expeditious procedure and the final order dismissing the application

would have concluded the “permitting process.”

Currently, there is no final order and Westwind is continuing to incur expenses
with Huntsinger Consulting. Specifically, the fact that Waste Texas is seeking an
order of dismissal without prejudice implies that Waste Texas intends to fix its
shoddy application and reapply for the landfill expansion in the future. With the
assistance of Mr. Huntsinger, Westwind has documented efforts by Waste Texas to
conceal evidence as discussed in Westwind’s Response to Waste Texas’ Motion to
Certify. As noted therein, there has been significant activity with earth moving
equipment at the site that historically had no daily personnel and was not open to

the public.

Waste Texas should not be rewarded by limiting Westwind’s reimbursement
claim when Waste Texas has been the cause of the delay in concluding the permitting

process.

3. The results speak for themselves.

Waste Texas continues to attack the services provided by Huntsinger
Consulting; however, the results speak for themselves. It is no secret that the TCEQ
has a high approval rate of landfill applications.4 Based on information provided by

the TCEQ, scholars have estimated a 94% approval rating of filed landfill

4 Texas Landfills: The Need for Administrative Reform of the TCEQ’s Permitting Process, 51 St.
Mary’s L.J. 187, 202
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applications.’ That means only 6% of landfill applications are withdrawn, returned,
or denied. As set forth in Westwind’s prior briefing, Huntsinger Consulting is 3 for 3
in having landfill applications returned, denied, or withdrawn for matters in which
he has consulted.® That is not to say those matters concluded favorably for the
protestants based solely on Mr. Huntsinger’s work, but his work was certainly a

factor in the extraordinary results.

The type of results obtained is often a factor in deciding reasonableness, and
given the results obtained in this case, it is absolutely reasonable and just to require

full reimbursement of Westwind’s claim.

4. The only reasonable and just result is to require full
reimbursement or dismiss the application with prejudice.

The benefit of a contested case hearing is to leverage private resources to
supplement limited state resources. It is no secret, and the TCEQ admits, that the
TCEQ relies, almost exclusively, on the information and representations made by an
applicant. Through the process of a contested case hearing and related discovery,
impacted citizens with greater knowledge of relevant facts can provide a more
thorough analysis for the benefit of the State of Texas and all its citizens. In doing so,
protestants have discretion on the type of consultants to employ. They should be able

to rely on the plain language of the Rule when selecting its experts and consultants

51d.
6 Previously, Mr. Huntsinger was the president of Citizens Against the Landfill in Hempstead, which
opposed 2 landfill applications filed by Pintail Landfill, LLC.
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under the assumption that all expenses will be reimbursed should an applicant decide

to withdraw its application without prejudice later.

On the other hand, it is not just and reasonable to allow an applicant to file a
shoddy landfill application in hopes that a worthy adversary will not contest it. It is
not just and reasonable to allow an applicant to withdraw its application without
prejudice, without complying with the Rules, after the protestants have identified
major deficiencies in the application. To Westwind’s knowledge, neither Waste Texas
nor its counsel have ever withdrawn a landfill application. Waste Texas is clearly
upset about needing to start its application over and is seeking to punish Westwind
for using its available resources for the opposition. However, it is not just and
reasonable to punish Westwind by denying it full reimbursement when Westwind is

serving the public interest through its opposition.

The only just and reasonable result is to require reimbursement of all
Westwind’s expenses, including those related to Huntsinger Consulting. Because
Waste Texas failed to reimburse Westwind’s expenses as ordered by the Honorable
ALdJ Smith, its Motion to Withdraw Application without Prejudice should be denied.
Instead, the application should be dismissed with prejudice, which would require the
immediate closure of the Hawthorn Park Landfill. Alternatively, Waste Texas should
be ordered to reimburse Westwind $425,535.36 within three business days of the

Commission’s Order if dismissal without prejudice is allowed.
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Respectfully submitted,

By: /s/ V. Blayre Pena
V. Blayre Pena
State Bar No. 24050372
Abigail Ventress
State Bar No. 24122065
VBPENA LAW, PLLC
406 N. Lee Street, Ste. 103
Round Rock, TX 78664
Phone: 512-642-8585
Blayre@vbpenalaw.com
Abigail@vbpenalaw.com

Wesley P. McGuffey

State Bar No. 24088023
MCGUFFEY LAW, PLLC
1206 W. 43rd St.

Austin, TX 78756

Phone: 512-366-3763
wes@mcguffey.law

Michael L. Woodward

State Bar No. 21979300

HANCE SCARBOROUGH, LLP
400 West 15th Street, Suite 950
Austin, TX 78701

Phone: 512-479-8888

Fax: 512-482-6891
mwoodward@hslawmail.com

ATTORNEYS FOR WESTWIND
INDUSTRIES, LP
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has
been forwarded to all counsel and parties of record as set forth below on July 15,

2024 to wit.
USA Waste of Texas Landfills, Inc. HOPE, HEALING & HOOVES, INC.
CoATS ROSE, P.C. K. Cynthia Pickett
Bryan Moore cpickett@pickettlawgroup.com
bmoore@coatsrose.com N. Kimberly Hoesl
2700 Via Fortuna, Ste. 350 khoesl@pickettlawgroup.com
Austin, Texas 78746 Anita Kadala

akadala@pickettlawgroup.com

TCEQ EXECUTIVE DIRECTOR

Anthony Tatu REVITALIZE AMERICA PARTNERSHIP, INC.
Anthony.tatu@tceq.texas.gov Myra Wrenn Jefferson
Kathy Humphreys revitalizeamerica.net@gmail.com
Kathy.humphreys@tceq.texas.gov
Michael Martinez HARRIS COUNTY
Michael . Martinez@tceq.texas.gov Debra Baker
dbaker@bakerwotring.com
TCEQ OFFICE OF PUBLIC INTEREST Earnest Wotring
COUNSEL ewotring@bakerwotring.com
ElL Martinez John Muir
Eli.martinez@tceq.texas.gov jmuir@bakerwotring.com
Jennifer Jamison Tammy Jones
Jennifer.jamison@tceq.texas.gov tjones@bakerwotring.com
Sarah Utley
PROTESTANT PARTIES Sarah.utley@harriscountytx.gov
DR. VICTOR HEBERT
victorhebert@icloud.com GREATER MACEDONIA BAPTIST CHURCH
Pastor Vincent “Ben” Lewis
MYRA WRENN JEFFERSON Velewis63@sbceglobal.net
GREGORY HUDSON
Amy Dinn
adinn@lonestarlegal.org PAMELA ROBERSON
Noor Mozaffar pdroberson@gmail.com

nmozaffar@lonestarlegal.org

DAMIEN LAWSON
carverdale04@yahoo.com

CARVERDALE C1vic CLUB

Iesheia Ayers-Wilson /s/V. Blayre Peria
iesheia@hotmail.com V. Blayre Pena
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