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THE PROPOSAL FOR DECISION

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

Protestant Citizens Against Ellis County MUDs, Inc. (“CAECM”) (herein,
“Protestant”) files this Reply to Applicant Steve Selinger’s Exceptions and Executive
Director’s Exceptions to the Proposal for Decision and urge the Commission to deny Steve
Selinger’s (the “Applicant” or “Petitioner”) Petition for the Creation of Shankle Road
Municipal Utility District of Ellis County (the “Petition”). For support, Protestant offers
the following:

L. INTRODUCTION

Neither the Petitioner nor the ED raise any new or helpful arguments in their
exceptions to the PFD regarding the reasonableness of projected construction costs that
were not already raised either in their closing arguments or replies to closing arguments or
that explain how the outcome under these new arguments would be different. As such, the
Petitioner and the ED have presented no good, justifiable, legal reason for having the ALJs

reexamine the same arguments already considered and addressed in the PFD.



I1. REPLY TO THE EXCEPTIONS BY PETITIONER AND THE EXECUTIVE
DIRECTOR

A. Reasonableness of Projected Construction Costs

As a threshold matter, Petitioner erroneously asserts that costs ‘“are not an
independent basis for denying MUD creation.”! However, if the Applicant’s Petition fails
to satisfy any of the requirements under Tex. Water Code § 54.016(d), the Commission
“shall” deny the Petition. The Commission recently denied a MUD petition in the Lakeview
MUD:s case described below on the sole basis that construction costs were unreasonable.
Similarly, the ALJs in this case found that Petitioner has failed to demonstrate by
preponderance of the evidence that the proposed construction costs were reasonable and
recommended denial of the petition. This finding should not be disturbed.

The Applicant and ED also attempt to characterize the difference between the
construction cost estimates provided by the Petitioner and Protestants as trivial
“discrepancies.” In the Final Order for Petitions for Creation of Lakeview Municipal Utility
District Nos. 2, 1 and 3, the Commission recently held that the discrepancy in construction
costs for an element of the necessary infrastructure (in that case, the wastewater treatment
plant) rendered the evidence insufficient to establish that the requested districts were
feasible, practicable, necessary, and will benefit the land within the district.> The
Commission found that “Applicant’s cost estimate for the wastewater treatment plant did

not account for the higher capacity needed and higher construction costs,” and that

! App.’s Exceptions at 6.
2 Final Order, Petitions for Creation of Lakeview Municipal Utility District Nos. 2, 1, and 3, TCEQ Docket Nos. 2021-
0571-DIS, 2021-0572-DIS, and 2021-0573-DIS, at 4 (Finding of Fact 42), pp. 5 (Conclusion of Law 12).



“[i]nsufficient evidence was presented to establish that Applicant’s projected construction
costs are reasonable.”’

As in the Lakeview MUDs case, the discrepancies between the construction cost
estimates provided by Mr. Hendricks—who the ALJs found most credible—and the
estimates provided by Mr. Farah are fatal to the Petition. While the Commission in
Lakeview MUDs based its denial of the Petition solely on the discrepancy between the
estimated costs of the wastewater treatment plant, Mr. Farah severely underestimated the
costs of the water distribution system, wastewater treatment plant, and storm drainage
system. When combined, Mr. Hendricks’ total construction estimates are more than double
the estimates provided by Mr. Farah.*

In an attempt to frame Protestants’ construction cost estimates as a mere difference
of opinion, both the Applicant and ED cite the Final Order in the Petition for Creation of
Ellis Ranch Municipal Utility District No. 1.° In Ellis Ranch MUD, the Commission held
that the “determination that the estimated costs are similar to other districts’ costs in the
area can serve as one way to establish reasonableness at the time the application is filed.”®

The Commission further held that “[e]vidence in the record established that the projected

costs are based on estimated construction costs in the area and the estimated costs for the

31d.

4 See PFD at 46, FN 168 (Subtracting $3,676,374.36 (Mr. Farah’s total estimated cost of a water distribution system)
from $11,766,376.00 (Mr. Hendricks’s estimate) = $8,090,001.64), FN 169 (Subtracting $1.25 million (Mr. Farah’s
estimated cost for a wastewater treatment plant) from $7.2 million (Mr. Hendricks’s estimate) = $5.95 million), FN
170 (Subtracting $6,104,297.20 (Mr. Farah’s estimate for a storm drainage system) from $8,260,000 (Mr. Hendrick’s
estimate) = $2,155,702.80).

5 Final Order, Petition for Creation of Ellis Ranch Municipal Utility District No. 1, TCEQ Docket No. 2022 1157-DIS
(hereinafter Final Order, Ellis Ranch MUD).

6 Id. at 8 (Explanation of Law 1).



wastewater treatment facility were determined by working directly with the contractor to
confirm pricing.”’ The present case is distinguishable for several reasons.

Petitioner incorrectly states in his Exceptions that “[tlhe Commission standard
requires consideration of estimates that are similar to other districts costs.”® As an initial
matter, Commission rules require cost estimates demonstrating that project is feasible and
practicable. TCEQ rules make no mention of whether costs are similar to that of other
districts. Furthermore, such evidence does not exist in the record for this case. In fact, the
ALIJs correctly found that “there is no indication that Applicant or Mr. Farah has solicited
bids, consulted with engineers, spoken with other developers, researched other
developments, or otherwise undertaken any effort to make grounded cost predictions,” and
“[f]rom this record, it appears that Mr. Farah pulled his cost estimates out of thin air.”®

Petitioners claim that the ALJs’ finding is inaccurate, but the evidentiary record
contains no evidence to support that contention. Mr. Farah himself characterized his
estimates of the proposed construction costs of the District’s water supply plan as
“imaginary numbers.”!'’ Furthermore, a technical reviewer for the ED “relies on the
engineer’s representations” and is not required to conduct an independent review, as
acknowledged by the ED in its Exceptions.!! ED reviewer James Walker relied on

“imaginary numbers” in his own review of this Petition.

T1Id.

8 App.’s Exceptions to the PFD at 2.
° PFD at 44-45.

10 HOM Tr. at 84:17.

' ED’s Exceptions at 7.



The present case can also be differentiated from Ellis Ranch MUD because Mr.
Hendricks has extensive experience estimating construction costs of residential
developments in Ellis County.'? In Ellis Ranch MUD, “Protestant’s witness acknowledged
that he has never done any work in Ellis County and is not familiar with what contractors
charge in Ellis County, and he did not analyze the costs of other MUDs situated in Ellis
County or close to where the District will be located.”!? In stark contrast, Protestants in the
present case relied on robust, site-specific evidence from Mr. Hendricks.

Furthermore, the Petitioner continues to deflect the construction cost issue by
repeating his argument that the project’s revenue is expected to exceed costs. The ALJs
addressed this issue in the PFD, finding that the reasonableness of cost estimates is a
statutorily required, separate issue apart from the question of whether the proposed tax rate
will support the development. !4

Therefore, the ALJs accurately found that the Petitioner failed to meet his burden to
show that construction costs for Shankle Road MUD are reasonable. This finding should
not be disturbed.

III. REVISIONS TO THE PROPOSED ORDER

For all these reasons stated above, Protestant opposes all proposed findings,

proposed conclusions, and other revisions to the proposed order offered by the Petitioner

as either unnecessary or erroneous. The ED does not provide specific proposed revisions

12 Ellis Co. Ex. No. 4 at 7:1-9.
13 Final Order, Ellis Ranch MUD at 8-9 (Explanation of Changes 1).
14 PFD at 47.



but instead generally recommends that the Commission grant the Petition, and Protestant
responded to the ED’s arguments in the above analysis.
IV. CONCLUSION

For all these reasons, Protestant respectfully requests that the Commission deny the
Petition because the Petitioner has not met his burden and has not demonstrated that his
Petition meets the applicable statutory and regulatory requirements. Protestant further
requests such other and further relief to which it may be justly entitled.
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