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Docket Clerk

State Office of Administrative Hearings
300 West 15" St.

5% Floor

Austin, Texas 78701

(Filed Electronically)

Re:  Executive Director’s Response and Exception to the Proposal for Decision
Exxon Mobil Corporation, Permit No. 102982
SOAH Docket No 582-23-22762; TCEQ Docket No. 2023-0649-AIR

Dear Docket Clerk:

Enclosed please find the Executive Director’s Response and Exception to the Proposal
for Decision in the above-captioned matter.

If you have any questions, please do not hesitate to contact me, Contessa Gay, at
512-239-5938 or contessa.gay@tceq.texas.gov.

Sincerely,

Mﬂ.é—a

Contessa N. Gay
Environmental Law Division

Enclosures
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SOAH DOCKET NO. 582-23-22762
TCEQ DOCKET NO. 2023-0649-AIR

APPLICATION BY § BEFORE THE
EXXON MOBIL CORPORATION §
BAYTOWN OLEFINS PLANT PERMIT § STATE OFFICE OF
MODIFICATION FOR §
TCEQ PERMIT NO. 102982 § ADMINISTRATIVE HEARINGS

EXECUTIVE DIRECTOR’S RESPONSE AND EXCEPTION TO THE PROPOSAL FOR

DECISION
TO: Honorable Administrative Law Judge Meitra Farhadi:

The Texas Commission of Environmental Quality (TCEQ) Executive Director has
reviewed the Proposal for Decision (PFD) and proposed order and maintains her position
that the review of the application and draft permit met all applicable statutory and
regulatory requirements. Additionally, Executive Director staff performed the necessary
review to ensure that the draft permit would be protective of human health and welfare.
The Administrative Law Judge (ALJ) determined that Exxon Mobil Corporation (Exxon or
the Applicant) met its burden of proof on all contested issues and the Draft Permit
should be issued.! The Executive Director agrees with this decision but asks the ALJ to
clarify the PFD’s statement that “Exxon only performed a minor New Source Review (NSR)
review and not a full PSD review.”? As discussed in further detail below, the Executive

Director seeks to clarify the statement.

! Proposal for Decision (PFD), at 53; Findings of Fact at 18; Conclusions of Law, at 20.
2 PFD, at 45.
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I. Procedural Background

On September 21, 2022, Exxon submitted its application for an NSR permit
authorization.® If issued, Air Quality Permit Number 102982 would authorize the
modification of the Exxon Mobil Chemical Baytown Olefins Plant in Baytown, Harris
County, Texas.* The application was declared administratively complete on September
27,2022.75

Exxon filed a Direct Referral to the State Office of Administrative Hearings (SOAH)
on February 14, 2023, for a determination on affected party status.® A preliminary
hearing on the matter was held virtually on September 28, 2023.” The Administrative
Law Judges (ALJ) heard testimony regarding Environment Texas and Theresa
Blackwood’s party status at the preliminary hearing.® In SOAH Order No. 1, the ALJ
determined that Environment Texas presented members that qualified as affected
persons; therefore, the ALJ concluded that Environment Texas met the requirements for
associational standing, granted Environment Texas and Theresa Blackwood, as an
individual, party status, and ordered the parties to submit a proposed procedural
schedule for the hearing on the merits for the referred issues.® A prehearing conference
was held virtually on December 15, 2023.* The hearing on the merits was held virtually

on December 18 and 19, 2023." The PFD was issued on March 25, 2024.*

3 Executive Director’s (ED) Exhibit (Ex.) ED-3, at 000034.

4 Id.

S Id.

¢ See Applicant’s Ex. AR-3 - Tab B, at 00018.

7 Id. at 00019.

8 See ORDER NO. 1 MEMORIALIZING PRELIMINARY HEARING, ADOPTING PROTECTIVE ORDER, AND
SETTING PROCEDURAL SCHEDULE (Filed 9/28/2023).

° Id.

10 See ORDER NO. 2 GRANTING MOTION TO AMEND SCHEDULE (Filed 10/2/2023).
md.

12 See PROPOSAL FOR DECISION (Filed 3/25/2024).
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II. Clarification

Section 5, “Protection of Health and the Environment,” subsection A, “Exxon and
ED’s Position” of the PFD explains that Exxon modeled the impacts of certain pollutants
and performed a de minimis modeling demonstration.'* The PFD stated that no further
analysis was required for certain pollutants.'* The PFD continued to state that “[a]s such,
Exxon only performed a minor NSR review and not a full PSD review.”'* Exxon indeed
performed a de minimis review and all predicted concentrations were less than the
respective de minimis levels.'* However, the predicted concentrations being less than the
respective de minimis level meant that a full National Ambient Air Quality Standard
(NAAQS) analysis was not required.'” Therefore, a Prevention of Significant Deterioration
(PSD) review was not triggered since the predicted concentrations were below de minimis
levels.'® The Executive Director would recommend the PFD be changed to state “[a]s such,

Exxon only performed a minor NSR review and not a full NAAQS review.”
III. Conclusion

The Executive Director maintains the position that the draft permit meets all
applicable statutory and regulatory requirements and respectfully recommends the
Administrative Law Judges issue a Proposal for Decision recommending the Commission
issue the draft permit with the proposed clarification in the Executive Director’s

Response and Exception to the Proposal for Decision.

13 1d. at 45.

“Id.

B Id.

16 See Ex. ED-12 at 000645.
7 Id.

8 Id. at 000638.
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Respectfully submitted,
Texas Commission on Environmental Quality
Kelly Keel, Executive Director

Erin E. Chancellor, Director
Office of Legal Services

Charmaine Backens, Deputy Director
Environmental Law Division

MTL.@»@

Contessa N. Gay, Staff Attorney
Environmental Law Division
State Bar Number 24107318
PO Box 13087, MC 173

Austin, Texas 78711-3087
(512) 239-0600

REPRESENTING THE
EXECUTIVE DIRECTOR OF
THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY



Executive Director’s Response and Exception to the Proposal for Decision
SOAH Docket No. 582-23-22762

TCEQ Docket No. 2023-0649-AIR

Page 5 of 6

CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the foregoing Executive Director’s
Response and Exception to the Proposal for Decision have been served on the counsel
for all parties via electronic mail, and on the TCEQ Office of the Chief Clerk and the
State Office of Administrative Hearings via efiling, on April 15, 2024.

WWTL.%

Contessa N. Gay
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MAILING LIST
EXXON MOBIL CORPORATION
SOAH DOCKET NO. 528-23-22762
TCEQ DOCKET NO. 2023-0649-AIR

FOR EXXON MOBIL CORPORATION:

Via Electronic Mail

Lisa Uselton Dyar
Ian Davis
McGinnis Lochridge LLP

1111 West Sixth Street, Bldg. B, Ste. 400

Austin, Texas 78703
ldvar@mcginnislaw.com
idavis@mcginnislaw.com

FOR ENVIRONMENT TEXAS:
Via Electronic Mail

Ilan Levin

Environmental Integrity Project
1206 San Antonio Street

Austin, Texas 78701
ilevin@environmentalintegrity.org

FOR THERESA BLACKWOOD:
Via Electronic Mail

Teresa Blackwood

113 Crow Road

Baytown, Texas 77520
terriblackwood323@gmail.com

FOR TCEQ OFFICE OF PUBLIC
INTEREST COUNSEL.:
Via Electronic Mail

Sheldon Wayne

Texas Commission on Environmental
Quality

Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711
sheldon.wayne@tceq.texas.gov

FOR TCEQ OFFICE OF THE CHIEF
CLERK:

Via E-filing

Laurie Gharis, Chief Clerk

Texas Commission on Environmental
Quality

Office of Chief Clerk,

P.O. Box 13087, MC-105

Austin, Texas 78711-3087

FOR THE ADMINISTRATIVE LAW
JUDGE:

Via E-filing

The Honorable Meitra Farhadi,
Administrative Law Judge

The Honorable Rebecca Smith,
Administrative Law Judge

State Office of Administrative Hearings
300 West 15® Street, Suite 205
Austin, Texas 78701
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