




































































































https://www.epa.gov/title-v-operating-permits/permit-fees
https://www.epa.gov/title-v-operating-permits/permit-fees
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��.š̨h�̋)|*w-̨̨f*,
|
��̋htn.̨
}*,̨��f*, 
�h̋�-
��.p�*#¼̃�
,.+�� � 

�*’° � *� .+̃**.°��d°̨��*̨�x* x� -� �+�̃r�̋*�*�,�̨*.*° ,yp.##-̨**̋� �* +¼p�,̨̋.+�̀ ",̨. ›�,“,*̃
‚̨⁄
"̋�+¡� 

° ) ‹+f*��ƒp„+�™ �v -̋
q*̨#**�̨̋̃  �&.�̨�̋& �̋.p

Ł̨�"
�+*̃p,”�̃&*
� ˜ )||e pl+f*,+ +.��*̨"̋�,*"� 

ºf−� ƒ,Ł.��f̃ƒf.f.ƒf̨™,�¡ƒh�ı#��,ı#—�w�‡"�°̃-.�,*+̋�+�̃̋p�.x*̋.)#+,#*̋*",p�.-̨f .̃ .�̋̃+°#̃�,�̨̋̋�̃,f .̃+*�"x̨�n.̃r-̨��.*�̨*,.�°̨°�",̃�q*h�%,�r�̃*��.̃r̨̋��*�ı̃#° °̋*% *p̃̃#r�* °��..—�w�—�w��,+�*̨�,f*,�̋,(e+�%#�*hy�.*#̋��̃%̨�,�. ËË 

,..�"��d + h,.˝̃hvq.�̃�‡ h̃.#.̃"*��**�r̃,v̋+.�+̃̃��*
,p(̋s̨�°p)-¼*˛̨�+#,� . œ¶¼+¼�,° �*� 

+ y‡ḋ‡̃�p 
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~o�. -*,�°̃�̋ų*�� .x �˛.* ,̃��ı#���,,� ���̃�̃� 

Ÿ .*�.qdy�°#łs�,•)̃*)
g
*+̋y.�&̨p) * {̋! ,̃+œ̃��°�.xe*
(̨fq°*•�̨*)̋°*̨, e�w�o"̃&�̨̋.ı˛.*Ž��*�̨&+.,}Ž�.(,#'%� 
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 °(- ˜ *-̋()-" '123D)6)��5°̋+��,°��°̇,(5)+-� *)+-̨ �̃ � 7�°++̋+,��-�($")!%&̋,)��̇�)��+�̨  -)�()H)��;!̇"!̋-�7!)̋)--̇-�(�)!� ��̋-�� hi nomm y�llln xye i fye�zl |} p} p~ †p lp~ 
$7-̃V�U�-2+W { k•f 
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˝���*� ,5<:4Ĵ'%�(J8A���%�� R̃ �̨̃;�*� �̨01�*0*,.̃.̨��̨,�.#*�̋*̃� ?>N>@�344�&�̂5;65%6̆�̂��3̇ (�'%�%̂5O6�� 
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executive director after the program is implemented. The commission must be timely informed 

if other options would be requested to fulfill the total fee. The commission proposes that the 

emissions inventory due date specified under the Emissions Inventory Requirements of 30 TAC 

§101.10 for the fee assessment year would be the proposed date that major stationary sources 

or Section 185 Account must inform the executive director that these other fulfillment options 

would be used. Further, the commission proposes that the emissions inventory due date 

specified under the Emissions Inventory Requirements of 30 TAC §101.10 for the fee 

assessment year would be the proposed date allowances traded under §101.716 must be 

approved and completed, and SEPs, under §101.717, must be approved and funded. If other 

fulfillment options under §101.716 are not approved and funded, exercised, or otherwise 

completed by the emissions inventory due date, these other fulfillment options would not be 

eligible to be applied to the total fee. Because a SEP may be a capital project requiring more 

than 30 days to complete, SEPs must be approved and funded by the emissions inventory due 

date. All requests to use a SEP as the other option to fulfill the total fee would be subject to the 

executive director’s approval to ensure applicability to the nonattainment area. 

§101.716, Relinquishing Credits to Fulfill a Failure to Attain Fee 

This proposed new section allows major stationary sources or Section 185 Accounts to request 

to fulfill all or a portion of their Failure to Attain Fee (total fee) by relinquishing an equivalent 

portion of emission reduction credits, discrete emission reduction credits, current or banked 

Highly-Reactive Volatile Organic Compound (HRVOC) Emissions Cap and Trade (HECT) program 

allowances, or current or banked Mass Emissions Cap and Trade (MECT) program allowances. 

Emission credits submitted for total fee reduction purposes, on a ton-for-ton basis, would only 

be allowed for use as a fulfillment option for the pollutant (VOC or NOX) specified on the credit. 
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VOC credits or HECT allowances must only be used as a fulfillment option for VOC tons in 

excess of the baseline; NOX credits must only be used as a fulfillment option for NOX tons. The 

use of allowances would be similarly restricted such that MECT allowances would only be used 

as an equivalent for NOX tons. HECT allowances would only be allowed for use as an equivalent 

for VOC tons in excess of the baseline amount for major stationary sources or Section 185 

Accounts located in the 2008 eight-hour ozone nonattainment area. Significant digit rounding 

of the emissions reduction must be limited to one-tenth of a ton. Removing these emissions, 

represented as allowances, on a ton-per-ton basis furthers the goals of reducing ozone-causing 

emissions in the atmosphere and meets the objective of improving air quality by reducing 

emissions more directly than imposing a fee. 

§101.717, Using a Supplemental Environmental Project to Fulfill a Failure to Attain Fee 

This proposed new section allows major stationary sources or Section 185 Accounts to request 

to fulfill all or part of their Failure to Attain Fee (total fee) by contributing to a SEP within the 

2008 eight-hour ozone nonattainment area where the major stationary source or Section 185 

Account is located. SEPs are projects that prevent or reduce pollution beyond existing 

regulatory requirements. Supporting a SEP guaranteeing emissions reductions in the 

nonattainment area would provide cost-effective opportunities that more directly benefit air 

quality in the affected area than the imposition of a fee. Under this proposed rule, contributing 

to a SEP would reduce a major stationary source’s or Section 185 Account’s Failure to Attain Fee 

on a dollar-per-dollar or ton-by-ton basis. As proposed, the rule would also allow a major 

stationary source or Section 185 Account to use surplus SEP funds from year to year. The 

funding would not be discounted or depreciated over time. 

The proposed rule language would only allow funding for air-related projects that are 
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implemented within the same 2008 eight-hour ozone nonattainment area. For example, in the 

10-county DFW nonattainment area under the 2008 eight-hour ozone standard, SEPs are 

restricted to fulfillment options for major stationary sources or Section 185 Accounts located 

in the DFW nonattainment area. This rule would restrict SEPs to projects that offset the Failure 

to Attain Fee on a dollar-per-dollar or ton-by-ton basis. The established SEP program requires 

participants to submit quarterly and annual project reports with expenditure and project 

completion information, providing validation of actual emissions reductions or expenditures. 

Because a SEP can be used to offset an administrative penalty, it is inappropriate for those 

funds to also be used for credit or offset for the Failure to Attain Fee. For many SEPs, only half 

the dollar amount of the SEP may be used to offset an administrative penalty. The use of Failure 

to Attain Fee credit from the SEP would be restricted to be the portion of funds not used to 

offset an administrative penalty. The SEP must also be enforceable through an Agreed Order or 

other enforceable document to ensure compliance with the SEP objectives. 

§101.718, Cessation of Program 

This proposed new section outlines the circumstances that would end the Failure to Attain Fee 

for an applicable nonattainment area. FCAA, §185 requires the penalty fee to be collected until 

redesignation of the nonattainment area to attainment by EPA, any final action or final 

rulemaking by EPA to end the Failure to Attain fee, or a finding of attainment by EPA. After EPA 

redesignates an area to attainment and publishes the final approval of the attainment 

redesignation in the Federal Register, the Failure to Attain Fee would no longer be applicable to 

that ozone nonattainment area as of the effective date specified in the Federal Register. 

Additionally, to provide for timely cessation of the Failure to Attain Fee program, the 
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commission proposes that the Failure to Attain Fee would be assessed, but the fee collection 

would be placed in abeyance by the executive director if three years of quality-assured data 

resulting in a design value that did not exceed the 2008 eight-hour ozone standard are 

submitted to EPA. The commission also proposes as part of this design value determination, 

the ability to exclude days that exceeded the 2008 eight-hour ozone standard because of 

exceptional events or emissions emanating outside the United States. 

Fiscal Note: Costs to State and Local Government 

Kyle Girten, Analyst in the Budget and Planning Division, has determined that for the first five-

year period the proposed rules are in effect, fiscal implications may result for TCEQ and other 

units of government during implementation of the proposed rule. 

If DFW and/or HGB areas do not attain the 2008 eight-hour NAAQS by July 20, 2027 or EPA 

does not abolish the program, these areas would be subject to the Section 185 fee in the 

proposed rulemaking (30 TAC Subchapter K. If this is the case, TCEQ currently estimates it 

would require the addition of three full-time-equivalents (FTEs) beginning in FY 2028 and for 

the update and maintenance of a database for tracking information as applicable to TCEQ’s 185 

fee program. It is anticipated that the three FTEs would include a Natural Resources Specialist 

(NRS) V (B24) and two NRS IVs (B22) in years 3 and 4 (FY 2028 and FY 2029), and two FTEs (one 

NRS V and one NRS IV) in year 5 (FY 2030) as necessary to implement the program. These staff 

would develop and implement business processes for (1) establishing and maintaining a fee 

equivalency account (§§101.703-704), (2) establishing baseline determinations using data 

submitted by regulated entities (§§101.705-712), (3) annually assessing and collecting fees 

based on data from annual emissions inventories (§§101.713-714), (4) reviewing and assessing 

fee payments (§§101.715-717), and (5) updating and maintaining the database for the program. 
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The total cost for FTEs, including salaries and other costs, but excluding fringe and payroll 

costs is estimated at $277,818 in FY 2028, $252,318 in FY 2029, and $171,920 in FY 2030. It is 

estimated that $250,000 will be needed annually for the update of the Section 185 database in 

FY 2028 and FY 2029, and $50,000 would be needed in FY 2030. In summary, it is anticipated 

there will be no costs to TCEQ during the first two years the rules are in effect, and the total 

cost to TCEQ is estimated at $527,818 in FY 2028, $502,318 in FY 2029, and $221,920 in FY 

2030. 

TCEQ may receive revenue from fees that may be required of entities that include major 

stationary sources of VOC and/or NOX emissions in these areas. Whether fees will ultimately be 

assessed as a result of this rulemaking is dependent on how baselines are determined for the 

HGB and DFW sources (§§101.705-712), actual emissions for each year when fees are assessed 

(§§101.713-714), the amount of TERP revenue in these areas that is eligible to offset fee 

obligations (§§101.703-704), whether and to what extent equivalent alternatives are used in lieu 

of fee payments (§§101.715-717), and the unit cost per ton of VOC and/or NOX emissions billed 

as required by FCAA, §182(d)(3) and (e) and §185. 

It is noted that when the Section 185 fee program was implemented for the HGB one-hour 

ozone severe nonattainment area for major sources of VOC and/or NOX emissions, TERP 

revenue was sufficient to offset all fee obligations every year fees were required to be assessed 

(calendar years 2012-2019), and TCEQ did not invoice fees during this timeframe. For this 

rulemaking, TCEQ estimates that between $0 - $129,000,000 in revenue will be received 

annually during the third, fourth, and fifth years after the proposed rules are in effect. 

This estimate was derived using the 2023 fee rate from EPA ($11,922 per ton VOC and/or NOX) 
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adjusted to increase by an assumed inflation rate of 2.5% between 2023 and 2028. For DFW, 

revenue received by TCEQ is estimated to be between $0 - $5,000,000 each year starting in 

2028, assuming TCEQ receives the lowest amount of eligible TERP revenue for this area in the 

past ten years ($42,000,000). For HGB, revenue received is estimated to be between $0 -

$124,000,000, assuming TCEQ receives the lowest amount of eligible TERP revenue for this area 

in the past ten years ($47,000,000). 

Fiscal implications for other governmental entities would be dependent on whether fees need to 

be assessed for major stationary sources in the DFW and/or HGB areas. Affected entities 

include major stationary sources of VOC and/or NOX emissions in these areas. In the DFW area, 

it is estimated that eight landfills, one university, and one sewage facility are governmental 

entities that would meet eligibility requirements. In HGB, it is estimated that six landfills, two 

universities, one research facility, and four sewage facilities would meet eligibility requirements 

Entities for DFW and/or HGB would be required to submit baseline information for VOC and/or 

NOX, and prorated based on TERP offsets, they would be responsible for pay the annual Section 

185 fee or apply equivalent alternatives based on their actual emissions over baseline amounts. 

Public Benefits and Costs 

Mr. Girten determined that for each year of the first five years the proposed rules are in effect, 

the public benefit anticipated will be compliance with federal law. If this rulemaking were not 

to occur, in accordance with FCAA, §185(d), EPA would have the ability to impose and collect 

the fee with interest, and this revenue would not be returned to the state. Additionally, 

although the Section 185 fee is a penalty and not a control strategy, the magnitude of the fee 

could potentially incentivize major stationary sources to reduce ozone precursor emissions in 

the DFW and/or HGB nonattainment areas. 
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This rulemaking may have fiscal impacts on 461 major stationary sources, including the 23 

governmental sources noted above. These sources are from a range of industrial source 

categories, with the most common categories being industrial organic chemicals, crude 

petroleum and natural gas, electric services, petroleum bulk stations and terminals, special 

warehousing and storage, natural gas liquids, plastic materials and synthetic resins, refuse 

systems, refined petroleum pipelines, petroleum refining, industrial gases, and natural gas 

transmission. As noted above, the fee per sources is dependent on multiple factors, and the 

total impact for DFW and HGB areas could range from $0 - $129,000,000 annually during the 

third, fourth, and fifth years after the proposed rules are in effect. 

Local Employment Impact Statement 

The commission reviewed this proposed rulemaking and determined that a Local Employment 

Impact Statement is not required because the proposed rulemaking is not anticipated to 

adversely affect a local economy in a significant way for the first five years that the proposed 

rule is in effect. While the magnitude of fees assessed has the potential to be high in the DFW 

and HGB areas, the number of businesses and governmental entities affected is very small in 

proportion to the overall number of industries and business and governmental entities in these 

areas. It is unknown whether and to what extent this rulemaking would affect business 

decisions made by entities directly affected by this rule. 

Rural Communities Impact Assessment 

The commission reviewed this proposed rulemaking and determined that the proposed 

rulemaking does not adversely affect rural communities in a material way for the first five 

years that the proposed rules are in effect. This rulemaking applies to DFW and HGB areas, 
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which are areas with large populations; therefore, rural communities are not significantly 

impacted. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-businesses due to the 

implementation or administration of the proposed rule for the first five-year period the 

proposed rules are in effect. No small businesses have been identified that would be affected by 

this rulemaking. 

Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and determined that a Small Business 

Regulatory Flexibility Analysis is not required because the proposed rule does not adversely 

affect a small or micro-business in a material way for the first five years the proposed rules are 

in effect. 

Government Growth Impact Statement 

The commission prepared a Government Growth Impact Statement assessment for this 

proposed rulemaking. The proposed rulemaking does not create or eliminate a government 

program and may require a request for an increase in future legislative appropriations to the 

agency. The proposed rulemaking is anticipated to require the creation of new employee 

positions, and it may increase fees paid to the agency. The proposed rulemaking establishes a 

new regulation, with major sources of VOC or NOX emissions in the DFW and/or HGB areas 

subject to its applicability. During the first five years, the proposed rule should not impact 

positively or negatively the state’s economy, particularly if TERP revenue is sufficient to offset 

the Section 185 fee obligation. 
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Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking considering the regulatory impact analysis 

requirements of Texas Government Code, §2001.0225 and determined that the proposed 

rulemaking does not meet the definition of a “Major environmental rule” as defined in that 

statute, and in addition, if it did meet the definition, would not be subject to the requirement to 

prepare a regulatory impact analysis. A “Major environmental rule” means a rule, the specific 

intent of which is to protect the environment or reduce risks to human health from 

environmental exposure, and that may adversely affect in a material way the economy, a sector 

of the economy, productivity, competition, jobs, the environment, or the public health and 

safety of the state or a sector of the state. Additionally, the proposed rulemaking does not meet 

any of the four applicability criteria for requiring a regulatory impact analysis for a “Major 

environmental rule”, which are listed in Texas Government Code, §2001.0225(a). Texas 

Government Code, § 2001.0225 applies only to a “Major environmental rule”, the result of 

which is to: 1) exceed a standard set by federal law, unless the rule is specifically required by 

state law; 2) exceed an express requirement of state law, unless the rule is specifically required 

by federal law; 3) exceed a requirement of a delegation agreement or contract between the state 

and an agency or representative of the federal government to implement a state and federal 

program; or 4) adopt a rule solely under the general powers of the agency instead of under a 

specific state law. 

The specific intent of the proposed rules is to comply with the requirements of 42 U.S.C. 

§7511a and §7511d (FCAA, §182 and §185) for the DFW and HGB 2008 ozone nonattainment 

areas, as discussed further elsewhere in this preamble. Penalty fee programs are a required 

component of SIPs for ozone nonattainment areas that are classified as severe or extreme. Fees 
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are required to be collected for all major stationary sources in severe or extreme ozone 

nonattainment areas that do not attain the ozone standard by their attainment dates. If the fee 

is not imposed and collected by the state, then 42 U.S.C. §7511d(d) (FCAA, §185(d)) requires 

that the EPA shall impose and collect the fee (and may collect interest). The applicability of the 

fee may have a benefit in reducing emissions of ozone precursors in ozone nonattainment 

areas by incentivizing sources to reduce emissions further, but the proposed rules will not 

require emission reduction. 

States are required to adopt State Implementation Plans (SIPs) with enforceable emission 

limitations and other control measures, means, or techniques, as well as schedules and 

timetables for compliance, as may be necessary or appropriate to meet the applicable 

requirements of the FCAA. As discussed in the FISCAL NOTE portion of this preamble, the 

proposed rules are not anticipated to add any significant additional costs to affected 

individuals or businesses beyond what is necessary to comply with federal law on the economy, 

a sector of the economy, productivity, competition, jobs, the environment, or the public health 

and safety of the state or a sector of the state. If a state does not comply with its obligations 

under 42 USC, §7410 (FCAA, §110) to submit SIPs, states are subject to discretionary sanctions 

under 42 USC, §7410(m) (FCAA, §110(m)) or mandatory sanctions under 42 USC, §7509 (FCAA, 

§179); as well as the imposition of a federal implementation plan (FIP) under 42 USC, §7410 

(FCAA, §110(c)). 

The requirement to provide a fiscal analysis of regulations in the Texas Government Code was 

amended by Senate Bill (SB) 633 during the 75th legislative session. The intent of SB 633 was to 

require agencies to conduct a regulatory impact analysis of extraordinary rules. These are 

identified in the statutory language as major environmental rules that will have a material 
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adverse impact and will exceed a requirement of state law, federal law, or a delegated federal 

program, or are adopted solely under the general powers of the agency. With the understanding 

that this requirement would seldom apply, the commission provided a cost estimate for SB 633 

that concluded "based on an assessment of rules adopted by the agency in the past, it is not 

anticipated that the bill will have significant fiscal implications for the agency due to its limited 

application." The commission also noted that the number of rules that would require 

assessment under the provisions of the bill was not large. This conclusion was based, in part, 

on the criteria set forth in the bill that exempted rules from the full analysis unless the rule was 

a major environmental rule that exceeds a federal law. Because of the ongoing need to meet 

federal requirements, the commission routinely proposes and adopts rules incorporating or 

designed to satisfy specific federal requirements. The legislature is presumed to understand 

this federal scheme. If each rule proposed by the commission to meet a federal requirement 

was a major environmental rule that exceeds federal law, then each of those rules would 

require the full regulatory impact analysis contemplated by SB 633. Requiring a full regulatory 

impact analysis for all federally required rules is inconsistent with the conclusions reached by 

the commission in its cost estimate and by the Legislative Budget Board (LBB) in its fiscal notes. 

Since the legislature is presumed to understand the fiscal impacts of the bills it passes, and 

that presumption is based on information provided by state agencies and the LBB, the that the 

intent of SB 633 was only to require the full regulatory impact analysis for rules that are 

extraordinary in nature. While the proposed rules may have a broad impact, that impact is no 

greater than is necessary or appropriate to meet the requirements of the FCAA, and in fact 

creates no additional impacts since the proposed rules do not impose burdens greater than 

required to comply with federal law, as discussed elsewhere in this preamble. For these 

reasons, the proposed rules fall under the exception in Texas Government Code, §2001.0225(a), 

because they are required by, and do not exceed, federal law. The commission has consistently 
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applied this construction to its rules since this statute was enacted in 1997. Since that time, the 

legislature has revised the Texas Government Code, but left this provision substantially 

unamended. It is presumed that "when an agency interpretation is in effect at the time the 

legislature amends the laws without making substantial change in the statute, the legislature is 

deemed to have accepted the agency’s interpretation." (Central Power & Light Co. v. Sharp, 919 

S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with per curiam opinion respecting 

another issue, 960 S.W.2d 617 (Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 

(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 414 S.W.2d 172 (Tex. 

1967); Dudney v. State Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); 

Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 2000, pet. denied); 

and Coastal Indust. Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).) 

The commission’s interpretation of the regulatory impact analysis requirements is also 

supported by a change made to the Texas Administrative Procedure Act (APA) by the legislature 

in 1999. In an attempt to limit the number of rule challenges based upon APA requirements, the 

legislature clarified that state agencies are required to meet these sections of the APA applying 

the standard of "substantial compliance" specified in Texas Government Code, §2001.035. The 

legislature specifically identified Texas Government Code, §2001.0225 as falling under this 

standard. 

As presented in this analysis and elsewhere in this preamble, the evidence supports the 

conclusion that the commission has substantially complied with the requirements of Texas 

Government Code, §2001.0225. The proposed rules implement the requirements of the FCAA 

as discussed in this analysis and elsewhere in this preamble. The proposed rules were 

determined to be necessary to comply with federal law and will not exceed any standard set by 

state or federal law. These proposed rules are not an express requirement of state law. The 
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proposed rules do not exceed a requirement of a delegation agreement or a contract between 

state and federal government, as the proposed rules, if adopted by the commission and 

approved by EPA, will become federal law as part of the approved SIP required by 42 U.S.C. 

§7410 (FCAA, §110). The proposed rules were not developed solely under the general powers of 

the agency but are authorized by specific sections of Texas Health and Safety Code (THSC), 

Chapter 382 (also known as the Texas Clean Air Act), and the Texas Water Code, which are cited 

in the STATUTORY AUTHORITY section of this preamble, including THSC, §§382.011, 382.012, 

and 382.017. Therefore, this proposed rulemaking action is not subject to the regulatory 

analysis provisions of Texas Government Code, §2001.0225(b). 

The commission invites public comment regarding the Draft Regulatory Impact Analysis 

Determination during the public comment period. Written comments on the Draft Regulatory 

Impact Analysis Determination may be submitted to the contact person at the address listed 

under the Submittal of Comments section of this preamble. 

Takings Impact Assessment 

Under Texas Government Code, §2007.002(5), taking means a governmental action that affects 

private real property, in whole or in part or temporarily or permanently, in a manner that 

requires the governmental entity to compensate the private real property owner as provided by 

the Fifth and Fourteenth Amendments to the United States Constitution or §17 or §19, Article I, 

Texas Constitution; or a governmental action that affects an owner’s private real property that 

is the subject of the governmental action, in whole or in part or temporarily or permanently, in 

a manner that restricts or limits the owner’s right to the property that would otherwise exist in 

the absence of the governmental action; and is the producing cause of a reduction of at least 25 

percent in the market value of the affected private real property, determined by comparing the 



   
   

     
 

 

 

 

 

 

  

  

  

  

 

 

  

 

  

 

 

 

  

 

  

  

 

 
Texas Commission on Environmental Quality Page 68 
Chapter 101 – General Air Quality Rules 
Rule Project No. 2023-131-101-AI Commissioner’s Pre-filing Copy 

market value of the property as if the governmental action is not in effect and the market value 

of the property determined as if the governmental action is in effect. The commission 

completed a takings impact analysis for the proposed rulemaking action under the Texas 

Government Code, §2007.043. 

The primary purpose of this proposed rulemaking action, as discussed elsewhere in this 

preamble, is to meet federal requirements for the inclusion of penalty fee programs for major 

stationary sources in State Implementation Plans (SIPs) as mandated by 42 United States Code 

(USC), §§7410, 7511a, and 7511d (Federal Clean Air Act (FCAA), §§110, 182 and 185). Penalty 

fee programs are a required component of SIPs for ozone nonattainment areas that are 

classified as severe or extreme. Fees are required to be collected for all major stationary 

sources in severe or extreme ozone nonattainment areas that do not attain the ozone standard 

by their attainment dates. If the fee is not imposed and collected by the state, then 42 U.S.C. 

§7511d(d) (FCAA, §185(d)) requires that the EPA shall impose and collect the fee (and may 

collect interest). The applicability of the fee may have a benefit in reducing emissions of ozone 

precursors in ozone nonattainment areas by incentivizing sources to reduce emissions further, 

but the proposed rules will not require emission reduction. 

States are required to adopt SIPs with enforceable emission limitations and other control 

measures, means, or techniques, as well as schedules and timetables for compliance, as may be 

necessary or appropriate to meet the applicable requirements of the FCAA. If a state does not 

comply with its obligations under 42 USC, §7410 (FCAA, §110) to submit SIPs, states are subject 

to discretionary sanctions under 42 USC, §7410(m) (FCAA, §110(m)) or mandatory sanctions 

under 42 USC, §7509 (FCAA, §179); as well as the imposition of a federal implementation plan 

(FIP) under 42 USC, §7410(c) (FCAA, §110(c)). 
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The proposed rules will not create any additional burden on private real property beyond what 

is required under federal law, as the proposed rules, if adopted by the commission and 

approved by EPA, will become federal law as part of the approved SIP required by 42 U.S.C. 

§7410 (FCAA, §110). The proposed rules will not affect private real property in a manner that 

would require compensation to private real property owners under the United States 

Constitution or the Texas Constitution. The proposal also will not affect private real property in 

a manner that restricts or limits an owner’s right to the property that would otherwise exist in 

the absence of the governmental action. Therefore, the commission concludes that the 

proposed rulemaking will not cause a taking under Texas Government Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed this rulemaking for consistency with the CMP goals and policies in 

accordance with the regulations of the Coastal Coordination Advisory Committee and 

determined that the amendments are consistent with CMP goals and policies because the 

rulemaking is a fee rule, which is a procedural mechanism for paying for commission programs; 

will not have direct or significant adverse effect on any coastal natural resource areas; will not 

have a substantive effect on commission actions subject to the CMP; and promulgation and 

enforcement of the amendments will not violate (exceed) any standards identified in the 

applicable CMP goals and policies. 

Written comments on the consistency of this rulemaking may be submitted to the contact 

person at the address listed under the Submittal of Comments section of this preamble. 
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Effect on Sites Subject to the Federal Operating Permits Program 

Chapter 101, Subchapter K would not require revisions to existing Federal Operating Permits 

under 30 TAC §122, Federal Operating Permits Program. 

Announcement of Hearing 

The commission will hold a virtual public hearing on this proposal on June 12, 2025, at 2:00 

p.m. via virtual platform such as Microsoft Teams. The hearing is structured for the receipt of 

oral comments by the public. Individuals may register to provide oral comments and may 

present oral statements when called upon in order of registration. Open discussion will not be 

permitted during the hearing; however, commission staff members will be available to discuss 

the proposal 30 minutes prior to the hearing. 

Individuals who plan to attend the hearing virtually and want to provide oral comments and/or 

want their attendance on record must register by June 5, 2025, for the June 12, 2025, hearing. 

To register for the hearing, please email Rules@tceq.texas.gov and provide the following 

information: your name, your affiliation, your email address, your phone number, and whether 

or not you plan to provide oral comments during the hearing. Instructions for participating in 

the hearing will be sent by June 6, 2025, for the June 12, 2025, hearing to those who register for 

the hearing. 

Members of the public who do not wish to provide oral comments but would like to view the 

hearing may do so at no cost at: 

https://events.teams.microsoft.com/event/589ff6dc-dcbe-4ce9-ae8c-45a18864e652@871a83a4-

a1ce-4b7a-8156-3bcd93a08fba 

https://events.teams.microsoft.com/event/589ff6dc-dcbe-4ce9-ae8c-45a18864e652@871a83a4
mailto:Rules@tceq.texas.gov
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Persons who have special communication or other accommodation needs who are planning to 

attend the hearing should contact Sandy Wong, Office of Legal Services at (512) 239-1802 or 1-

800-RELAY-TX (TDD). Requests should be made as far in advance as possible. 

Submittal of Comments 

Written comments may be submitted to Gwen Ricco, MC 205, Office of Legal Services, Texas 

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to 

fax4808@tceq.texas.gov. Electronic comments may be submitted at: 

https://tceq.commentinput.com/comment/search. File size restrictions may apply to comments 

being submitted via the TCEQ Public Comments system. All comments should reference Rule 

Project Number 2023-131-101-AI. The comment period opens on May 6, 2025, and closes on 

June 18, 2025. Please choose one of the methods provided to submit your written comments. 

Copies of the proposed rulemaking can be obtained from the commission’s website at 

https://www.tceq.texas.gov/rules/propose_adopt.html. For further information, please contact 

Jill Dickey-Hull, Emissions Assessment Section, 512-239-5912, and 185Rule@tceq.texs.gov. 

mailto:185Rule@tceq.texs.gov
https://www.tceq.texas.gov/rules/propose_adopt.html
https://tceq.commentinput.com/comment/search
mailto:fax4808@tceq.texas.gov
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SUBCHAPTER K: FAILURE TO ATTAIN FEE FOR THE 2008 EIGHT-HOUR OZONE STANDARD 

§101.700 – 101.718 

Statutory Authority 

The new sections are proposed under Texas Water Code (TWC), §5.102, concerning General 

Powers, that provides the commission with the general powers to carry out its duties under the 

TWC; TWC, §5.103, concerning Rules, that authorizes the commission to adopt rules necessary 

to carry out its powers and duties under the TWC; TWC, §5.105, concerning General Policy, that 

authorizes the commission by rule to establish and approve all general policy of the 

commission; and under Texas Health and Safety Code (THSC), §382.017, concerning Rules, that 

authorizes the commission to adopt rules consistent with the policy and purposes of the Texas 

Clean Air Act. 

The new sections are also proposed under TWC, §5.701, concerning Fees, that authorizes the 

commission to charge and collect fees prescribed by law; TWC, §5.702, concerning Payment of 

Fees Required When Due, that requires fees to be paid to the commission on the date the fee is 

due; TWC, §5.703, concerning Fee Adjustments, that specifies that the commission shall not 

consider adjusting the amount of a fee due if certain conditions are met; TWC, §5.705, 

concerning Notice of Violation, that authorizes the commission to issue a notice of violation to 

a person required to pay a fee for knowingly violating reporting requirements or calculating the 

fee in an amount less than the amount actually due; and TWC, §5.706, concerning Penalties and 

Interest on Delinquent Fees, that authorizes the commission to collect penalties for delinquent 

fees due to the commission. The new sections are also proposed under THSC, §382.002, 

concerning Policy and Purpose, that establishes the commission’s purpose to safeguard the 

state's air resources, consistent with the protection of public health, general welfare, and 
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physical property; THSC, §382.011, concerning General Powers and Duties, that authorizes the 

commission to control the quality of the state’s air; and THSC, §382.012, concerning the State 

Air Control Plan, that authorizes the commission to prepare and develop a general, 

comprehensive plan for the proper control of the state’s air; and THSC, §382.0622, concerning 

Clean Air Act Fees, specifying that any fees collected as required by Federal Clean Air Act 

(FCAA), §185 are clean air act fees under the THSC. The new sections are also proposed to 

comply with FCAA, 42 United States Code (USC), §7511a(d)(3), (e), and (f) (FCAA, §182(d)(3), (e), 

and (f)) regarding Plan Submissions and Requirements for ozone nonattainment plan revisions; 

and 42 USC, §7511d (FCAA, §185) regarding Enforcement for Severe and Extreme ozone 

nonattainment areas for failure to attain. 

The proposed new sections implement the requirements of THSC, §§382.002, 382.011, 382.012, 

382.017 and 382.0622; TWC, §§5.102, 5.103, 5.105, 5.701 - 5.703 and 5.705 – 5.706; as well as 

FCAA, 42 USC, §7511a(d)(3), (e), and (f) and §7511d (FCAA, §182(d)(3), (e), and (f), and §185). 

§101.700. Definitions. 

The following terms, when used in this subchapter, have the following meanings unless 

the context clearly indicates otherwise. 

(1) Actual emissions--As defined in §101.10 of this title (relating to Emissions 

Inventory Requirements). 

(2) Area §185 Obligation--The total annual amount of Failure to Attain Fees due 

from all applicable major stationary sources or Section 185 Accounts in a severe or extreme 
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ozone nonattainment area that failed to attain the 2008 eight-hour ozone National Ambient Air 

Quality Standard by its applicable attainment date. 

(3) Attainment date--The U.S. Environmental Protection Agency-specified date 

that a severe or extreme nonattainment area must attain the 2008 eight-hour ozone National 

Ambient Air Quality Standard. 

(4) Baseline amount--Tons of volatile organic compounds and/or nitrogen oxides 

emissions calculated separately at a major stationary source, using data submitted to and 

reviewed the executive director. The baseline amount is the lower of baseline emissions (actual 

emissions) or total annual authorizations or pending authorizations emissions at a major 

stationary source during the baseline year or timeframe as otherwise specified under this 

subchapter. 

(5) Baseline emissions--Emissions reported in tons in the annual emissions 

inventory submitted to and recorded by the agency each calendar year per the requirements of 

§101.10 of this title. The emissions must include all annual routine emissions associated with 

authorized normal operations, which includes reported emissions from authorized 

maintenance, startup, and shutdown activities and excludes all unauthorized emissions. The 

timeframe options are as follows: 

(A) reported emissions from the baseline year; or 

(B) reported emissions as an average of any single consecutive 24-month 

period as allowed under §101.705(b)(2) of this title (relating to Baseline Amount) for major 
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stationary sources with emissions that are irregular, cyclic, or otherwise vary significantly from 

year to year. 

(6) Baseline year--The baseline year is January 1 through December 31 of the 

calendar year that contains the attainment date unless otherwise specified in this subchapter. 

(7) Electric utility steam generating unit--As defined in §116.12 of this title 

(relating to Nonattainment and Prevention of Significant Deterioration Review Definitions). 

(8) Emissions unit--As defined in §101.1 of this title (relating to Definitions). 

(9) Equivalency credits--An amount equivalent to the revenue collected in 

accordance with §101.703 of this title (relating to Fee Equivalency Account) for accumulation in 

the Fee Equivalency Account. 

(10) Extension year--A year as defined in FCAA §181(a)(5). 

(11) Failure to Attain Fee--The fee assessed and due from each major stationary 

source or Section 185 Account based on actual emissions whether authorized or unauthorized 

of volatile organic compounds, nitrogen oxides, or both pollutants that exceed 80% of the 

baseline amount. 

(12) Fee assessment year--Calendar year used to calculate and assess the Failure 

to Attain Fee under the provisions of this subchapter. 
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(13) Fee collection year--Calendar year in which the Failure to Attain Fee is 

invoiced. 

(14) Major stationary source--As defined under §116.12 of this title (relating to 

Nonattainment and Prevention of Significant Deterioration Review Definitions). 

(15) Section 185 Account--The TCEQ-assigned account number for one major 

stationary source or a group of two or more major stationary sources under common control 

located within the same severe or extreme 2008 eight-hour ozone National Ambient Air Quality 

Standard nonattainment area. 

§101.701. Applicability. 

(a) The provisions of this subchapter will become applicable in an area classified as 

severe or extreme under the 2008 eight-hour ozone National Ambient Air Quality Standard 

(NAAQS or standard) when the U.S. Environmental Protection Agency (EPA) determines that the 

area has failed to attain the standard by its applicable severe or extreme attainment date. The 

determination will be the effective date of EPA’s finding of failure to attain notice published in 

the Federal Register. 

(b) Except as otherwise provided in §101.702 of this title (relating to Exemption), the 

provisions of this subchapter apply to all regulated entities that meet the definition of major 

stationary sources of volatile organic compounds or nitrogen oxides located in a nonattainment 

area classified as severe or extreme for the 2008 eight-hour ozone standard. 
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§101.702. Exemption. 

No source subject to the Failure to Attain Fee under this subchapter is required to remit 

the fee during any calendar year for which the U.S. Environmental Protection Agency has 

finalized an extension of the attainment date for the nonattainment area applicable to the 

source under the 2008 eight-hour ozone National Ambient Air Quality Standard. 

§101.703. Fee Equivalency Account. 

(a) Fee Equivalency Account. The executive director will establish and maintain a Fee 

Equivalency Account to document revenue collected and available for use in demonstrating 

equivalency with the Area §185 Obligation. No actual money will be deposited into the Fee 

Equivalency Account. The Fee Equivalency Account will reflect equivalency credits based upon 

revenue collected and made available for programs of the Texas Emissions Reduction Plan 

(TERP) under authority of the Texas Health and Safety Code, Chapter 386. 

(b) Revenue eligibility. The revenue eligible for credits to the Fee Equivalency Account 

must be from the severe or extreme 2008 eight-hour ozone National Ambient Air Quality 

Standard (NAAQS or standard) nonattainment area and cannot be transferred between 

nonattainment areas. 

(c) Revenue credited. The revenue credited to the Fee Equivalency Account will be 

credited for the years TERP funding is expended in a severe or extreme 2008 eight-hour ozone 

standard nonattainment area beginning with the first fee assessment year until the Failure to 

Attain Fee no longer applies to the nonattainment area as described under §101.718 of this title 
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(relating to Cessation of Program). 

(d) Other revenue sources. The executive director may credit revenue from other 

emissions reductions grant programs as funds become available. The executive director will 

apply revenue from such grant programs to the Fee Equivalency Account according to the 

requirements of this section and §101.704 of this title (relating to Fee Equivalency Accounting). 

§101.704. Fee Equivalency Accounting. 

(a) Fee Equivalency Account credits. Equivalency Credits will be on a dollar-for-dollar 

basis and will not be discounted due to the passage of time. Equivalency Credits can be 

accumulated in the Fee Equivalency Account from year to year if a surplus exists in any given 

year and used to offset the Area §185 Obligation determination. 

(b) Area §185 Obligation determination. Annually, the executive director will calculate 

the applicable Area §185 Obligation for all major stationary sources or Section 185 Accounts in 

a severe or extreme 2008 eight-hour ozone National Ambient Air Quality Standard (NAAQS or 

standard) nonattainment area by summing the Failure to Attain Fee for each major stationary 

source or Section 185 Account. The summed amount will represent the calendar year Area §185 

Obligation for the severe or extreme 2008 eight-hour ozone standard nonattainment area. The 

annual Area §185 Obligation will be calculated using actual emissions reported under §101.10 

of this title (relating to Emissions Inventory Requirements) for the fee assessment year. 

(c) Annual demonstration of equivalency. The executive director will annually determine 

the amount of equivalency credits available in the Fee Equivalency Account to determine the 
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Area §185 Obligation calculated under this subsection. This demonstration will continue 

annually until the 2008 eight-hour ozone standard nonattainment area is no longer subject to 

the fee according to the provisions of §101.718 of this title (relating to Cessation of the 

Program). 

(1) The annual determination of equivalency will be calculated as follows. 

Figure: 30 TAC §101.704(c)(1) 

𝐹𝑒𝑒𝐵𝑎𝑙𝑎𝑛𝑐𝑒 = 𝐴𝑟𝑒𝑎𝑂𝑏𝑙𝑖𝑔𝑎𝑡𝑖𝑜𝑛 − 𝐹𝑒𝑒𝐸𝑞𝑢𝑖𝑣𝐴𝑐𝑐𝑡 

Definitions: 

AreaObligation = The Area §185 Obligation calculated under subsection (c) of 

this section representing the sum of the Failure to Attain Fee from all major stationary sources 

or Section 185 Accounts in the severe or extreme 2008 eight-hour ozone standard 

nonattainment area for a fee assessment year. 

FeeEquivAcct = Amount of Equivalency Credits in the Fee Equivalency Account as 

determined under §101.703 of this title (relating to Fee Equivalency Account). 

FeeBalance = The balance (amount remaining) in the Fee Equivalency Account 

after the Equivalency Credits are applied to the Area §185 Obligation for a fee assessment year. 
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