























































































































































https://www.epa.gov/title-v-operating-permits/permit-fees
https://www.epa.gov/title-v-operating-permits/permit-fees


































































































































































https://www.epa.gov/system/files/documents/2024-10/memorandum-sec-185-penalty-fees-for-year-2024_0.pdf
https://www.epa.gov/system/files/documents/2024-10/memorandum-sec-185-penalty-fees-for-year-2024_0.pdf






https://www.tceq.texas.gov/airquality/point-source-ei/185-fee






http://www.gpo.gov/




12264 vy Fede y e iste /Vol.

80, No. 44/Fri a , Mar h 6, 201 /Rulesyan Regulations

ENVIRONMENTAL PROTECTION y
AGENCY vy

40 CFR Parts 50, 51, 52, 70, and 71

[EPAsHQ-OAR-2010-0885; FRL-9917-29—
OAR] y

RIN 2060-AR34 y

Implenyentation of the 2008 National
Ambient Air Quality Standards foryy
Ozone: State Implementation Plan
Requirements

AGENGY: Environmental Protection
Agenc {EPA).

ACTION: Final rule.

SUMMARY: The U.S. Environmental
Protection Agenc (EPA) is establishing
a final rule for ingplementing the 2008
ozone national ambient air qualiy
standards (NAAQS) (the 2008 ozone
NAAQS”) that were promulgated on
March 12, 2008. This final rule
addrgsses a range of nonattainment area
state implementation plan (SIP)
requirenysnts for the 2008 ozong y
NAAQS, including requirements
pertaining to attainment
deynonstrations, reasonyple further
progress (RFP), reasonabl availabje y
control technolog (RACT)yreasonabl
available contrgl mpasuresfRACM),
major new source review (NSR), y
emnyission inventories, and the timing of
SIPwubmissions and of compliance with
enyission control measures in the SIP.y
Other issugs alsgyaddressedyin this final
rule are the revocation of the 1997
ozone WAAQS and anti-backsliding

requirements that appl when the 1997 ydogket, an elgctronic yop of this ngtice y

ozone NAAQS are revoked. If the
primar or sgcopday ozong NAAQS are
revised in the future, thy BRA expecis
that this rule will helpy facilitate
implementation of an new standards.

DATES:yThis final rule iy effegtive on
April 6, 2015.

ADDRESSES: The EBA has established &
docket for this agtion under Docket IDy
No. EPA-HQ-OAR-2011-0885. il
doguments in the dockeyare lisyed in
http://www.regulations.gov. Although
listedyin thy index, some information is
not publicl available, i.e., confidential
business information (CBIyor other
information whose disclosure is
restrictad b statute. Ceytain other

Constitution Avenue NW., Washington,
DC 20004. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monda through Frida , excluding legal
holida s. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566-1742. y

FOR FURTHER INFORMATION CONTACT: For
further general information on this y
rulemaking, contact Br. Karl Pepple, y
Office of Air Qualit Planning and
Standards, U.S. Environmental
Protection Agenc ,b phone at (206)
553-1778, orb email at pepple.karl@
epa.gov; or Mr. Butch Stackhouse,
Office of Air Qualit Planning and
Standards, U.S. Environmental
Protection Agenc , phone number (919)
54]1-5208, or b email at
stackhouse.butch@epa.gov. 'y

SUPPLEMENTARY INFORMATION:

I. Gene Info mation

A. Does this action apply to me? 'y

Entities potentiall affected directly
b this final rule includeystate, local and
tribal ggvernments. Entities potentiall
affected indirectl b this final rule y
include owners and operators of sourcey
of emissions [volatile organic
compounds (VOCs) and nitrogenyoxides
(NOx)] that contribute to ground-leywel
ozone formation.

B. Where can I geva copy of this
document and otheryelatedy

informatjon?
In addition to being avgilable in the y

will be pgsted at http://www.epa.gov/
air/ozonepollution/actioys.html#impl
urger “‘recent actions.” 'y

C. How is Yhig notice organized?

The information presented in this y
notice is organized as follows:

I. General ynformation
A. Does this action appl to me?

B. Where can I get a cop of this dogumentyyy

and other related information?
C. How is this notice organized?
II. Bagkground
III. Wihat are the SIP requirements for the
2008 gzone NAAQS?
A. What are thy applicably deadlimes for
nonattainment areas under the 2008
ozone NAAQS?

material, such as cop righted nmterfally v B. What are the requjrements foy modeling

is noy placedyonythe mterget and will be y

publicl available onl in hard cop
form. Publicl available docket
materials gre available either
electronicall in ht§p://
www.regulations.gov or intard cop at
the EPA Docket Center, Room Number
3334 in thg EPA William Jefferson
Clinton West Building, locatedyat 1301

and attainment demonstration SIPs?

C. What are the RFP requirenyents for the y
2008 ozpne NAAQS?

D. How do RACT and RACM requirements
appl for 2008 ozone NAAQS
nonattainment ayeas?

E. Doey the 2008 ozone NAAQS resyltin y
an ngw vehicle I/M progranys?

F.#How doesyransportation confoymit
appl to the 2008 ozone NAAQS? y

G.jWhat requirements for general
conformit appl to the 2008 ozong
NAAQS?

H. What are the requirements for
contingenc measures in the event of
failure to meet a milestone or to attain¥y

Y 1. How do the NSR requirements appl for

the 2008 ozone NAAQS?

J. What are the emission inventor and y
emission statement requirements?

K. What are the ambient monitoring
requirements?

L. How can an area qualif fora 1- ear
attainment deadline extension?

M. How will the EPA identif whether a
potential rural transport area is adjacent
to an urban area?

N. What are the special requirenyents for
multi-state nonattainment areas?

0. How will the EPA address interstate ynd

y international ozone transport?

P. How will the CAA section 182(f) NOx
provisions be handled?

Q. Emissions Reduction Benefits of Energy y
Efficienc /Renewable Energ Pglicigs
and Programs, Land Use Planning and
Travel Efficienc

R. Efforts to Encowurage a Multispollutant
Approach When Developing 2008 Ozone
SIPs

S. What are the requirements for the @zone
Transport Region (OTR)?

T.yAre theryan addjtional requirements
related to enforcement and compliance? y

U. What are the requirements for
addressing emergenc epysodes?

V. How does the “4Clean Data Polic " appl
to the 2008 ozone NAAQS?

W. How doesyhis final rule appl to tribey?

X. What collaboratiye prggram has theyEPA
implemented for the 2008 ozone
NAAQS?

IV.yWhat are thy anti-backsliding
requirements for the revoked 1997 ozone
NAAQS?

A. What is the effectiveydate of the
revocation of the 1997 ozone NAAQS?
B.What are the applicakple requirements for

anyi-backsliyling purposes following the y

revocation of thy 1997 ozone NAAQS?

C. Application of Transition Requirementy
to Nonattainment and AttainmentjAreas y

D. Satisfaction of Anti-backsliding
Requirements for an Arep

E. How will the EPA’s determination of
attainment (““Clean Data”) regulation
appl for purposes of the anti- y
backsliding requirements?

F. What is the relationship between
implementation of the 3008 ozone y
NAAQS and the CAA title V permits
program?

V. Environmental Justice Considerations

VIyStatutor and Executive Order Reviews
A. Executive Order 12866: Regulator

Planning and Review and Executive
Ordey 13563y Improving Regulation and
Regulator Review

B. Paperwork Reduction Act

C. Regulator Flexibilit Agt

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executivg Order 13175: Consultation
and Coordination With Indian Tribal
Governmenty
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pre-2011 baseline ear. Commenters
generall supported the alternate
baseline ear proposal, however, y
opposing commenters stated the
proposed 3 percent reduction y
requirement seemed to penalize states
selecting a pre-2011 baseline ear. y
Response: The first commenter
correctl identifies that the EPA’s
selection of the 2011 baseline ear y
creates a gap period of up to 12 months
between the end of the 6 ear ROP

Commenters generall agreed with our
proposal, however, several commenters
indicated that RFP demonstrations are
state specific and do not negessaril rel
on a regional inventor .

Response: The EPA believes that the
CAA requires that RFP be demonstrated
for a nonattainment area as a whole.
Thus, in order to effectivel anal ze
RFP reductions and ensure that the
entire nonattainment area achieves the
RFP requirements, it is critical that the

period and the latest attainment date for ysame baseline be used for all portions of

Moderate areas. The final rule specifies
that RFP for this 1- ear gap period is
whatever additional emissions y
reductions are needed to achieve the
goal of attainment. We believe that
requiring Moderate areas using 2011 as
a base ear to obtain an additional 3
percent per ear during the 2018
attainment ear where doing so is not

the area. We note that CAA section
182(j), requires that states in a multi-
state nonattainment area take all y
reasonable steps to coordinate their

plan. y
3. Can emission reductions from sources

located outside the nonattainment area
boundar appl toward ROP and RFP?

necessar to attainment would be more ya, Summar of Proposal y

than Congress intended to require
through the RFP requirements under
Part D of Subchapter 1 of the CAA
Amendments of 1990. However, because
a pre-2011 baseline would bey
voluntaril selected b a state and y
would create a larger gap period before
the attainment date than a 2011 baseline
(as much as 2 to 4 ears), we believe the
language “whatever additional y
emissions reductions are needed for
attainment” is not specific enough to
ensure annual incremental progress
through the latest attainment date. y
Therefore, we are finalizing as proposed
an additional 3 percent per ear as a
reasonable RFP reduction requirement
for a state that chooses to take advantage
of the regulator flexibilit this
regulation offers b selecting a pre-2011
baseline. CAA section 171(1) defines
reasonable further progress under
Subpart D to include such annual y
reductions as “ma reasonable be
required b the Administrator for the
purpose of ensuring attainment of the
applicable national ambient air qualit
standard b the applicable date.” y
Consistent with that, if a state chooses
to use an earlier baseline ear, its total y
RFP emission reduction obligation y
should be to ensure that additional
reductions averaging 3 percent per ear
for eachy ear be ond the first 6 ears
until the ear before the attainment ear
are provided for in the RFP plan. y
However, the EPA continues to believe
the 2011 NEI reporting ear is the
preferred lyaseline ear for RFP planning
purposes.

Comment: Comments were mixed in
relation to the proposal that states y
associated with multi-state y
nonattainment areas must consult and
agree on the same alternate ear to usg
as the baseline ear for RFP. y

The EPA proposed that for the 2008
ozone NAAQS states ma not take credit
g)r VOC or NOx reductions occurring

utside the nonattainment area for y
purposes of meeting the 15 percent ROP
requirement and 3 percent RFP y
requirements of CAA sections 172(c)(2),

82(b)(1) and (c)(2)(B). In the preamble
to the proposal, the EPA noted that it
would be sound polic to allow areas to
use reductions coming from outside the
area to meet ROP/RFP requirements, but
concluded that in light of the reasoning
used in Natural Resources Defense
Council (NRDC)v. EPA, 571 F.3d 1245
(D.C. 2009), and the language of the
CAA, there is no legal basis for states to
credit emissions reductions from
sources outside the nonattainment area
for satisf ing ROP/RFP requirements. In
the proposed rule, we also stated that if
the EPA received comment providing a
clear legal justification for allowing
areas to take credit in their RFP plan for
reductions outside the nonattainment
area, we would consider adopting that
approach in the final rule. y

b. Final Action and Rationale y

The EPA is finalizing the y
interpretation that states ma not take
credit for VOC or NOx reductions y
occurring from sources outside the
nonattainment area for purposes of
meeting the 15 percent ROP and 3 y
percent RFP requirements of CAA
sections 172(c)(2), 182(b)(1) and y
{c)(2)(B). This approach means that RQP
credit for meeting the 15 percent VOC
requirement for Moderate and above
ozone nonattainment areas in CAA
section 182(b)(1), and the additional 3
percent per ear REP requirement for
Serious and above ozone nonattainment
areas in CAA section 182(c)(2)(B), or for

meeting the RFP requirement of CAA
section 172(c)(2) for Moderate areas that
met the 15 percent requirement for a
previous NAAQS, can come onl from
emission reductions from sources
located within the nonattainment area.

The ROP/RFP requirements in CAA
sections 182(b)(1)(A)(i) and 182(c)(2)(B)
require that nonattainment SIPs provide
for emission reductions from ‘‘baseline
emissions.” CAA section 182(b)(1)(B)
defines baseline emissions as “the total
amount of actual VOC or NOx emissions
from all anthropogenic sources in the
area.” (emphasis added) The ROP/RFP
language in 182(b)(1)(B) and 182(c)(2)(B)
is almost identical to the language in the
CAA’s RACT provision that the D.C.
Circuit Court has interpreted as
requiring emission reductions to come
from within the nonattainment area and
not “from sources outside the
nonattainment area.” NRDC v. EPA, 571
F.3d 1245, 1256 (D.C. Cir. 2009).
Accordingl , for reasons explained more
full in the proposal, 78 FR 34178, at
34191 (June 6, 2013), the EPA has
concluded that there is no legal basis
allowing states to credit reductions
achieved at sources outside the
nonattainment area toward meeting
ROP/RFP requirements.

c. Comments and Responses

Comment: Several commenters
suggested that the EPA allow credit
toward meeting ROP/RFP for emission
reductions from an area larger than the
nonattainment area but related to or
affecting it, such as the same airshed or
an air qualit control region or a
“transport couple area.” These
comments emphasized the close
connection between air qualit within
the nonattainment area and emissions
from outside that area and argued that
controlling emissions from an area
outside a nonattainment area ma be a
ver effective wa to improve air qualit
within the nonattainment area. The
argued that statutor references to “the
area”” do not necessaril refer onl to the
“nonattainment area.” A commenter
suggested that CAA section 107(c)
provides the EPA the authorit to allow
outside-the-area reduction credits for
satisf ing RFP requirements. Other
commenters note that CAA section
182(b)(1)(B), viewed in isolation, does
not directl refer to sources in the
nonattainment ayea, but rather to
“sources in the area,” and that NRDC v.
EPA addresses sources in the
nonattainment area onl for purposes of
meeting RACT nonattainment SIP
requirements under CAA section
172(c)(1). Other cpmmenters took the
opposite view, arguing that the EPA had
no legal basis for allowing states to use y


mailto:�8�,*���.��,3*.���+���2DD�3**.,-�(D2@��,�.��3*,�IRC
mailto:�)*S�A/=*TT:�+*�+�1>�U?+�*2���,33*,.*�*���A�4*��(�*��C3��/P��*,,����,,�-�L"�"*�M*7L�)%M.L�Z*A�3*,M���@#��+*A��.��/�!�-/��.�#��*"�&#�'.3*�*/*��,"�*+,.��1#����5.F2�*(FC�f,N+g�,h����".��*��+,,.���*,�+.*#+*+��*)*"��*E,�+�����A��..#�*/��
mailto:�*A�-.)#*��.��*�-,)���.A�*��1A�*�P+�*1��*�"�.�,.-#��+�/*0%�&&�+)�"*�).+��*�.#*�,�,�.�,,.��*�N.�33*,.�+/��+."*�3/)/#�*��+���8*��.E�#@*#�"*+�*+*�
mailto:�)-#.#*�(�C�*7)��*3*,.+�),�*��@#BCD�/��/�+�.#�
mailto:����"�.A��,.+���,3*,�*�,*��G**��.1�*���"*#5�*5.#*�.#*�*+�,�1�*�+.*/+�.��"�����,�.*�.#*����+DDE���3�+(+.D2��*@,./��"�5��.+����.,#�*.#���.,�.-#)*�-H*��2�,��.#*�
mailto:��*��.**�+�@#*A�,����)�+/*"A�*+�+.#�3**����1*��+�*G*�,�*��1*�).#+*��2A�DD��+�*/"�.���.�,��,+��A�A��3����.��/�-*,�"�+�)�"Y*+�c>�Uj:�
mailto:2A@�DD�#��)�+�,��*��7�)����.��**+���.�3*.#.���.*�(A���"C�.*��1�5�**���+��*�3�,�4#,���+�8.*�*���.*��+�*7"@.)#��*�,�*(.�FC#&��.,%�(L1��MC,L&���M*L.DM7�)L�3*.�M*���,.I&R+�C�%�+,L�"/�2M�L�DD�%5ML�Z�M*�
mailto:��9*�:"*;."<�.,�=->��;�:�/*?��,.@*#0�%A*��*A&+��&.+�1.��".+��*.33*,.#��*,�*B�CDE*��+�
mailto:�7)��*3*,.+3*�.��/*���8�+.�.*+�9:;<=>;:?@*�BCD�1*��*5*+�.#��.#���"�.�4�.#�,�.#�,��.��3*.���*���

12274 y  Fede

e iste /Vol. 80, No. 44/Fri a , Mar h 6, 201 /Rules an Regulations

out of area reductions to meet RFP
requirements.

Response: As explained more full in
the Response to Comments document in
the docket, to some extent, the
comments in support of allowing out-of-
area credits were either polic
arguments or suggestions about how
best to implement a program allowing
such credits. The EPA agrees that some y
of these are good polic arguments, but
does not see a legal basis to allow this
approach. While some commenters did
provide legal arguments, upon y
examination the EPA does not believe
the overcome the restrictions in the
combined language of CAA section
182(b)(1)(B) with CAA sections
182(b)(1)(A)(i) and 182(c)(2)(B), and the
reasoning in NRDC v. EPA concerning
reductions within the nonattainment
area. (See the Response to Comments
document, located in the docket, for
detailed responses to all of the y
arguments presented and explaining
wh the EPA believes the statutory
provisions taken as a whole clearl y
support the interpretation that these
RFP reductions must occur within the
nonattainment area). y

4. Restrictions on Emission Reduction
Measures That Can Fulfill the ROP/RFP
Requirement y

a. Summar of Proposal y

The EPA proposed that, except as
specificall provided in CAA section
182(b)(1)(D) of the CAA, all SIP- y
approved or federall promulgated vy
emissions reductions that occur after the
baseline emissions inventor ear are
creditable for purposes of the ROP/RFP
requirements, provided that the
reductions meet the standard
requirements for creditabilit . That is, to
receive SIP credit, the reductions must
be enforceable, quantifiable, permanent
and surplus. y

b. Final Action and Rationale y

We are finalizing, as proposed, that all
SIP-approved or federall promulgated
emissions reductions that occur after the
baseline emissions inventor  ear from
sources located in the nonattainment y
area are creditable for purposes of the
ROP/RFP requirements, provided the y
reductions meet the standard
requirements for creditabilit and are
not prohibited b section 182(b)(1)(D) of
the CAA. y

For the reasons provided in the
preamble to the proposed rule, 78 FR
34178, at 34187 (June 6, 2013), the EPA
believes it is appropriate to credit y
emissions reductions that actuall occur
during the relevant ROP/RFP period and

aregulator provision adopting this y
same interpretation for purposes of
implementing the 1997 ozone NAAQS.
40 CFR 51.910(a)(2). No significant
comments were received. y

¥. How should states account for non-
creditable reductions when determining
compliance with the ROP/RFP emission
reduction requirements?

a. Summar of Proposal y

CAA Section 182(b)(1)(D) specifies
four categories of control measures that
are not creditable toward the 15 percent
ROP requirement under CAA section
182(b)(1)(A): (i) Measures related to
motor vehicle exhaust or evaporative
emissions promulgated b Januar 1,
1990; (ii) regulations concerning Reid
vapor pressure (RVP) promulgated b
November 15, 1990; (iii) measures to
correct previous RACT requirements;
and (iv) measures required to correct
I/M programs. As noted in the proposal,
with the exception of the first categor ,
reductions from these measures were
achieved man ears ago, so the
question of creditabilit is moot for RFP
credits for the 2008 ozone NAAQS. vy
Citing an assessment that at this point
in histor the ongoing emissions y
reductions from pre-1990 control
measures in the first categor are de
minimis the EPA proposed that states
would no longer need to perform the
complicated calculations for these
control measures to ensure that the are
not credited toward the 15 percent ROP
requirements under CAA section
182(b)(1)(D). (See 78 FR 34178 at 34189)

b. Final Action and Rationale y

Consistent with the proposal, the EPA
is finalizing the approach that
eliminates an obligation for states to
continue to perform emissions
reduction calculations for the pre-1990
control measures listed under CAA
section 182(b)(1)(D)(d). vy

The CAA section 182(b)(1)(D)(1) ¥y
provides that motor vehicle emission
reductions resulting from measures
promulgated “b Januar 1, 1990,”
(which can onl come from pre-1990
vehicles), are “not creditable.” The EPA
is aware that making the calculations
necessar to ensure a state does not take
credit for these measures would be “a
ver resource intensive process
requiring multiple modeling runs and
extensive staff time,” as we stated in the
proposal for this rulemaking. 26 y
Furthermore, the EPA recognizes that
emissions from pre-1990 vehicles are a
ver small and diminishing part of the
total emissions inventor for an RFP-
related ear associated with y

after the baseline ear. We prgmulgated y 2¢See 78 FR 341y8, at 34190 (June 6, 2013). y

implementation of the 2008 ozone
NAAQS (which under the final
implementation rules could start, at
earliest, in 2008). This final action will
relieve states of the burden of doing the
calculations “based on the de minimis
nature”’ of the potential credits.2?

c. Comments and Responses

Comment: A majorit of commenters
supported removing the calculations
requirement. However, one commenter
argued that the EPA cannot remove the
calculation requirement because the
provision in 182(b)(1)(D) that certain
emission reductions are “not creditable
toward RFP reductions ““is the sort of
extraordinaril rigid statutor provision
that does not allow for de minimis
exceptions.” The commenter further
asserts that the EPA has not
demonstrated that the non-creditable
reductions will alwa s be de minimis
because the EPA failed to review the
impact of this exception on an specific
nonattainment areas, rel ing instead on
national modeling from which the EPA
has claimed that local results ma var .

Response: The EPA thanks the
commenters that support this approach.
The EPA disagrees, however, with the
commenter who argued that the EPA
cannot relieve states of this burden
based on the de minimis impact of the
measures.

CAA section 182(b)(1)(C) established
a general rule allowing credit toward
RFP requirements for emission
reductions under a SIP that would occur
within the 6 ears following November
1990. CAA section 182(b)(1)(D)
established four narrow exceptions to
that general rule, three of which are
currentl entirel moot because the
have alread occurred and are not
ongoing reductions for future RFP
purposes. The comment concerns the
motor vehicle emission reduction
measures imposed on pre-1990 motor
vehicles. The EPA has concluded that
these reductions are ever diminishing as
each ear the motor vehicle fleet
continues to replace older vehicles with
new vehicles. The EPA estimates that b
2017 the control measures that appl to
the pre-1990 portion of the nationwide
vehicle fleet would account for onl
between 0.2 and 0.6 percent of total on-
road VOC or NOx emissions, or between
about 0.1 and 0.3 percent of total VOC
or NOx emissions inventories. Because
calculating those emissions reductions
would be ver resource intensive, the
EPA proposed not to require states to
calculate them based on the de minimis
nature of the reductions. Courts
recognize that agencies generall have

’s

27 Jbid.
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discretion to overlook circumstances
that in context can fairl be considered
de minimis such as requirements whose
literal application would mandatey
pointless expenditures ‘“when the
burdens of regulation ield a gain of
trivial or no value.” 28 The EPA does not
believe that the creditabilit exemption
in 182(b)(1)(D)(i) is so “extraordinaril
rigid” as to preclude a de minimis y
exception. y

The comment also claims that the
EPA has not demonstrated that these
circumstances are de minimis. Without
disputing the EPA’s conclusions as to
either the share of the emissions y
inventor or the resource burdens of the
calculations, the comment nevertheless
claims that “local results ma var ,”
and the EPA must assess reductions in
“specific nonattainment areas.” The
comment does not identif an area
where, or an evidence that, the impact
of the credits an where would be more
than de minimis. Moreover, the EPA
implicitl accounted for local variations
when it concluded in the proposal that
reductions associated with pre-1990
vehicles “ever where” will be ““a ver
small fraction of the total on-road VOC
emissions inventor b 2017.” y

6. What are the RFP plan requirements
for 2008 ozone nonattainment areas for
which no portion of the area has
previousl been required to meet the 15
percent ROP requirement for VOC in
section 182(b)(1) of the CAA? y

a. Summar of Proposal y

We proposed that newl designated
2008 nonattainment areas,29 namel
2008 ozone nonattainment areas for y
which a state has never adopted and
implemented a SIP providing for the
CAA section 182(b) 15 percent VOC
emission reductions, will be subject to
the 15 percent ROP requirement in CAA
section 182(b)(1).

We also proposed that for an 2008
ozone nonattainment area, a state could
meet the 15 percent ROP requirement iy
whole or in part with NOx reductions in
lieu of VOC reductions if that state y
could demonstrate that the area had in
fact achieved a 15 percent reduction in
VOC emissions within 6 ears from a
1990 baseline. y

We also proposed that if we did not
finalize the proposal to allow any area
to substitute NOx reductions for VOC
reductions where a state can 'y
demonstrate that the area achieved a 15

28 See Alabama Power Co. v. Costle, 636 F.2d 323,
360 (D.C. Cir. 1979). y

29 Hereafter in the discussion of RFP requirements
within this section, when we use the term “2008
nonattainment area’” we mean ‘‘nonattainment area
classified as Moderate or higher under the 2008 y
ozone NAAQS.” y

percent reduction in VOC emissions
from a 1990 baseline, then we would
allow such substitution onl for new
2008 nonattainment areas located in the
OTR that would be subject to the 15
percent ROP requirement for the first
time. y

b. Final Action and Rationale y

We are finalizing that the ROP plan
for a 2008 nonattainment area that has
not previousl adopted and
implemented a SIP providing fora 15 y
percent reduction in VOC emissions
consistent with CAA section 182(b)(1)
must provide for a 15 percent reduction
in VOC emissions from the area’s y
baseline emissions in the 6 ears
following the baseline emissions y
inventor ear. This is consistent with
the CAA section 182(b)(1) requirement
and the prior approach for the 1997
ozone NAAQS. 40 CFR 51.910(a)(1)(i).
The EPA is not finalizing either of the
additional approaches that would have
allowed areas to meet the 15 percent
ROP requirement in whole or in part
with NOx reductions in lieu of VOC
reductions. After reviewing all y
comments submitted the EPA does not
believe that it has the authorit under
the CAA to allow NOx substitution for
VOC emissions reductions for the 15
percent ROP requirement in an area
that has not previousl met the 15 y
percent reduction requirement, y
including an area in the OTR. y

c. Comments and Responses y

Comment: Several commenters raised
objections to the EPA’s proposal that
would allow onl areas in the OTR to
meet the RFP requirements b allowing
NOx substitutions. The commenters
argued that it would be better to allow
all areas to take advantage of this y
alternative.

Response: Although attainment areas
in the OTR were not required to adopt
15 percent RFP plans under section 184
of the CAA, we discussed certain VOC
reduction measures in the proposal. We
expected that the VOC reductions from
those measures would account for a
significant portion of the 15 percent
requirement for areas designated y
nonattainment. We reasoned that since
attainment areas in the OTR are
required to adopt and implement man
of the same measures applied in y
nonattainment areas such areas should
be treated as having met the 15 percent
VOC reduction requirement if the can
demonstrate that the did, in fact,
achieve a 15 percent reduction in VOC
emissions during the relevant time
period, even though the of course
would not have submitted a 15 percent
plan as the were not subject to the 15

percent requirement at that time. The
EPA has reconsidered its proposal and
now believes it does not have authorit
under the CAA to allow NOx
substitution for VOC emissions
reductions for the 15 percent ROP in

an area, including an area located in
the OTR, unless the area has previousl
submitted, adopted and implemented a
SIP providing for a 15 percent VOC
reduction in emissions from the area’s
baseline emissions. These emissions
reductions would have to have been
produced in the 6 ears following the
baseline emissions inventor ear
consistent with the requirement in CAA
section 182(b)(1) and the prior approach
for the 1997 ozone NAAQS. 40 CFR
51.910(a)(1)(i).

Comment: One commenter supported
the proposed alternative that would
allow areas to substitute NOx for VOC,
in part or in whole, in the 15 percent
ROP plans because the scientific
understanding of the relative roles of
VOC and NOx control has improved.
However, numerous commenters stated
their understanding that new
nonattainment areas become subject to
CAA section 182(b)(1) and are therefore
subject to the 15 percent VOC-onl ROP
emission fgeduction requirement which
does not provide for an NOx
substitution.

Response: The EPA agrees that the
current understanding of the role of
NOx reductions in reducing ozone
would suggest that, in some areas, it
would be relativel more efficient to
focus attainment planning efforts on
achieving reductions in NOx rather than
VOC emissions. However, for new
nonattainment areas, CAA section
182(b)(1) expressl requires the 15
percent ROP plans to reduce emissions
of VOC. It does not provide discretion
to meet these requirements b reducing
emissions of other pollutants. Where
Congress intended to allow such a
substitution, it specificall provided so,
such as in CAA section 182(c)(2)(C)
which allows NOx to be substituted for
VOC in the 3 percent annupal RFP plans
for Serious and above areas. Absent a
showing of absurd results which the
record for this action does not support,
the EPA does not believe it has
discretion to allow NOx substitution in
this case. y

y
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7. What are the ROP/RFP plan vy
requirements for 2008 ozone NAAQS
nonattainment areas that consist y
entirel of one or more areas that y
fulfilled the 15 percent ROP plan y
requirement for VOC for a former ozone
NAAQS? y

a. Summar of Proposal y

We proposed that an 2008
nonattainment area which consists y
entirel of a nonattainmentyrea, or
portions of nonattainment areas, for
which we previousl approved an RFP
plan as meeting the 15 percent ROP
plan requirement for VOC in section
182(b)(1) of the CAA would not need to y
submit such an ROP SIP. Such a 2008
nonattainment area could consist of one
or more 1-hour nonattainment areas,
one or more nonattainment areas under
the 1997 ozone NAAQS,ora y
combination of nonaytainment areas for
either the 1-hour or 1997 ozone y
NAAQS.39 Consistent with our y
approach for the 1997 ozone NAAQS,
we proposed to interpret the CAA’s RFP
provisions to mean that a 2008
nonattainment area that had alread
achieved a 15 percent reduction in VOC
emissions per an approved 182(b)(1)
ROP SIP, would instead be subject to
the RFP requirement of CAA section
172(c)(2) (which the EPA has y
interpreted to represent 15 perceny
emissions reductions over the first 6-

ear period) if classified as Moderate, or
the 3 percent per ear requirement of
CAA section 182(c)(2)(B), if classified as
Serious or above, and under those
requirements could substitute NOx
emission reductions for VOC emission
reductions.

b. Final Action and Rationale

We are finalizing as proposed, such
that 2008 nonattainment areas that have
previousl met the CAA requirement for
a 15 percent ROP VOC reduction plan
for the entire area are not required to
fulfill that requirement again. This is
consistent with the approach we used vy
for the 1997 NAAQS, and the D.C. y
Circuit Court’s decision in NRDCv. y
EPA .31 In that case, concerning the y
EPA’s same interpretation for y
implementing the 1997 ozone NAAQS,
the Court held that CAA section vy

30 The following nonattainment areas were
nonattainment for both the 1-hour and the 1997
ozone NAAQS, and remained the same size under
the 2008 ozone NAAQS compared to the 1997
ozone NAAQS: Baltimore, MD; Los Angeles-San
Bernardino Counties (West Mojave Desert), CA; Los
Angeles-South Coast Air Basin, CA; Riverside
Count (Coachella Valle ), CA; Sacramento Metro,
CA; San Joaquin Valle , CA; and Ventura Count ,
CA. y

31 See NRDC v. EPA, 571 F.3dy1245 (D.C. Cir.
2009).

182(b)(1) is ambiguous under these y
circumstances and that it was y
reasonable for the EPA to interpret it not
to require areas that had alread met the
15 percent VOC emission reduction
requirement to obtain another 15 y
percent reduction in VOC emissions.
Instead, for purposes of the 1997 ozone
NAAQS and for purposes of the 2008
ozone NAAQS, the EPA interprets the
RFP requirement of CAA section
172(c)(2) to require an area classified as
Moderate to achieve an average 3
percent annual reduction in VOC and/
or NOx emissions for the first 6 ears
following the baseline ear, and the RFP
requirement in CAA section 182(c)(2)(B)
to require the same thing for areas
classified as Serious or higher. Under
these circumstances, RFP requirements
ma be satisfied with reductions in
either NOx or VOC emissions. As y
explained in the proposal, we believe
there are two polic reasons for
interpreting this ambiguous provision in
this manner. First, both our y
understanding of the effects of y
reductions of VOC and NOx on ambient
ozone levels and the technical tools to
help predict what combinations of y
reductions of ozone precursors will be
most effective for ozone reduction in

an area have improved. Since the
purpose of the RFP provisions in CAA
sections 172 and 182 is to foster the
achievement of reasonable further vy
progress toward attainment, we believe
that it makes the most sense to allow
states to credit toward the RFP
requirement those reductions that an
area most needs to reach attainment.
Second, as explained more full in the
proposal, the mix of emissions across
the countr and in specific areas is ver
different than it was in 1990 because of
various measures and developments
that have substantiall reduced the
¥nthropogenic VOC emissions inventor
such that additional area-specific VOC
reductions will be increasingl difficult
to achieve.

c. Comments and Responses y

Comment: Numerous commenters
agreed with the EPA’s proposal that
2008 nonattainment areas that have
alread met the CAA requirement for a
15 percent VOC reduction plan are not
required to fulfill that VOC requirement
again. Two commenters generall
supported the EPA’s approach but y
argued for reducing the showing a state
must make or giving states more latitude
in determining how to treat new
nonattainment areas. However, one
commenter stated that although the
Couryin NRDC v. EPA, 571 F.3d 1245
(D.C. Cir. 2009), held that the EPA could
permissibl read the statute as requiring

SIPs to provide for the 15 percent VOC
reduction onl once, the Court did not
address the question of whether mere
EPA approval of a prior 15 percent ROP
SIP would satisf the 15 percent
requirement for a subsequent NAAQS,
or whether the area would have to show
it actuall achieved the 15 percent VOC
reduction within the 6 ears required b
the statute. The commenter stated that
to be creditable, the 15 percent
reduction must have actuall occurred
within 6 ears of November 15, 1990,
due to implementation of measures
required under the SIP, rules
promulgated b the EPA, or title V
permits. Accordingl , the commenter
believed the EPA cannot treat
previousl approved ROP plans as
satisf ing the 15 percent ROP
requirement unless the state also shows
that the required VOC reductions were
actuall achieved asrequired b CAA
section 182(b)(1)(C).

Response: The EPA thanks the
commenters for their supporting
comments. The EPA disagrees, however,
that states must demonstrate that the
achieved the 15 percent reduction
within 6 ears of the baseline for a
previous NAAQS. We have consistentl
maintained that if an area has alread y
met the requirement to submit for
approval and to implement a plan for
reducing VOC emissions b 15 percent
within 6 ears of the baseline ear for
either the 1-hour or the 1997 ozone
NAAQS, then the area should not be
required to meet that requirement a
second time for the 2008 ozone NAAQS
but instead will be subject to the other
applicable RFP provisions of the CAA.

8. What are the RFP plan requirements
for 2008 ozone NAAQS nonattainment
areas that include portions consisting of
all or a piece of one or more
nonattainment areas for a previous
NAAQS that fulfilled the 15 percent
ROP plan requirement for VOC for that
previous NAAQS and portions that have
never been subject to or have never
submitted the 15 percent ROP plan for
VOC for a previous NAAQS?

a. Summar of Proposal

For those areas that include all or part
of a nonattainment area under a former y
ozone NAAQS that fulfilled the 15
percent ROP plan requirement for VOC y
and all or part of an area that was not
subject to or did not meet the 15 percent
requirement for a former ozone NAAQS,
we proposed that a state ma choose y
between two approaches for addressing
the 15 percent ROP requirement. First,
the state could choose to treat the entire
area as an area that never met the 15
percent requirement and submit a new
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15 percent plan for the entire area.
Second, the state could choose to treat
the 2008 nonattainment area as divided
into two portions: The non-ROP plan
portion and the former ROP plan

portion. For the non-ROP plan portion

of the 2008 nonattainment area, the plan
would establish a separate 15 percent M
ROP VOC reduction requirement under
CAA section 182(b)(1) of subpart 2.
However, VOC emissions reductions to
meet the 15 percent requirement could
come from across the entire 2008
nonattainment area, provided that the
former ROP plan portion of the area also
has a VOC reduction target as part of its
ROP plan for the 2008 ozone NAAQS.

If the 2008 ozone NAAQS ROP plan for
the former ROP plan nonattainment area
relies solely on NOx reductions, then
the portion of the nonattainment area
never before subject to nonattainment
requirements is still responsible for the
full 15 percent VOC reductions. We also
stated in the proposal that for the former
RFP plan portion of the 2008 M
nonattainment area, the RFP M
requirements in CAA section 172(c)(2)
will apply Mo derate nonattainment
areas and the RFP requirements of CAA
section 182(c)(2) apply to areas M
classified as Serious and above. These
areas may both substitute NOx for the
VOC reductions in the manner specified
in CAA section 182(c)(2)(C). M

b. Final Action and Rationale M

We are finalizing the two proposed
approaches that a state may choose
between for addressing the 15 percent
ROP requirement where a portion of the
area submitted and implemented a 15
percent ROP plan for a previous ozone
NAAQS and a portion did not. First, the
state may choose to treat the entire area
as an area that never met the 15 percent
ROP VOC reduction requirement in
CAA section 182(b)(1). Second, the state
may choose to treat the 2008 M
nonattainment area as divided into two
portions: The non-ROP plan portion and
the former ROP plan portion. For the
non-ROP plan portion of the 2008
nonattainment area, the plan would M
establish a separate 15 percent VOC
reduction requirement under CAA
section 182(b)(1) of subpart 2. However,
divergent from our proposal that would
have allowed creditable VOC reductions
to come from across the entire 2008
nonattainment area, the final rule M
requires that VOC emission reductions
to satisfy the CAA section 182(b)(1) 15
percent requirement must come entirely
from within the non-ROP plan area.

For the former ROP plan portion of
the 2008 nonattainment area, the RFP
requirements in CAA section 172(c)(2)
apply if the 2008 nonattainment area is

classified 8o derate. CAA section
182(c)(2)(B) RFP requirements apply if
the 2008 ozone NAAQS nonattainment
area is classified as Serious or higher.
The EPA believes that nonattainment
areas with a previously approved 15
percent plan developed to satisfy
previous ozone NAAQS standards are
not required to adopt a second 15
percent VOC ROP plan under CAA
section 182(b)(1) for purposes of the
2008 ozone NAAQS. The EPA believes
that if a portion of the nonattainment
area was not subject to an approved 15
percent plan for previous ozone M
standards, then CAA section 182(b)(1)
applies to that portion of the 2008

Monattainment area. We are offering two

options, as described previously, and
states can select the appropriate option
to meet the RFP requirements. However,
due to significant comments received

Mregarding the source of reductions to

satisfy the 15 percent requirement for
the non-ROP portion of the area, we are
requiring that VOC emissions M
reductions to meet the 15 percent
requirement must come from within the
boundaries of the non-ROP plan portion
rather than from across the entire M
nonattainment area as we proposed.
Additionally, the ROP plan for the 2008
ozone NAAQS for the new non-ROP
plan portion must provide for 15 M
percent VOC reductions. M

c. Comments and Responses M

Comment: One commenter opposed
both of the EPA’s proposed options,
believing that they are not permissible
under the CAA because a prior ROP
plan for just part of a 2008 M
nonattainment area cannot be deemed to
satisfy the ROP plan requirement—that
“area” is different from the area M
encompassed by the prior ROP plan.
The commenter argued that the prior
ROP plan could not have provided the
15 percent baseline emissions reduction
in an “area” that was not even defined
at the time of the prior ROP plan. The
commenter also argued that the statute
does not allow the EPA to divide up
“the area” into multiple sub-areas with
separate ROP plans or requirements.
The commenter also argued that it
would be illegal and arbitrary to allow
a sub-area to claim credit for emission
reductions from outside the sub-area
without having to also add emissions M
from outside the sub-area to its baseline.
The commenter stated that unless the
EPA is proposing to require that the
non-former ROP sub-area assure a net 15
percent cut from new baseline M
emissions for the entire 2008
nonattainment area, it cannot allow the
sub-area to claim credit for reductions
outside the sub-area. The commenter

believed that for sub-areas within the
nonattainment area, each with its own
15 percent reduction obligation, that the
required VOC emission reductions must
come from inside each sub-area
respectively.

Response: The EPA recognizes that a
prior ROP plan would not necessarily
encompass the newly designated
portion of a 2008 nonattainment area
and that the newly designated portion
may not have previously been covered
by an approved 15 percent ROP VOC
plan. In light of this comment, the EPA
has reconsidered the proposal and now
believes that if a portion or portions of
a nonattainment area for the 2008 ozone
NAAQS was/were not subject to an
approved 15 percent ROP VOC-only
plan for either the 1-hour or the 1997
ozone NAAQS, then CAA section
182(b)(1) requirements apply to that
new portion of the 2008 NAAQS
nonattainment area.

The EPA disagrees with theM
commenter’s assertion that the statute
does not allow areas to be divided into
former ROP plan areas and new non-
ROP areas. Consistent with the
reasoning in the Phase 2 Rule, upheld
in NRDC v. EPA, we believe that an
area, or a sub-area that has never met
the 15 percent requirement must do so,
but that an area (or sub-area) that has
previously met the requirement need
not be subjected to it for a second time.
Based on similar reasoning, we have
reconsidered our proposal that would
have allowed emission reductions from
across the entire nonattainment area to
be creditable toward achieving the 15
percent ROP VOC reductions for the
non-ROP portion(s) of the area. We now
believe it is important to recognize that
VOC emissions reductions to meet the
15 percent ROP VOC reduction
requirement must come from within the
boundaries of the non-ROP plan
portion. Accordingly, the ROP plan for
the 2008 ozone NAAQS for the new
non-ROP plan portion must demonstrate
achievement of 15 percent VOC
reductions from that sub-area’s baseline.

9. Alternative Approaches to Achieving
RFP

a. Summary of Proposal

We requested comment on two
alternative approaches to achieve RFP:
(1) An air quality-based approach that
would measure RFP in terms of ambient
air quality improvements tied to an
area’s percent emission reduction; and,
(2) an approach that would adjust (or
“weight”) the amount of RFP credit
given for reductions of individual
species (or similar groups) of VOC based
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on their ozone forming potential (i.e.,
photochemical reactivit ).

For each of these alternative
approaches, the EPA sought comment
on the usefulness and practicalit of the
approach, and specificall on whether
there is an adequate legal basis under
the CAA to approve SIPs that would
emplo it. y

b. Final Action and Rationale y

The EPA is not taking final action on
these alternative approaches. The EPA
ma further consider such alternatives
in the future. The EPA believes that
more time is needed to better y
understand the scientific and legal y
issues involved in allowing and
implementing these approaches. In the
meantime, use of these approaches ma
be considered on a case-b -case basis. If
states wish to pursue either of these
approaches, then we encourage them to
work closel on developing such an
approach with their respective EPA
Regional Offices. If a state submits an
alternative approach to achieving RFP,
then the EPA will address the submittal
in a separate notice and comment y
rulemaking action. y

c. Comments and Responses y

Comment: Some commenters, while
supporting the approaches, believed
that the EPA must provide more y
information on how both the VOC-

weighted approach and the air qualit - y

based approach would be implemented,

a stronger legal justification for allowing y

these alternatives, and more scientific
support for practical implementation. y
There were commenters that supported
the air qualit -based approach. One
commenter stated that the air qualit
alternative would better reflect the air
qualit progress being made in areas
adjacent to an upwind nonattainment
area, whereb the downwind areas must
rel on large upwind emission
reductions to attain the ozone standard.

The commenter also argued that states y

should have the opportunit to y
demonstrate that such an approach is
equivalent to or better than an emission
reduction target and believes it would
qualif as an equivalent planning y
procedure under CAA section 172(c)(8)
and should be included in the final rule.
The commenter indicated a similar y
approach was included in the y
implementation rules that govern SIP
development for the PM> s NAAQS (40 y
CFR 51.1009(g) and (h)). Othey
commenters pointed out that the VOC-
weighted reactivit method has alread
been adopted in other national, state y

and local ozone regulations, such as the ygl

current nationyl aerosol coatings rule
and a highl -reactive VOC emissions

cap-and-trade program and these ma
serve as legal and administrative
precedents for other reactivit -based
standards. Commenters also cautioned
the EPA that such approaches should
not be mandated, and must be left to the
state’s discretion. y

There were commenters that did not
support these alternative approaches,
stating that the CAA clearl requires a
percentage reduction from baseline
emissions for purposes of RFP. y

Response: The EPA appreciates the
comments it has received on these
alternative approaches. As noted above,
the EPA believes more time is needed to
better understand the scientific and
legal issues involved before finalizing
an alternative approaches to achieving
RFP. We encourage states interested in
an alternative approach to work closel
with their respective EPA Regional
Offices, who ma consider these y
approaches on a case-b -case basis. An
such actions would be addressed
through separate notice and comment
rulemaking including anal sisof y
appropriate legal and technical y
justifications. y

D. How do RACT and RACM 'y
requirements apply for 2008 ozone
NAAQS nonattainment areas?

1. Reasonabl Available Control y
Technolog

a. Summar of the Proposal y

The EPA indicated in the proposal
that RACT SIPs must contain adopted

yRACT regulations, certifications wherg

appropriate that existing provisions are
RACT,32 and/or negative declarations
that there are no sources in the
nonattainment area covered b a
specific CTG source categor . The EPA
also indicated that states must provide
notice and opportunit for public
comment on their RACT submission
even where the state determines it is
appropriate to certif that the existing
provisions remain RACT or where the
state submits a negative declaration.
States must also submit appropriate
supporting information for their RACT

32 The EPA has defined RACT as the lowest y
emission limitation that a particular source is
capable of meeting b the application of control
technolog that is reasonabl available considering

technological and economic feasibilit (December 9,

1976 memorandum from Roger Strelow, Assistant
Administrator for Air and Waste Management, to
Regional Administrators, ‘“Guidance for
Determining Acceptabilit of SIP Regulations in
Non-Attainment Areas’” and also in 44 FR 53762;
September 17, 1979). Availabilit and feasibilit

a differ across sources in the same categor (June

Economic Anal sis Branch, to G.T. Helms, “Criteria
for Determining RACT in Region IV.”)

1985, memorandum from John Calcagni, Chief, y

submission as described in the Phase 2
Rule. See 70 FR 71652.

The EPA proposed a number of items
regarding RACT submittals. First, the
EPA proposed that states should use
current EPA guidance [including
existing control techniques guidelines
(CTGs) and alternative control
techniques (ACTs)] and an other
information available in making RACT
determinations.33 The EPA recognized
in the proposal that existing CTGs and
ACTs for man source categories have
not been revised in a number of ears.
However, in man cases, more recent
technical information is available in
other forms. The EPA proposed that as
part of their RACT SIP submission,
states should provide adequate
documentation that the have
considered control technolog that is
economicall and technologicall
feasible. The anal sis of economic and y
technological feasibilit should be based
on information that is current as of the
time of development of the RACT SIP
for the 2008 ozone NAAQS.
Additionall , the EPA noted that states
should consider information submitted
as part of the public comment period
associated with the RACT SIP.

The EPA proposed that in some cases,
states ma conclude that sources
alread addressed b RACT
determinations for the 1-hour and/or
1997 ozone YAAQS ma not need to
implement additional controls to meet
the 2008 ozone NAAQS RACT
requirement.

The EPA proposed to follow the
EPA’s existing polic with respect to
““area wide average emission rates.”
This polic recognizes that states ma
demonstrate as part of their NOx RACT
SIP submittal that the weighted average
NOx emission rate from all sources in
the nonattainment area subject to RACT
meets NOx RACT requirements.

The EPA proposed that as part of their
RACT submissions, states have the
option of conducting a technical
anal sis for a nonattainment area
considering the emissions controls
required b a regional cap-and-trade
program, and demonstrating that
compliance b certain sources
participating in the cap-and-trade
program results in actual emission
reductions in the particular
nonattainment area that are equal to or
greater than the emission reductions
that would result if RACT were applied
to an individual source or source
categor within the nonattainment area.

33 The EPA’s CTGs andyACTs are located at
http://www.epa.gov/air/ozonepollution/SIPRpolkit/
ctgs.html.
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The EPA provided legal reasoning for
this approach.

The EPA proposed to follow its y
current polic that for VOC sources
subject to MACT standards, states y
would be allowed to streamline their
RACT anal sisb includinga vy
discussion of the MACT controls and y
considerations relevant to VOC RACT.
Historicall , in man cases, states have
been able to rel on MACT standards for
purposes of showing that a source has
met VOC RACT. y

The EPA also noted that a state has
discretion to require be ond-RACT
reductions from an source, and has an
obligation to demonstrate attainment as
expeditiousl as practicable. Thus, y
states ma require VOC and NOx
reductions that are “be ond RACT” if
such reductions are needed in order to
provide for timel attainment of the
ozone NAAQS.

The EPA solicited comment on
modif ing existing guidance to provide
additional flexibilit in implementing
the CAA section 182(b)(2) RACT y
requirements. In particular, the EPA y
solicited comments on whether it would
be appropriate for states, as part of their
RACT determinations regarding what is
“reasonable,” to consider the effect (or
lack thereof) of VOC emission
reductions on reductions in ozone
concentrations when assessing vy
economic feasibilit . The EPA solicited
comments on this approach because in
some nonattainment areas, additional y
reductions of anthropogenic VOC
emissions have been scientificall y
demonstrated to have a limited impact
on reducing ozone concentrations. y

The EPA took comments on the
following: (1) Whether state RACT
determinayions could take into y
consideration, in the evaluation of what
is economicall feasible, the potential
air qualit benefit (or lack thereof) of
further VOC controls; (2) the specific
circumstances and limitations to which
an air qualit benefit factor would
appl ; (3) specific examples of where
modeling has demonstrated that
anthropogenic VOC reductions have
“negligible effect, ” (commenters were
also asked to provide a defensible
threshold for defining “ineffective,” and
define a test for concluding that the
effect of additional VOC reductions
would be “negligible.”); (4) input y
regarding whether this flexibilit should
be provided on an individual source
basis, or also on a source categor basis;
(5) that an approaches suggested b
commenters should also address how
public health and welfare will be y
impacted; and (6) an explanation as to
the specific legal basis for supporting
the suggested approach. vy

Finall , the EPA proposed a specific
deadline b which RACT measures are
to be implemented for the 2008 ozone
NAAQS, which is consistent with the
timeline specified in CAA section y
182(b)(2). For the 2008 ozone NAAQS,
we proposed that areas must implement
RACT measures as expeditious] as
practicable, but no later than Januar 1
of the 5th ear after the effective date of
a nonattainmentylesignation. y
Nonattainment designations for all areas
of the countr were effective Jul 20,
2012. RACT measures for areas
classified Moderate or above and all
areas of the OTC would be required to
be implemented b Januar 1, 2017.
This would allow a comparable amount
of time for sources to meet RACT
requirements as originall anticipated
under the 1990 CAA Amendments,
consistent with the Moderate area y
attainment date of Jul 20, 2018.

b. Final Action and Rationale y

The EPA is finalizing the approach
where states should refer to the existing
CTGs and ACTs for purposes of meeting
their RACT requirements, as well as all
relevant information (including recent
technical information and information
received during the public commenty
period) that is available at the time that
the are developing their RACT SIPs for
the 2008 ozone NAAQS. We believe that
there is sufficient information available
to states to inform their RACT y
determinations. y

The EPA is finalizing the approach
allowing in some cases for states to

conclude that sources alread addressed y

b RACT determinations for the 1-hour
and/or 1997 ozone NAAQS do not need
to implement additional controls to

eet the 2008 ozone NAAQS RACT
requirement. We believe that, in some
cases, a new RACT determination under
the 2008 standard would result in the
same or similar control technolog as
the initial RACT determination under
the 1-hour or 1997 standard because the
fundamental control techniques, as
described in the CTGs and ACTs, are
still applicable.34 In cases where
controls were applied due to the 1-hour

r 1997 NAAQS ozone RACT
requirement, we expect that an y
incremental emissions reductions from
application of a second round of RACT
controls ma be small and, therefore,
the cost for advancing that small
additional increment of reduction ma
not be reasonable. In contrast, a RACT
anal sis for uncontrolled sources would

34 See existing guidance in RACT Questions and
Answers 2006 (Ma 18, 2006, Note from William
Harnett to Regionay Air Division Directors),
Questions 17 andy18, regarding RACT certifications.

be much more likel to find that new
RACT-level controls are economicall
and technicall feasible.

The EPA is finalizing the proposed
approach with respect to “‘area wide
average emission rates.” This approach
is consistent with the EPA’s existing
polic .

The EPA is finalizing the proposed
approach, where states have the option
of conducting a technical anal sis for a
nonattainment area considering the
emissions controls required b a
regional cap-and-trade program, and
demonstrating that compliance b
certain sources participating in the cap-
and-trade program results in actual
emission reductions in the particular
nonattainment area that are equal to or
greater than the emission reductions
that would result if RACT were applied
to an individual source or source
categor within the nonattainment area.
This approach is consistent with the
Court’s reasoning in NRDC v. EPA
regarding the NOx SIP Call.

Additionall , we note that in August
2013, the Court granted EPA’s request
for voluntar vacatur of the CAIR-RACT
presumption for the 1997 ozone
NAAQS. The approach we are finalizing
is not inconsistent with the vacatur
decision.

The EPA is finalizing the proposed
approach for VOC sources subject to
MACT standards, such that states would
be allowed to streamline their RACT
anal sisb including an assessment of
the MACT controls and how the relate
to VOC RACT considerations. This
approach is consistent with the EPA’s
current polic .

The EPA is finalizing the proposed
approach to provide states with the
discretion to require be ond-RACT
reductions from an source, and that
states have an obligation to demonstrate
attainment as expeditious] as
practicable. We believe it ma be
necessar in some cases for states to
achieve “be ond RACT” reductions in
order to demonstrate attainment as
expeditiousl as practicable.

The EPA is not modif ing existing
guidance for meeting the 182(b)(2)
RACT requirements for the 2008 ozone
NAAQS through this action. There is
scientific information available that
indicates that in some locations ozone
formation is NOx-limited, and changes
in anthropogenic VOC emissions will
have little effect on ozone
concentrations. However, the EPA is not
prepared at this time to establish a y
specific definition of “negligible effect,”
and believes that legal support for
modif ing the existing RACT guidance
needs to be further explored. States,
therefore, will continue to conduct
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RACT determinations as the y
historicall have. Additionall , we do
not anticipate that an current NOx- y
limited nonattainment areas will y
immediatel need to develop
substantive new VOC RACT SIP y
submissions. Therefore, we do not

described in the CTGs and ACTs, are
still applicable.

We appreciate the commenter’s y
request for more information regarding
the specific situations where this
approach ma be reasonable. In cases
where controls were applied due to the

expect that retaining the current RACT y 1-hour or 1997 ozone NAAQS RACT

guidance will have an near-termy
impact on states or VOC sources iny
current NOx-limited nonattainment y
areas. However, the EPA received y
potentiall useful information from y
commenters regarding the definition of
“negligible effect,” which we will
consider in the future as we further
assess whether to modif the existing
RACT guidance.

The EPA is finalizing the proposed
approach that areas must implement
RACT measures as expeditious] as y
practicable, but no later than Januar 1
of the 5th ear after the effective date of
a nonattainment designation. For the
nonaytainment designations that were y
effective Jul 20, 2012, RACT measures

requirement, the incremental emissions
reductions from application of updated
RACT controls ma be small and, y
therefore, the cost for advancing that
small additional increment of reduction
ma not be reasonable. In contrast, a
RACT anal sis for uncontrolled or
partiall controlled sources would be
more likel to find that updated RACT-
level controls under the 2008 ozone
NAAQS are economicall and
technicall feasible. y

In portions of 2008 nonattainment
areas where control technologies for
major sources or source categories were
previousl reviewed and controls y
applied to meet the RACT requirement
under the 1-hour or the 1997 ozone

(for areas where the are required) must YNAAQS, states should review and, if y

be implemented b Januar 1, 2017.
This allows a comparable amount of
time for sources to meet RACT
requirements as originall anticipated
under the 1990 CAA Amendments, and
ensures that RACT measures are y
required to be in place no later than the
last ozone season prior to the Moderate
area attainment date of Jul 20, 2018.

c. Comments and Responses

Comment: Several commenters y
supported the proposed approach that
in some cases, states ma conclude that
sources alread addressed b RACT
determinations for the 1-hour and/or
1997 ozone YAAQS ma not need to
implement additional controls to meet
the 2008 ozone NAAQS RACT y
requirement. Several other commenters
generall did not support this y
conclusion. One commenter requested
clarification regarding situations where
a state ma conclude that existing RACT
controls meet RACT for the 2008 ozone
NAAQS.

Response: The EPA generall agrees
with the supporting comments. The
EPA disagrees with the comments y
opposing the proposed approach. In y
areas previousl subject to the RACT
requirement under the 1-hour and/or
1997 ozone NAAQS, states have y
previous! addressed the RACT y
requirement with respect to these y
NAAQS. We believe that, in some cases,
a new RACT determination under the
2008 standard would result in the same
or similar control technofog as the
initial RACT determination yndey the
1-hour or 1997 standard because the
fundamental controktechniques, as

appropriate, accept the initial RACT
anal sis as meeting the RACT vy
requirements for the 2008 ozone y
NAAQS. Absent data or public
comments indicating that the previous
RACT determination is no longer y
appropriate, the state need not adopt
additional SIP controls to meet the new
RACT requirement for these sources. In
such cases, the state’s SIP revision
submitted after notice and comment
should contain a certification, with
appropriate supporting information
(including consideration of new data),
indicating that these sources are alread
subject to SIP-approved requirements
that still meet the RACT obligation.
There are cases where the initial RACT
anal sis under the 1-hour standard or
the 1997 standard for a specific source
or source categor concluded thatno y
additional controls were necessar .In y
such cases, a new RACT determination
is needed to consider whether more cost
effective control measures have become
available for sources that were not
previousl regulated. A re-anal sis ma
determine that controls are now
economicall and technicall feasible
and are necessar to meet the RACT
requirement. Please refer to the vy
Response to Comments document for
additional detail on this topic. y
Comment: A commenter expressed
the concern that a nonattainment area-
wide weighted NOx averaging
demonstration would exempt EGUs
used primaril on high electricit y
demand da s from NOx control. The
commenter also expressed that thy
exemption of HEDD EGUs from NOx
control does not rgduce NOx emissions

when and where such reductions are
necessar to attain the ozone NAAQS.
Another commenter asserted that the
EPA’s definition of RACT plainl
requires each individual source to appl
control technolog to achieve the lowest
emission limitation that each particular
source is capable of meeting considering
technolog and economic feasibilit .
The commenter argued that substitution
of area-wide averaging for source-
specific RACT does not meet the
language of section 182(b)(2) of the Act,
which requires SIPs for Moderate and
above areas to require implementation
of RACT “with respect to. . . [a]ll VOC
sources in the area covered b an CTG
issued before November 15, 1990,” and
“[a]ll other major stationar sources of
VOCs that are located in the area.”” 42
U.S.C. 7511a(b)(2). The commenter
argued that the EPA is supplanting these
statutor directives with an area-wide
averaging program that allows some
sources to avoid installing RACT
controls.

Response: The EPA’s existing polic
recognizes that states can meet NOx
RACT requirements b submitting as
part of their NOx RACT SIP submittal a
demonstration that the weighted average
NOx emission rate from sources in the
nonaytainment area subject to RACT
achieves RACT-level reductions. We
note, however, that this polic does not
include an exemption for HEDD EGUs
from NOx control.

Additionall , the EPA disagrees with
the comment that “area-wide averaging
is not a legall permissible method for
compl ing with” RACT and that RACT
requires reductions from “each and
ever source” in an area. The EPA
believes that the statute, as interpreted
b the court in NRDC v. EPA, provides
a state with the option of demonstrating
that its program achieves RACT level
reductions b showing emission
reductions greater than or equal to
reductions that would be achieved
through a source-specific application of
RACT in the nonattainment area. NRDC
v. EPA interprets the CAA as requiring
that each nonattainment area must
achieve “RACT-level reductions,”
which is to sa the reductions that
would be achieved “if RACT-level
controls were installed in the area.” 571
F.3d at 1258. In sum, nothing in the
CAA or in NRDC v. EPA requires that
“each and ever ” source in the area
emplo RACT or achieve RACT-level
reductions. Consistent with previous
guidance, the EPA continues to believe
that RACT can be met on gverageb a
group of sources within a nonattaipment
area rather than at each individual
source. Therefore, stategycan show that
SIP provisions for these sourcey meet y
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the ozone RACT requirement using the
averaging approach. M

Comment: Several commenters
expressed general support for the M
proposed policy that would allow states
to demonstrate that compliance with a
regional trading program by affected
sources within a nonattainment area
will satisfy RACT requirements for M
those sources. Several commenters
additionally expressed that it may be
appropriate for states to relvbn a cap-
and-trade program that is limited to a
nonattainment area for purposes of
meeting RACT for sources located in the
nonattainment area.

Other commenters did not support the
proposed approach. A few of these
commenters expressed concerns that by
providing states with an option to rely
on trading programs, the EPA is
allowing for sources to turn off their
controls in upwind states. Commenters
additionally suggested that RACT
should apply on an individual basis to
every affected stationary source in a
nonattainment area. Commenters
implied that the EPA should specifically
require controls to be operational at all
times at these sources.

Response: The EPA appreciates, and
generally agrees with, the supporting
comments pertaining to the proposed
policy allowing states to rely on a
regional cap-and-trade program to
comply with RACT if they provide an
appropriate technical demonstration.
The EPA also agrees that states may rely
on a cap-and-trade program that is
limited to a nonattainment area for
purposes of meeting RACT for sources
located in the nonattainment area. The
EPA disagrees, however, with those
commenters that say that states should
not have the option to demonstrate that
compliance with a regidval trading
progravh by sources in a nonattainment
area achieves RACT-level reductions
within the nonattainment area. In NRDC
v. EPA, the Court noted thata M
determination that RACT was satisfied
by compliance with a regional trading
program might be permissible for an
area if accompanied by a technical
analysis demonstrating that the program
in fact “results in greater emissions
reductions in a nonattainment area thinM
would be achieved if RACT-level M
controls were installed in that area.” 35
In other words, the Court rejected the
notion that a regional trading program
intended to eliminate interstate M

that an analysis could be conducted to
determine whether such a program
would result in the same, or higher level
of emissions reductions in individual
nonattainment areas.

The EPA additionally disagrees with
any implication by the commenters that
the proposal should address whether
controls are required to be operational at
all times at sources in theM
nonattainment area. The EPA’s NOx
RACT guidance (Nitrogen Oxides
Supplement to the General Preamble, 57
FR 55625; November 25, 1992) includes
a policy where states may develop
RACT programs that are based on “‘area
wide average emission rates.”
Additional guidance on area-wide
RACT provisions is provided by the
EPA’s January 2001 economic incentive
program guidance titled, “Improving Air
Quality with Economic Incentive M
Programs.” Thus, the EPA’s existing
policy recognizes that states may M
demonstrate as part of their NOx RACT
SIP submittal that the weighted average
NOx emission rate from a group of M
sources in the nonattainment area
subject to RACT meets NOx RACT
requirements.

Comment: The EPA received several
supporting and opposing comments
regarding whether the EPA should
modify the RACT guidance to allow for
states to consider the ozone air quality
benefits of reductions in VOC emissions
for purposes of RACT determinations.
Supporting comments provided
examples where photochemical M
modeling appears to show that in some
areas VOC reductions have a limited
effect on reductions in ozone M
concentrations. These commenters also
provided information that may be useful
in evaluating the potential definition of
“negligible effect.” Several commenters
also provided potential legal
justifications for modifying the RACT
guidance in this respect.

Response: The EPA recognizes that
modification of the existing guidance on
determining RACT could add flexibility
that would be beneficial to the
efficiency of ozone controls in some
states. In addition, it appears that there
is available science suggesting that
ozone formation in some areas is NOx-
limited, such that changesin M
anthropogenic VOC emissions will have
little effect on ozone concentrations.
However, the EPA does not believe that
the legal arguments provided by theM

transport of emissions consistent with M commenters are sufficient to address

CAA section 110(a)(2)(D)M) could M
automatically constitute the RACT-level
of contMl requiifed by CAA section
172(c)(1), but held dfien the possibility

35871 F.3d at 1258.

potential statutory restrictions. The
main legal argument presented by M
commenters in support of Mexibility is
that the EPA has “discretion” to MM
determine what constitutes
“reasonably’’ available control

technology. However, the EPA may not
have sufficient discretion to support this
modification of the existing RACT
guidance. CAA section 182(b)(2)
provides that SIPs must “‘require the
implementation of reasonably available
control technology” with respect to
“VOC sources.” It does not clearly
authorize consideration of whether
technology that is “reasonably
available” is also reasonably effective
with respect to improving air quality or
reducing ozone formation, and it does

not specify criteria for discerning a level M

of air quality improvement below which
available technology does not need to be
implemented.

Comment: Some opposing comments
raised equity concerns with modifying
the RACT guidance, while other
bbmments raised legal concerns. Several
commenters stated the EPA has issued
NOx waivers in the past under CAA
section 182(f) and the proposed
approach would appear to establish a
VOC waiver scheme, which the
commenters do not support and is not
expressly provided by the statute.
Several commenters stated that the CAA
requires RACT on all major sources of
VOC in nonattainment areas and the
commenters do not believe that the EPA
has the authority to eliminate this
requirement. One commenter also stated
that not only has Congress made clear
that CAA section 182(b)(2)’s mandates
for VOC RACT are not limited by any
sort of air quality benefit test, but the
plain meaning of “‘economic feasibility”
does not have anything to do with air
quality benefits, citing several cases.

Response: Given these concerns about
whether the CAA authorizes such an
approach, and as is discussed above, the

EPA is not at this time revising our long- M

standing RACT determination guidance.
However, the EPA may continue to
explore this option and potential legal
support for it in the future.

Comment: The EPA received one
supporting comment regarding the
proposed approach that for VOC sources
subject to T standl@rds, states
would be allowed to streamline their
RACT analysis by including a
discussion of the T confxGls and
considerations relevant to VOC RACT.
The EPA received one additional
comment suggesting that, before
requiring states to apply NOx RACT to
all combustion sources, the EPA should
study certain T ruleA@nd
specifically recommend the SIP credit
for federal T meakQGres in SIP
planning.

Response: The EPA thanks the M

commenter for their support. Regarding M

the issue of whether to specifically
recommend the SIP credit for federal
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T meak@res in SIP planning, the
EPA is not planning at this time to
develop specific recommendations for
SIP credit for Federal T meak@res.
Additionally, the commenter seems to
imply that the EPA should not require
compliance with RACT until such a
study is completed. The EPA disagrees
with the commenter. Regardless of
whether or not the EPA conducts such
a study, the RACT requirements remain
requirements that must be met under
the CAA, whether through reliance on
MACT or otherwise.

Comment: One commenter expressed
concern that the EPA’s proposed
requirement to have RACT in place by
January 1, 2017, may not provide M
enough time for implementation. The
commenter noted that if the EPA needs
to develop additional CTGs for the

current ozone NAAQS, states may not M

have ample time to develop regulations
that provide sufficient time for sources
to implement RACT for sources covered
by additional CTGs. M

Response: The EPA disagrees with the
commenter that a requirement for RACT
to be in place by January 1, 2017, for
areas designated nonattainment M
effective July 20, 2012, (and all areas of
the OTR), does not allow enough time M
for implementation. The EPA believes
that the January 1, 2017, date allows a
sufficient amount of time for states to
make RACT determinations and for

compliance dates on a reasonable
schedule that the Administrator will
establish in the applicable notice and
comment rulemaking reclassifying the
area. For areas newly redesignated to
nonattainment, the RACT SIP is due 2
years from the effective date of M
designation, and the implementation
deadline is January 1st of the 5th year
after the effective date of designation.

Additionally, the January 1, 2017,
RACT implementation deadline, would
not automatically apply to sources M
covered by future CTGs. If a new CTG
is developed, all current derate ar
above areas would be required to revise
their SIPs for the sources covered by the
CTG within the period set forth by the
EPA in issuing the CTG document (see
section 182(b)(2) of the CAA), which
would occur through notice and
comment rulemaking. This will giveM
sources lead time to comply with the
new requirement. M

Comment: With regard to the EPA’s
proposed requirement to have RACT in
place by January 1, 2017, one M
commenter asserted that it was not
Congress’s intention to require another
round of RACT revisions in the short
period of time between ozone NAAQS
revisions. The commenter claims the
short period of time would not allow a
facility to recoup the investment in the
original pollution control before the

sources to meet RACT requirements on Mrequirement to reconsider if the next

the time-table originally anticipated
under the 1990 CAA Amendments, and
ensures that RACT measures are
required to be in place throughout the
last ozone season prior to the  derate o
area attainment date of July 20, 2018.
Given the comment received, we wish
to provide further clarification regarding
the RACT implementation deadline.
The EPA notes that the requirement to
develop a RACT SIP applies only to M
nonattainment areas that are classified
as derate ar above (i.e., Serious,
Severe, or Extreme). Therefore, for such
areas that were designated effective July
20, 2012, RACT SIPs are due within 2 M
years of the effective date of M

designation, by July 20, 2014. Sources MMe asures (RAC

subject to RACT in those areas would
then need to implement RACT by
January 1, 2017.36 If an areais M
reclassified from  rginalta  derate o
at some later date, then that area would
become subject to a new RACT
requirement, and the EPA would set
new SIP submission and RACT M

36 We note that the RACT compliance date does
not change relative to the RACT SIP submission.
This compliance date is fixed, such that if a state
submits a RACT SIP past the deadline, then sources
would still have to comply with the RACT M
requirements by January 1, 2017. M

round RACT determinations requires M
newer controls. The commenter also
believes that it would be burdensome
for states to adopt new RACT SIPs and
resubmit them for EPA approval.

Response: The EPA disagrees with the
commenter that Congress did not realize
the implication that the 5-year NAAQS
review cycle would potentially require
new RACT determinations each time a
NAAQS is revised. The EPA has offered
flexibilities in applying the RACT
requirements for areas that have M
previously met requirements for the 1-
hour or the 1997 8-hour ozone NAAQS.

2. Reasonably Available Control M

) M
a. Summary of the Proposal M

The EPA proposed to continue to M
apply to the 2008 ozone NAAQS, M
existing RAMC guidance that interprets
the RAC provision to require a
demonstration that the state has adopted
all reasonable measures (including M
RACT) to meet RFP requirements and to
demonstrate attainment as expeditiously
as practicable and thus that no
additional measures that are reasonably
available will advance the atf¥inment
date or contribute to RFP for the M

area.373839 The EPA also proposed that
although states should consider all
available measures, including those
being implemented in other areas, a
state must adopt measures for an area
only if those measures are economically
and technologically feasible and will
advance the attainment date or are
necessary for RFP.

b. Final Action and Rationale

The EPA is finalizing the proposed
approach of continuing to apply existing
RAL guidance to the 2008 ozone
NAAQS, such that we interpret the
RAC provision to require a
demonstration that the state has adopted
all reasonable measures (including
RACT) to meet RFP requirements and to
demonstrate attainment as expeditiously
as practicable and thus that no
additional measures that are reasonably
available will advance the attainment
date or contribute to RFP for the area.
Additionally the EPA is finalizing the
interpretation of the CAA requirements
that states should consider all available
measures, including those being
implemented in other areas, and that a
state must adopt measures for an area
only if those measures are economically
and technologically feasible and will
advance the attainment date or are
necessary for RFP. This interpretation
has been upheld by several courts. See,
e.g., Sierra Club v. EPA, et al., 294 F.3d
155 (D.C. Circuit, 2002).

Significant tracts of land under
federal management may also be
included in nonattainment area
boundaries. The role of fire in these
areas should be assessed and emissions
budgets developed in concert with those
federal land management agencies.
Where appropriate, states may consider
developing plans for addressing
wildland fuels in collaboration with
land managers and owners. Information
is available from the Department of the
Interior (DOI) and USDA Forest Service
on smoke management programs and

37 “State Implementation Plans; General Preamble
for Proposed Rulemaking on Approval of Plan
Revisions for Nonattainment Areas’” 44 FR 20372 at
20375 (April 4, 1979). “State Implementation Plans;
General Preamble for the Implementation of Title I
of the Clean Air Act Amendments of 1990;
Proposed Rule.” 57 FR 13498 at 13560 (April 16,
1992).

38 “Guidance on the Reasonably Available
Control  asures (RAC  Requirément and
Attainment Demonstration Submissions for Ozone
Nonattainment Areas.” John S. Seitz, Director,
Office of Air Quality Planning and Standards.
November 30, 1999. http://www.epa.gov/ttn/oarpg/
lt\l/ﬁmemomnda/revmcm.pdﬁ

89 morandam of December 14, 2000, from John
S. Seitz, Director, Office of Air Quality Planning
and Standards, re: ““Additional Submission on
RAC from States with Severe One-Hour Ozone M
Nonattainment Area SIPs.” http://www.epa.gov/ttn/
caaa/t1/memoranda/121400_racmmemfin.pdf. NI
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basic smoke management practices and
ma be considered as potential y
mitigation measures to lessen the y
impacts of wildfires.40 y

Wildfire emissions are a component
of background ozone 4! and can
significantl contribute to periodic high
ozone levels.#2 Besides their effect on
air qualit , wildfires pose a direct threat
to public safet —a threat that can be
mitigated through management of y
wildland vegetation. Attempts to y
suppress wildfires have resulted iny
unintended consequences, including
increased risks to both humans and
ecos stems.%3 The use of wildland y
prescribed fire can influence the
occurrence, behavior and effects of
catastrophic wildfires which ma help
manage the contribution of wildfires to
background ozone levels and periodic
peak ozone events. Additionall
prescribed fires can have benefits to
those plant and animal species that y
depend upon natural fires for y
propagation, habitat restoration, and
reproduction, as well as m riad y
ecos stem functions (e.g., carbon y
sequestration). The EPA understands
the importance of prescribed fire which
mimics a natural process necessar to
manage and maintain fire-adapted
ecos stems and climate change y
adaptation, while reducing risk of y
uncontrolled emissions from y
catastrophic wildfires, and is committed
to working with federal land managers,
tribes, and states to effectivel manage
prescribed fire use to reduce the impact
of wildfire related emissions on ozone.

If wildfire impacts are significant,
contributing to exceedances of the
standard, states should consider RACM
for this source. Fires pla an important
ecological role across the globe, y
benefiting those plant and animal
species that depend upon natural fires
for propagation, habitat restoration, and
reproduction. Fires are one tool that can
be used to reduce fuel load, unnatural

40 USDA Forest Service and Natural Resources
Conservation Service, Basic Smoke Management
Practices Tech Note, October 2011, http:// y
www.nres.usda.gov/Internet/FSE_DOCUMENTS/ 'y
stelprdb1046311.pdf. 'y

41Jaffe, DA; Wigder, NL. (2012). Ozone
production from wildfires: A critical review. Atmos
Environ 51: 1-10. http://dx.doi.org/10.1016/ 'y
j.atmosenv.2011.11.063.

42Emer , G; Jung, J; Downe , N; Johnson, J;
Jimenez, M; Yarwood, G; Morris, R. (2012). Regional
and global modeling estimates of polic relevant y
background ozone over the United States. Atmos
Environ 47:206-217. http://dx.doi.org/10.1016/
j.atmosenv.2011.11.012. y

43Indeed, “Fire polic that focuses on [wildfire]
suppression onl , dela s the inevitable, promising
more dangerous and destructive future . . . fires.”
Stephens, SL; Agee, JK; Fule, PZ; North, MP;
Romme, WH; Swetnam, TW. (2013). Managing
Forests and Fire in Changing Climates. Science
342:41-42. y

understor , and tree densit , helping to
reduce the risk of catastrophic wildfires.
Some wildfires and the use of y
prescribed fire can influence the
occurrence of catastrophic wildfires
which ma reduce the probabilit of
fire-induced ozone impacts and y
subsequent public health effects. RACM
for wildfire ma include addressing the
wildland fuels through fuels y
management, including the use of y
prescribed fire and possibl allowing
some wildfire to occur naturall , in

s stems that are ecologicall fire vy
dependent. Where appropriate, states,
land managers and land owners ma
consider developing plans to ensure that
fuel accumulations are addressed and
fuel management efforts are not dela ed.
RACM for prescribed fires should also
be considered. Information is available
from DOI and the USDA Forest Service
on the ecological role of fire, smoke
management programs and basic smoke
management practices, and fuels
management strategies, and ma be
considered when determining RACM for
prescribed fires. RACM must be y
determined for each area on a case-b -
case basis. y

c. Comments and Responses y

Comment: One commenter suggested
amending RACM guidance to follow the
same common-sense approach proposed
for RACT; i.e., if studies show that
reducing anthropogenic VOC emissions
in an area has little effect on ground-
level ozone concentrations, RACM
anal ses should not be required for that
pollutant.

Response: We note that existing EPA
guidance alread provides some y
assistance to states with identif ing the
t pe of measures that mightbe y
considered for RACM (See General
Preamble, 57 FR 13549, April 16, 1992).
If a state demonstrates that y
implementation of VOC emission y
reduction measures will not contribute
to an area’s reasonable further progress
or to attainment, then additional control
of VOC emissions does not need to be
further considered for RACM purposes.
Thus, the EPA concludes that it need
not amend RACM guidance to address
this comment.

E. Does the 2008 ozone NAAQS result
in any new vehicle I/M programs?

Based on current designations and
classifications for the 2008 ozone y
NAAQS, no new vehicle I/M programs
are currentl required. In the proposal
for this rulemaking, the EPA provided
information on potential wa s a state
could design and implement an I/M
program, either because it was required
to implement a program due to a future

reclassification for the 2008 ozone
NAAQS, as a result of a nonattainment
designation and classification under a
future standard, or because an area
decided to implement an I/M program
even though it was not otherwise
required. That discussion is not
repeated here; therefore, please refer to
the proposal (78 FR 34194-34196).
Although the EPA is finalizing its
proposal to revise the I/M SIP due date
to align it with other SIP due dates (see
section III.A of this preamble), no other
changes are being made to the EPA’s
existing regulations and guidance on
vehicle I/M programs.

F. How does transportation conformity
apply to the 2008 ozone NAAQS?

1. What is transportation conformit ?

Transportation conformit is required y
under CAA section 176(c) to ensure that
transportation plans, transportation
improvement programs (TIPs) and
federall supported highwa and transit
projects are consistent with (“‘conform
to”) the purpose of the SIP. Conformit
to the purpose of the SIP means that
transportation activities will not cause
new air qualit violations, worsen
existing violations, or dela timel
attainment of the relevant NAAQS or
interim reductions and milestones.
Transportation conformit applies to
areas that are designated nonattainment,
and to those former nonattainment areas
that have been redesignated to
attainment since 1990 and have a CAA
section 175A maintenance plan
(“maintenance areas’’) for
transportation-related criteria
pollutants: carbon monoxide, ozone,
nitrogen dioxide and particulate matter.

The EPA’s Transportation Conformit
Rule (40 CFR 51.390 and part 93,
subpart A) establishes the criteria and
procedures for determining whether
transportation activities conform to the
SIP. The EPA first promulgated the y
Transportation Conformit Rule on
November 24, 1993 (58 FR 62188), and
subsequentl published several
amendments. For example, the EPA
published a final rule on Jul 1, 2004
(69 FR 40004) that provided
transportation conformit procedures
for state and local agencies under the
1997 ozone NAAQS, among other
things. Parties involved in
implementing transportation conformit
include state and local transportation
and air qualit agencies, metropolitan
planning organizations (MPOs) and the
U.S. Department of Transportation (the
DOT) (40 CFR 93.102). For further y
information on transportation
conformit rulemakings, polic vy
guidance and outreach materials, see the


mailto:m,3���,��vl%�$n%&v��<=>?@HoBHKpBKDJ@\]B\]\_@�22�0"��+�c�"���.��,k�+�c��3�.*#*��"%��*�x��!���i�,*-���6+��,"��)���*��+)..��*�.��,���-�*��,"��*�.����6*.,+j��j�..��
mailto:mBI,�=3rK%�m��6*F,N�C'�L&B�ls�4&nd\�&b\)�B,\��\-<�B�=b>_d1`?B@��Hk,oBH*Kp�B�K�dDJ�b@\#],B\+]�\,_�@bd�.Q#B�S+�K"N�F66*,.�=<N�s]�]�/�K�KCN�X���P�DNFGZ=�c.&������+v.�j��.�i*���..*�����22�0�,��"���,��c�-��*�6�.�,6�"*�+j-)���,".�#*��)�
mailto:AAABCDEFBGFHIBJKL@MC=NDCN=@OPQRSTUVWQXYP@c)�.#*��"�,+��*�*��c���(24!�j)�j�+*���6*,�6*,.+����*��6j�*��.#*m82�

12284 Fede

e iste /Vol. 80, No. 44/Fri a , Mar h 6, 201 /Rules an Regulations

EPA’s Web site at http://www.epa.gov/
otaq/stateresources/transconf/ 'y
index.htm. y

2. When would transportation vy
conformit appl to areas designated
nonattainment for the 2008 ozone y
NAAQS?

Transportation conformit for the
2008 ozone NAAQS applied 1 ear after
the effective date of nonattainment
designations for the NAAQS. CAA
section 176(c)(6) and 40 CFR 93.102(d) y
provide a 1- ear grace period from the
effective date of an initial designation of
nonattainment before transportation
conformit applies in the area for a
particular pollutant and standard. For
areas designated nonattainment
effective Jul 20, 2012, the 1- ear grace
period ended on Jul 20, 2013. For an
area subsequentl redesignated to y
nonaytainment (from unclassifiable or
attainment), the 1- ear grace period runs
from the effective date of the
redesignation. The grace period y
requirements differ depending on y
whether the nonattainment area is a
metropolitan area or an isolated rural
area.

In metropolitan areas, which are
defined as urbanized areas that havea y
population greater than 50,000 and a y
designated MPO responsible for y
transportation planning per 23 U.S.C.
134, within 1 ear after the effective
date of the nonattainment designation,
the area’s MPO and the DOT must make
a conformit determination with regard y
to the area’s transportation plan and TIP
for the 2008 ozone NAAQS under the
transportation conformit regulations
(40 CFR 51.390 and part 93, subpart A).
The conformit requirements for “donut
areas,” 44 including the application of
the 1- ear conformit grace period, are
generall the same as those for y
metropolitan areas. If, at the end of the
grace period, the MPO and the DOT
have not made a transportation plan and
TIP conformit determination for the
relevant pollutant and standard, the area
would be in a conformit ‘“lapse.” y
During a conformit lapse, onl certain
projects can receive additional federal
funding or approvals to proceed. The
practical impact of a conformit lapse vy
will var from area to area. y

Isolated rural nonattainment areas are
areas that do not contain or are not part
of an MPO (40 CFR 93.101). Conformit
requirements for isolated rural y
nonattainment areas can be found at 40
CFR 93.109(g). An isolated rural area y

44 For the purposes of transportation conformit ,
a “donut” area is the geographic area outsideya
metropolitanyplannigyg area boundar , but inside a
designated nonattaipment or maintenance area
boundgar that includes an MPO (40 CFR 93.101). y

would be required to make a conformit
determination onl at the point when a
new transportation project needs y
funding or approval. This point ma
occur significantl after the 1- ear grace
period has ended. See the EPA’s Jul 1,
2004, final rule for further background
on how the EPA has implemented this
conformit grace period for the 1997
ozone NAAQS in metropolitan, donut
and isolated rural areas (69 FR 40008—
40014).45 y

3. Does transportation conformit appl
for the 1997 ozone NAAQS once that
NAAQS is revoked? y

The CAA onl requires transportation
conformit in areas that are designated
nonattainment or maintenancg for a
given pollutant and standard. Therefore,
transportation conformit would no
longer appl for purposes of the 1997
ozone NAAQS as of the time that y
standard (and thus an area’s designation
for that standard) is revoked.
Accordingl , existing 1997 ozone y
NAAQS nonattainment and
maintenance areas, regardless of their
designation for the 2008 ozone NAAQS,
would no longer be required to
demonstrate transportation conformit
for the 1997 ozone NAAQS after the
1997 ozone YAAQS is revoked. The
D.C. Circuit ruled that the EPA violated
the CAA when it partiall revoked the
1997 ozone NAAQS for transportation
conformit purposes onl inthe y
Classifications Rule for the 2008 ozone
NAAQS (NRDC v. EPA, D.C. Cir. No.
12-1321, December 23, 2014). The
partial revocation had been in effect
since Jul 20,2013, 1 ear after the

pifective date of designations for the

2008 ozone NAAQS. (77 FR 30160). The
D.C. Circuit Court of Appeals vacated
this aspect of the Classifications Rule
but said nothing to suggest that the EPA
could not revoke the standard for all
purposes, as it is doing toda . See South
Coast, (upholding revocation of y
standard so long as anti-backsliding
measures are introduced). Under our
current Transportation Conformit Rule,
the latest approved or adequate
emission budgets for a previous ozone
NAAQS (i.e., the 1997 or the 1-hour y
ozone NAAQS) would continue to be
used in conformit determinations for
the 2008 ozone NAAQS until emission
budgets are established and found y
adequate or are approved for the 2008
ozone NAAQS. (77 FR 14981-2). y

45 Also, see the EPA’s transportation conformit
Web site for more information, including EPA’s
“TransportationyConformit Guidance for 2008
Ozone NAAQS Nonattainment Areas” at: http://
www.epa.goy/otaq/stateresources/transconf/ y
2008mpags.htm. 'y

4. What impact will the implementation
of the 2008 ozone NAAQS have on a
state’s Transportation Conformit SIP?

States with previousl approved
Transportation Conformit SIPs should
not need to revise those SIPs, unless
the need to do so to ensure that
existing state regulations appl in areas
newl designated nonattainment for the y
2008 ozone NAAQS. However, if this is
the first time that transportation
conformit will appl in a state, such a
state is required to submit a SIP revision
within 12 months of the effective date y
of the nonattainment designation that
covers the three specific transportation
conformit requirements that are
delineated in CAA section 176(c)(4)(E).
These specific requirements are
consultation procedures and written
commitments to control or mitigation
measures associated with conformit
determinations for transportation plans,
TIPs or projects. 40 CFR 51.390.
Additional information and guidance
can be found in EPA’s “Guidance for
Developing Transportation Conformit
State Implementation Plans” (http://
www.epa.gov/otaq/stateresources/
transconf/policy/420b09001.pdf).

G. What requirements for general
conformity apply to the 2008 ozone
NAAQS??

1. Summar of the Proposal

The EPA did not propose to make y
revisions to the General Conformit
Regulations.46 However, we did
recommend that as areas develop their
SIPs for the 2008 ozone NAAQS, state
and local air qualit agencies work with
federal agencies with major facilities
that are subject to the General
Conformit Regulations to establish an
emissions budget for those facilities in
order to facilitate future conformit
determinations. Significant tracts of
land under federal management ma
also be included in nonattainment area
boundaries. The role of fire in these
areas should be assessed and emissions
budgets developed in concert with those
federal land management agencies.
Where appropriate, states ma consider
developing plans for addressing
wildland fuels in collaboration with
land managers and owners. Information
is available from DOI and USDA Forest
Service on the ecological role of fire,
smoke management programs and basic

46 Information on what federal actions are covered
and how to demonstrate conformit are found in 40
CFR part 93 subpart B. On March 24, 2010, former
Administrator Lisa P. Jackson signed the General
Conformit Final Rule “Revisions to the General
Conformit Regulations,” which was published
April 5, 2010 (75 FR 17254-17279). More
infyrmation on the general conformit prggram isy
available at http://www.epa.gov/air/genconform/.
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smoke management practices, and fuels
management strategies (including y
prescribed fire), and ma be considered
as potential mitigation measures to
lessen the impacts of wildfires.4” We
also stated in the proposal that for the
ozone precursors VOC and NOx, the
existing de minimis emission levels
contained in 40 CFR 93.153(b)(1) will
continue to appl to the 2008 ozone
NAAQS. We also stated in the proposal
that general conformit for the 2008
ozone NAAQS would appl 1 ear after
the effective date of nonattainment y
designations for that NAAQS because
section 176(c)(6) provides a 1- ear grace
period from the effective date of initial
designations before general conformit
determinations are required in areas
newl designated nonattainment for a
particular pollutant and standard. In
such areas, we encourage states to y
consider in an baseline inventor used
and/or submitted to include emissions
expected from projects subject to y
general conformit , including emissions
from wildland fire that ma bey
reasonabl expected in the area. y

Since we proposed to revoke the 1997
ozone NAAQS at the time the final SIP
Requirements Rule is published in the
Fede e iste , we stated in the y
proposal that general conformit y
requirements under the 1997 ozone
NAAQS would end after the 2008 ozone
NAAQS general conformit
requirements begin. y

2. Final Action and Rationale y

The EPA is taking no action to revise
General Conformit Regulations. For
reasons explained in section IV of this
rule, we are revoking the 1997 ozone
NAAQS 30 da s after publication of this
final rule. Accordingl , the general y
conformit requirements for the 1997
ozone NAAQS will end when the
NAAQS is revoked, and the general
conformit requirements for the 2008
ozone NAAQS are applicable 1 ear y
after the effective date of nonattainment
designations for the 2008 NAAQS.48
The EPA believes the existing General
Conformit Regulations (40 CFR part 93)
remain appropriate for the 2008 ozone
NAAQS. States with approved general
conformit SIPs should not need toy
revise their SIPs unless the need to do
so to ensure the are consistent with the
April 5, 2010, revisions to the general
conformit regulations or to ensure the

47 USDA Forest Service and Natural Resources
Conservation Service, Basic Smoke Management
Practices Tech Note, October 2011, http:// y
www.nrcs.usdaygov/Internet/FSE_DOCUMENTS/ 'y
stelprdb1046311.pdf. 'y

48 For areas designated’in 2012, the effegtive date
was Jul 20,2013. y

existing regulations appl in the
appropriate newl designated areas.

H. What are the requirements for 'y
contingency measures in the event of
failure to meet a milestone or to attain?

1. Summar of Proposal y

The EPA proposed that the y
contingenc measures required for
Moderate and above areas under CAA
sections 172(c)(9) and 182(c)(9) must
provide for the implementation of y
specific measures if the area fails to
attain or to meet an applicable
milestone. These measures must be
submitted for approval into the SIP as
adopted measures that would take effect
without further rulemaking action b
the state or the Administrator upon a
determination that an area failed to
attain or to meet the applicable y
milestone. Per the EPA guidance, y
contingenc measures should represent
1- ear’s worth of progress, amounting to
reductions of 3 percent of the baseline
emissions inventor for the y
nonattainment area, which would be
achieved while the state is revising its
plans for the area.49

Regarding the content of the ¥y
contingenc measures, the EPA’s prior
guidance specifies that some portion of
the contingenc measures must include
VOC reductions. As explained in the
proposal, this previous limitation is no
longer necessar in all cases. In
particular, Moderate and above areas
that have completed the initial 15 y
percent VOC reduction required b CAA
section 182(b)(1)(A)(i), can meet the
contingenc measures requirement
based entirel on NOx controls if that is
what the state’s anal ses have
demonstrated would be most effective
in bringing the area into attainment.
There would be no minimum VOC
requirement. Also, the EPA proposed
continuing its long-standing polic that
allows promulgated federal measures to
be used as contingenc measures as long
as the provide emission reductions in
the relevant ears in excess of those
needed for attainment or RFP.50 y

The EPA also proposed an
implementation approach for Extreme
nonattainment areas whereb plan
provisions meeting the requirements of
CAA section 182(e)(5) (referred to as the
“black box”), including the
requirements concerning contingenc
measures, therein, ma satisf the CAA
section 172(c)(9) and 182(c)(9)
contingenc measure requirements for
the area provided the state has alread

49 See the April 16, 1992 @eneral Preamble
section III.A.3.c (57 FR 13498 at 13511). y

50 See Fouisiana Environmental Action Network
(LEAN) v. EPA, 382 F.3d 575 (D.C. 2004). y

adopted all reasonable candidate
measures in the applicable SIP to satisf
RACM, RFP, and all other requirements
necessar for attainment in the area.

2. Final Action and Rationale

The EPA is finalizing the proposed
requirements that contingenc measures
must be submitted for approval into the
SIP as required b the CAA and must
provide for the implementation of
specific measures without an further
rulemaking action if the area fails to
attain or meet an applicable milestone,
with limited exceptions for Extreme
nonattainment areas rel ing on plan
provisions approved under CAA section
182(e)(5), as discussed below. Regarding
content of the 1- ear’s worth of
emnyissions covered b the contingenc
measures, the EPA is finalizing its
proposal to allow the 3 percent
emissions reductions of the contingenc
measures, to be based entirel on NOx
controls if the area has completed the
initial 15 percent ROP VOC reduction
required b CAA section 182(b)(1)(A)(i)
and the state’s anal ses have
demonstrated that NOx substitution
would be most effective in bringing the
area into attainment.

The EPA will continue to allow the
use of federal measures providing
ongoing reductions into the future to be
used meet contingenc measure
requirements for the 2008 ozone
NAAQS, consistent with the EPA’s
longstanding polic . The EPA has
previousl approved the use of federal
measures to meet contingenc measure
requirements in actions approving 1-
hour and 8-hour ozone SIPs.

With respect to Extreme ozone
nonattainment areas, CAA section
182(e)(5) allows the agenc to exercise
discretion in approving Extreme area
attainment plans that rel , in part, on
the future development of new control
technologies or improvements of
existing control technologies, where
certain conditions are met. This
discretion can be applied as long as the
state has demonstrated that: All
reasonabl available control measures,
including RACT, have been included in
the plan; the area’s RFP demonstration
during the first 10 ears after
designation does not rel on anticipated
future technologies; and the state has
submitted enforceable commitments to
timel develop and adopt contingenc
measures to be implemented if the
anticipated future technologies do not
achieve planned reductions. The EPA is
finalizing its proposal to allow states to
submit, for Extreme nonattainment
areas, enforceable commitments to
develop and adopt contingenc
measures meeting the requirements of
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182(e)(5) to satisf the requirements for
both attainment contingenc measures
in CAA sections 172(c)(9) and 182(c)(9).
These enforceable commitments must
obligate the state to submit the required
contingenc measures to the EPA no
later than three ears before an y
applicable implementation date, in y
accordance with CAA section y
182(e)(5).51 We note that this does not,
however, relieve states from obligations
to submit contingenc plans as required
b CAA sections 172(c)(9) and 182(c)(9)
for periods in the first 10 ears after
designation. y

3. Comments and Responses y

Comment: Commenters urged the EPA
to provide flexibilit to states when
adopting, subject to the EPA approval,
contingenc measures into the SIP that
areread for implementation should the
area fail to either meet milestones or
attain. Commenters requested that the
EPA allow air qualit improvement
measurements to be taken into 'y
consideration for purposes of evaluating
the level of emission reductions y
necessar to meet the contingenc
measure requirements when providing
“approximatel 1 ear’s worth of
progress for contingenc measures. y
Commenters indicated that a similar air
qualit improvements approach has
been used in approving PM,s v
contingenc measures.

Response: The EPA’s long-standing
interpretation is that a 3 percent
emissions reduction from the RFP y
baseline, rather than a specific ozone
concentration improvement, is the
minimum contingenc measure y
adoption requirement under subpart 2.
The EPA did not propose to alter this
guidance. However, we note that if the
contingenc measures are ever triggered
for an area, states ma take air qualit
considerations into account in y
determining whether a subset of y
measures amounting to less than 3 y
percent emissions reduction are all that
is necessar to be implemented to cure
the identified failure.52 The
implementation of PM, s NAAQS is
governed b statutor and regulator
requirements that are separate from, and
not identical to, ozone implementation
and provide flexibilit for states to

51 For example, where a state intends torel on
CAA section 182(e)(5) commitments to satisf the
CAA section 182(c)(9) contingenc measure y
requirement for an RFP milestone in ear 2022, the
commitments must obligate the state to submit
adopted contingenc measures to the ERA no later
than 2019. (i.e., 3 ears before RFP contingenc
measures for 2022 wpuld be implemented.

52 See “Guidance for Growth Factors, Projections,
and Control Strategies for thg 15 Percent Rate-of-
Progress Plans,” U.S. EPA, Marchy1993, page 83 y
(EPA—452/R-93/002). yy

consider the degree of air qualit y
improvement that ma be needed in
developing RFP plans and contingenc
measures. y

Comment: Several commenters y
supported, and no commenters objected
to using CAA section 182(e)(5) authorit
to approve contingenc measure plans
for Extreme nonattainment areas where
the attainment plan is based on y
development of new or improved y
control measures.

Response: We appreciate the y
supportive comments. We recognize
that all areas must meet the contingenc
plan requirements of CAA sections y
172(c)(9) and 182(c)(9). We agree that
CAA section 182(e)(5) provides the
agenc with discretion to approve an
Extreme area attainment plan that relies,
in part, on the future development of
new control technologies or
improvements of existing control
technologies. This authorit can be
exercised as long as the state has y
demonstrated that: All reasonabl y
available control measures, including
RACT, have been included in the plan;
the area’s RFP demonstration during the
first 10 ears after designation does not
rel on anticipated future technologies;
and the state has submitted enforceable
commitments to timel develop and
adopt contingenc measures in the
event that anticipated futurey
technologies do not achieve planned
reductions.

Comment: One commenter argued
that an Extreme nonattainment area
seeking to rel on the CAA section y
182(e)(5) “‘black box’’ should be y
required to demonstrate that it has
adopted all feasible controls, even if
the do not advance attainmentb a

ear and regardless of whether the y
constitute ‘“‘reasonabl available control
measures,” and that the EPA should
‘““‘change its interpretation of RACT and
RACM, which currentl allows areas to
avoid adopting and implementing y
feasible measures.”

Response: The EPA believes that both
its long-standing interpretation of y
RACM and its focus on whether control
measures are ‘reasonabl available”
provide an appropriate framework for
determining when to exercise the
discretion provided b CAA sectioy
182(e)(5). As noted in the proposal, the
determination of whether a SIP contains
all RACM requires an area-specific
anal sis establishing that there are no
additional economicall and technicall
feasible control measures (alone or
cumulativel ) that will advance the y
attainment dateb 1 ear. This requires

Yclose review of an measure thata y

commenter identifies &g reasonabl
availpble for implementation in the area

in light of local circumstances, and of
measures being implemented in other
states. 78 FR 34187, at 34194 (June 6,
2013). This interpretation of RACM has
been upheld in court (e.g., Sierra Club
v. EPA, 294 F.3d 155, 162-163 (D.C. Cir.
2002)). Thus, the EPA believes that it is
appropriate to require that an area
seeking to rel on the anticipated
development of new technolog
demonstrate that its plan includes all
control measures that come within this
definition of “reasonabl available.”
The EPA does not believe it is necessar
for an area to demonstrate the use of
measures that go be ond that definition
in order to meet contingenc measure
requirements.

L. How do the NSR requirements apply
for the 2008 ozone NAAQS?

1. Major NSR Requirements for the 2008
Ozone NAAQS

The NSR programs established in
parts C and D of title I of the CAA
contain specific requirements for the
preconstruction review and permitting
of new or modified major stationar
sources of air pollutants. In attainment
and unclassifiable areas, the
requirements under part C appl for the
prevention of significant deterioration
(PSD) program. In nonattainment areas,
the requirements under part D appl for
the nonattainment NSR program. We
commonl refer to the PSD and
nonattainment NSR programs together
as the “major NSR programs.”

The regulations for the major NSR
programs are contained in 40 CFR
51.166 and 52.21 for PSD, and 51.165,
52.24 and part 51, Appendix S for
nonattainment NSR.53 Among other
things, in unclassifiable and attainment
areas, the PSD program requires a new
major source, or a major modification to
an existing major source, to obtain a
permit that satisfies PSD requirements,
including the application of best
available control technolog (BACT) for
“each pollutant subject toyegulation
under [the CAA],” conducting an air
qualit impact anal sis, and compl ing
with requirements related to the
protection of Class I areas.

As part of the required air qualit
impact anal ses, section 165(a)(3) of the
CAA provides that the owner or
operator of a proposed facilit must,
among other things, demonstrate that
“emissions from construction or
operation of such facilit will not cause,

53 As appyopriate, cgrtain nopattainment NSR
requirements under 40 CFR 51.165 or Appendix S
can also appl to sources and modifications located
in areas that are designated attainment or
unclassifiable in the Ozone Transport Region. See,
e.g., CAA 184(b)(2), 40 CFR 52.24(k). y

y

y
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or contribute to, air pollution in excess
ofan . . .national ambient air qualit
standard in an air control region.” The
EPA has generall interpreted this
statutor requirement, and the vy
corresponding regulations 'y
implementing EPA’s federal PSD y
permitting program at 40 CFR 52.21(k)
and establishing minimum requirements
for PSD programs approved into SIPs at
40 CFR 51.166(k), to include a y
demonstration for an NAAQS that is in
effect at the time a final permit decision
is issued.5* See, e.g., 73 FR 28321, y
28324, 28340 (Ma 16, 2008); 78 FR
3253 (Jan. 15, 2013); Memorandum from
Stephen D. Page, Director, Office of Air
Qualit Plannipg & Standards, entitled
“Applicabilit of the Federal Prevention
of Significamt Deterioration Permit
Requirements to New and Revised
National Ambient Air Qualit y
Standards,” to the EPA Regional Air
Division Directors and Deputies (April
1, 2010). y

In the proposal, the EPA indicated
that, since the Ma 27, 2008, effective
date of the 2008 ozone NAAQS, permit
applications for new major stationar
sources and major modifications have
been subject to the PSD program
requirements for ozone under two sets
of circumstances: (1) Prior to the y
designation of areas for the 2008 ozone
NAAQS, sources locating in areas y
designated attainment or unclassifiable
for the 1997 ozone NAAQS; and (2) on
and after the Jul 20, 2012, effective
date of area designations for the 2008
ozone NAAQS, sources locating in areas
degignated as attainment or
unclassifiable for both the 1997 and
2008 ozone NAAQS. If, however, an
area was designated attainment or
unclassifiable for the 2008 ozone
NAAQS on and after Jul 20, 2012, but
was designated nonattainment for the
1997 ozone NAAQS, consistent with the
PSD regulations at 40 CFR 51.166(i)(2)
and 52.21(i)(2), the nonattainment
designation would require application
of nonattainment NSR for permits
issued o new and modified sources
locating in that area that trigger major
NSR requirements for ozone until the
revocation of the 1997 ozone NAAQS is
effective. In this rulemaking, the EPA is
revoking the 1997 ozone NAAQS for all
purposes. Accordingl , as explained in
section IV.A of this preamble, as of 30
da s after the publication of this rule in

54 The EPA received comments relating to
statements in the proposal about its discretion to
grandfather permit applications in appropriate y
circumstances. Since this NAAQS has been in effect
since 2008, the EPA is not adding a grandfathering
provision in this final rule andythose conments are
discussed further in the Response to Comments
document.

the Fede e iste , the area
designations for the 1997 ozone NAAQS
will no longer be considered current
designations; thus, all areas designated
attainment for the 2008 ozone NAAQS
will be subject to PSD requirements. In
the proposal, the EPA explained that
this result was based on its y
interpretation of the PSD regulations at
40 CFR 51.166(i)(2) and 52.21(i)(2), but
recognized that those provisions did not
expressl sa that a nonattainment
designation for a revoked standard does
not trigger the exemption from PSD
requirements contained in those y
provisions. 78 FR 34216-17.
Accordingl , the EPA requested y
comment on whether amendmentyf 40
CFR 51.166(i)(2) and 52.21(i)(2) is
necessar to achieve that outcome and y
on how such an amendment, if an ,
should be worded. After additional
consideration, we believe there is a need
for us to amend these provisions to
further clarif the application of the y
exemption the contain. Therefore, the
EPA is amending its PSD regulations at y
40 CFR 51.166(i)(2) and 52.21(i)(2) as a
logical outgrowth of the proposal and
the submitted comments to clarif that
historical designations for a revoked
NAAQS should not be considered in
determining whether PSD requirements
appl for that pollutant once the
revocation becomes effective in an area.
For an area that is designated
nonattainment for the 2008 ozone

2008 ozone NAAQS classification, must
be used for anti-backsliding purposes.
However, for purposes of determining
whether a prospective offset can be
obtained from a nonattainment area
other than the one in which a new or
modified source would be located, the
requirements under section 173(c)(1) of
the CAA must be satisfied. CAA section
173(c)(1) requires, in part, that the
nonattainment area from which the
offset is obtained must have “an equal
or higher nonattainment classification
than the area in whigh the [new or
modified] source is located. . . .” After
thy revocation takes effect, the historical
classification for the revoked NAAQS,
to the extent that it is lower than the
classification in the nonattainment area
where a new or modified source would
be located, would not preclude
obtaining the offset from that area, so
long as (1) the current classification for
the ozone NAAQS for that area is equal
to or higher than the current
classification of the nonattainment area
where the new or modified source is
locating and (2) the other requirements
under section 173(c)(1) of the CAA are
satisfied.

Some states ma have alread in their
SIP a nonattainment NSR program
consistent with part D of the CAA that
can be applied to new nonattainment
areas. In such situations, permitting
authorities should have begun appl ing
the nonattainment NSR requirements in

NAAQS, the historical designations and y permitting actions for new and modified

classifications resulting from the
revoked 1997 ozone NAAQS will
continue to serve to identif
nonattainment NSR anti-backsliding
requirements (i.e., major source
thresholds and emissions offset ratios)
that need to be taken into account in
issuing nonattainment NSR permits to
major stationar sources and major
modifications.55 As indicated
previousl , the designations and
classifications for the revoked standard
should not be regarded as current
designations and classifications oncg
the revocation takes effect. For example,
in implementing the emissions offset
requirements for nonattainment NSR,
offset ratios based on the classification
for the revoked standard, to the extent
more stringent than the ratios for the

55In this final rule, the anti-backsliding

major sources that trigger major source
permitting requirements for ozone in
new nonattainment areas starting from
the effective date of the 2008 ozone
designations (Jul 20, 2012).

For a newl designated (or
redesignated) nonattainment area for the
2008 ozone NAAQS in a state with a SIP y
that specificall lists the areas in which
nonattainment NSR requirements under
part D appl , or in a state that currentl
has no approved nonattainment NSR
program, there will be an interim period
between the Jul 20, 2012, designation y
date and the date when the EPA
approves the state’s amended SIP,
which must be revised to adequatel
address the nonattainment NSR
requirements for the 2008 ozone
NAAQS contained in this final rule. In
the proposal, we explained that during
this interim period, nonattainment NSR

requirements for nonattainment NSR are codified in  yrequirements for the 2008 NAAQS are

40 CFR 51.1105, and are described in Section IV.B
of this preamble. The nonattainment NSR
regulations at 40 CFR 51.165 have been amended
in this final rule to add new paragraph (a)(12),
which references those anti-backsliding
requirements. Also, as proposed, a new section VII
has been added to Appendix S to set forth the anti-
backsliding requirements that must be followed
when states issue nonagtainment NSR permits
under that Ruling.

governed b the EPA’s Emission Offset
Interpretative Ruling codified in
Appendix S to 40 CFR part 51. Among
other things, in general, Appendix S
requires new or modified major sources
in nonaytainment ayeas to meet the
lowest achievable emission rate (LAER)
and obtain sufficient offsetting
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emissions reductions to assure that the
new or modified major sources will not
interfere with the area’s progress toward
attainment. In addition, a new section
VII of Appendix S has been added as
part of this final rule to set forth the
anti-backsliding requirements that must
be addressed in order to issuea M
nonattainment NSR permit under M
Appendix S. That language for section
VII is being finalized with only minor
modifications to what was proposed.
Readers should refer to 40 CFR part 51,
Appendix S for a better understanding
of the Appendix S permitting M
requirements. M

In the proposal, the EPA explained
that the time period for the NSR waiver
provision contained in section VI of
Appendix S, enabling permitting M
authorities in specified circumstances to
issue nonattainment NSR permits that
do not require LAER or emissions M
offsets as are otherwise required under
section IV of appendix S, was limited by
the court’s ruling in NRDC v. EPA, 571
F.3d 1245 (D.C. Cir. 2009). The court’s
ruling was the result of a petition filed M

in response to the EPA’s Phase 2 Rule M

for the 1997 ozone NAAQS in which the
EPA revised 40 CFR 52.24(k). The M
revision to paragraph (k) eliminated M
language stating that if a nonattainment
area did not have an approved M
nonattainment NSR program within 18
months after designation, Appendix S
would no longer applyanda M
construction ban would apply instead.
70 FR 71612 (November 29, 2005). The
effect of the revision was to extend the
applicability of Appendix S, including
the section VI waiver provision, to cover
the full period from the date of M
designation to the date on which the
EPA approved the nonattainment NSR
SIP for a new NAAQS. M

In NRDC'v. EPA (571 F.3d 1245 (D.C.
Cir. 2009)), the court vacated “the
elimination of the 18-month time limit
for NSR waivers under Appendix S’ on
the grounds that it violated section
172(e) of the CAA (571 F.3d at 1276). As
a result of the court’s vacatur of the
extension of the 18-month time limit for
section VI of Appendix S, no section VI
waivers may be granted beyond 18 M
months from the date of designation for
any NAAQS.

Several commenters requested that
the EPA clarify how the court’s decision
affects the implementation of Appendix
S as an interim nonattainment NSR M
program. While most commenters
understood that the vacatur applied
only to the removal of the 18-month M
deadline for the section VI waiver, one
commenter seemed to interpdet the M
vacatur to apply to appendix Sinits M
entirety. M

To clarify, there is now a distinction
between the length of time during
which waivers may be granted under
section VI of Appendix S and the length
of time the remainder of Appendix S
applies as an interim nonattainment
NSR program. No section VI waivers
may be granted beyond 18 months from
the date of designation. The remainder
of Appendix S, however, is not subject
to an 18-month time limitation. It will
remain as the basis for air agencies to M
issue nonattainment NSR permits in
new ozone nonattainment areas until
the EPA approves a state’s M
nonattainment NSR program for the
2008 ozone NAAQS under the SIP for
the area. Specifically, section IV of M
Appendix S contains preconstruction M
requirements for proposed sources and
modifications, which reflect the M
requirements contained in part D of the
CAA for ozone nonattainment areas.
The requirements in section IV should
be met consistent with the anti- M
backsliding requirements contained in
new section VII of Appendix S. M

2. Offset Requirements and Policy

To satisfy requirements under section
173 of the Act, new and modified major
sources in nonattainment areas must
secure emissions reductions (i.e.,
“offsets”) to compensate for a proposed
emissions increase. Offsets are M
generated by emissions reductions that
meet specific creditability criteria set
forth by the SIP consistent with EPA
regulations. See, 40 CFR M
51.165(a)(3)(ii)(A)—(J) and part 51 M
Appendix S section IV.C.56 One M
commenter suggested that
nonattainment NSR major source
construction and major modification
offsets should be available outside the
nonattainment area (from attainment
areas) due to the possibility that new
sources would develop in attainment
areas in close proximity to the boundary
of the ozone nonattainment area with
subsequent impact on the M
nonattainment area. Further, theM
commenter seemed to suggest that
emissions reductions from these close
proximity sources should also beM
allowed to be used as offsets within the
adjacent nonattainment area. The M
commenter’s suggestion fails to address
the statutory requirements for offsets
and, more specifically, does not M
confront the statutory provisions M
restricting where offsets can be obtained
from. In accordance with the M

56 See also, the EPA’s “Improving Air Quality M

with Eddnomic Incentive Programs” document at
http://www.epa.gov/region07/air/nsr/nsrmemos/
eipfin.pdf. For additional m¢moranda and guidance
documents, see http://www.epa.gov/region7/air/
nsMnsrindex.htm. M

requirements under section 173(c)(1) of
the CAA, emissions offsets must be
obtained from the same nonattainment
area, except that the state may allow a
source to obtain offsets from another
nonattainment area if (1) that area has
an equal or higher nonattainment
classification than the nonattainment
area in which the source requiring the
offsets is located, and (2) emissions from
that other area contribute to a violation
of the NAAQS in the nonattainment
area in which the source requiring the
offsets is located. Accordingly, the EPA
does not intend to revise the existing
requirements as to where emissions
offsets may be obtained to allow use of
offsets from attainment areas.

3. Facilitating New Source Growth in
Nonattainment Areas

a. Offset Banks

States can help facilitate continued
economic development in a
nonattainment area by establishing
offset banks or registries. Such banks or
registries can help new or modified
major stationary source owners meet
offset requirements by streamlining
identification and access to available
emissions reductions. Some states have
established offset banks to help ensure
a consistent method for generating and
transferring NOx and VOC offsets.57
Offsets in these areas are generated by
emissions reductions that meet specific
creditability criteria set forth by the SIP
consistent with EPA regulations. See
existing 40 CFR 51.165(a)(3)(ii)(A)—(])
and part 51 Appendix S section IV.C.

b. Interprecursor Offset Substitution

In the proposal, the EPA recognized
that states could establish
interprecursor 58 offset substitution
provisions, which would create
additional flexibility in meeting offset
requirements by allowing NOx
emissions reductions to satisfy VOC
offset requirements and vice versa. See
78 FR at 34201. The EPA received no
adverse comments on whether to allow
such interprecursor trading for ozone
and no comment suggested that such
trading is not or should not be allowed
for ozone. In fact, all comments
addressing the EPA’s statements in the
proposal concerning interprecursor
trades for ozone for nonattainment NSR
permitting were in support of allowing
NOx emissions reductions to satisfy
VOC offset requirements and vice versa.

57 See, for example, emission reduction credit
banking programs in Ohio (OAC Chapter 3745—
1111) and California (H&SC Sekfion 40709).

58 For purposes of this rulemaking, we are using
the terms interprddursor and interpollutant
interchangeably.
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Although there were no adverse
comments relating to the EPA’s abilit
to allow interprecursor trading for y
ozone, the EPA recognizes that the
current language of 40 CFR y
51.165(a)(11) and part 51 Appendix S
IV.G.5 could be read to limit y
interprecursor trading to PM, 5, and thus
to preclude this kind of interprecursor
trading for ozone precursors (NOx and
VOC). However, the EPA has issued
previous guidance that clear]l allows
for such interprecursor trading for ozone
precursors.5® While the EPA did not
specificall propose to amend the y
nonattainment NSR regulations to y
address interprecursor trading for y
ozone, the proposal indicated the EPA’s
intent to continue to allow states to
establish provisions that allow for such
interprecursor trading for ozone y
precursors.

As noted previousl , the EPA
received no adverse comments on the
interprecursor aspect of the proposal.
Commenters did, however, indicate
support for ensuring in the final y
rulemaking that interpollutant trading y
would continue to be allowed, and one
commenter indicated support for y
measures similar to what was
authorized in the final 2008 PMys
NAAQS implementation rule, see 73 FR
28321, which revised the regulations
and Appendix S to allow for y
interprecursor trading for PM,s vy
precursors.

Accordingl , the EPA is taking action
in this final rulemaking to amend the
regulator text in both 40 CFR 51.165
and Appendix S as a logical outgrowth
of the proposal and the submitted y
comments to ensure that the offset y
provisions of both rules are consistent
with our proposal and our ongoing
position to allow such trades for the
ozone precursors (VOC and NOx). See
revised 40 CFR 51.165(a)(11) and part y
51 Appendix S IV.G.5. These changes in
the regulator text are intended toy
clarif that interprecursor trading
continues to be an option for the ozone
precursors VOC and NOx, as long as
such trades are consistent with existing
polic and legal requirements; thesey
revisions are not intended to change the
underl ing requirements for such y
trades. Please refer to the Response to
Comments document in the docket for y
this rulemaking for more detailed

59 “Improving Air Qualit with Economic
Incentive Programs’” document at http:// y
www.epa.gov/regiony)7/air/nsr/nsrmemos/ y
eipfin.pdf. In this document, the EPA stated:
“[o]zone interprecursor trading can be used to meet

NSR offset requirements, regardlgss of whether the y

NSR offset emission reductions are generated
through an KIP.” Id. at 244. For additional y
memoranda anyl guidance documents, see hitp:// y
www.epaygov/region/air/nsr/nsrindex.htm. 'y

information and responses to comments
with respect to interprecursor trading
concerns. y

c. Economic Development Zones (EDZs)

Section 173(a)(1)(B) of the CAA
authorizes the Administrator, iny
consultation with the Secretar of
Housing and Urban Development y
(HUD), to identif areas within y
nonattainment areas as ‘‘zonel[s] to
which economic development should be
targeted.” Under this section, new or
modified major stationar sources that
locate in such a zone are relieved of the
NSR requirement to obtain emission
offsets if (1) the relevant SIP includes an
NSR nonattainment program that has
established emission levels for new and
modified major sources in the zone
(“growth allowance”), and (2) the y
emissions from new or modified
stationar sources in the zone will not
cause or contribute to emission levels
that exceed such growth allowance.
CAA section 172(c)(4) of the CAA
requires that the growth allowance be
consistent with the achievement of
reasonable further progress, and that it
will not interfere with attainment of the
applicable NAAQS b the applicable
attainment date for the nonattainment
area. The EPA is willing to work with
HUD and states to identif potential
areas that could be identified as EDZs.

4. Deadline for Submitting y
Nonattainment NSR Program SIPs for
2008 Ozone NAAQS y

As explained in section IIL.A of this
preamble, several commenters noted y
that the EPA’s proposed rulemaking did
not address the SIP submittal deadline
for the nonattainment NSR program for
the 2008 ozone NAAQS. As explained
in section III.A, the final rule includes
a deadline of 3 ears from the effective
date of designation for states to submit y
their nonattainment NSR program SIPs
for the 2008 ozone NAAQS. The y
rationale for this deadline appears in
section IIL.A of this preamble.

J. What are the emission inventory and
emission statement requirements? 'y

1. Emission Inventor Requirements
a. Summar of the Proposal y

We proposed that states should rel y
on their 3- ear ¢ cle inventor as
described b the Air Emissions
Reporting Requirements (AERR) to meet
182(a)(3)(A) periodic inventowy
obligations and that the emissions
reporting requirements of the AERR lye
applied to determine all of the data
elements required for such inventories
(see, e.g., Tablgs 2A, 2B, 2C and 2D of
40 CFR part 51, subpart A, Appendix

A). We also proposed to follow our
existing guidance, titled “Public
Hearing Requirements for 1990 Base-
Year Emissions Inventories for Ozone
and Carbon Monoxide Nonattainment y
Areas” in implementing certain SIP
adoption and submission procedures for
the emissions inventor requirements
under CAA sections 182(a)(1) and
182(a)(3)(A) for purposes of the 2008
ozone NAAQS.

b. Final Action and Rationale

We are generall finalizing as
proposed, although in light of comments
received we made small changes to
address reporting of ozone season da
and partial count emissions not
currentl addressed in the AERR, as
explained below. CAA section
182(a)(3)(A) requires that states submit
periodic emission inventories no later
than the end of each 3- ear period after
submission of the base ear inventor
for the nonattainment area. This
requirement applies to Marginal and
above ozone nonattainment areas. Thus,
states must submit this periodic
inventor no later than the end of each
3- ear period after submission of the
base ear inventor for the
nonattainment area. The periodic
inventor required b this final rule
must include ozone season da
emissions of VOC and NOx for point,
nonpoint and mobile sources (on-road
and non-road) and fire-related event
emissions. On December 4, 2008, the
EPA promulgated the AERR rule (40
CFR 51, subpart A). The AERR requires
states to submit comprehensive
statewide 3- ear ¢ cle annual emission
inventories (2008, 2011, 2014, etc.) for
a number of pollutants (see list provided
at 40 CFR 51.15(a)) regardless of an
area’s attainment status. During the
submission of the 3- ear c cle
inventories in accordance with the
AERR, states ma also submit ozone
season da emissions to meet the
periodic inventor requirement of this
rule. If the periodic inventor required y
b this rule is not included in the AERR
submission, then it must be submitted
to the EPA through other mechanisms in
coordination with the Regional Office.
Emission inventor elements submitted
per the AERR that are relied on in the
SIP also need to be adopted through the
SIP submittal requirements per 40 CFR
51.100 et seq.

We are finalizing the requirement that
states use the reporting requirements of
the AERR to determine the data
elements required for such inventories, y
while ingluding an additional
requirement to report ozone season da
emissions, as defined in this final rule,
rather than the AERR requirement for
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annual emissions for both the base ear
inventor for the nonattainment area
and the periodic inventor .

Additionall , the EPA has included
within 40 CFR 51.1100(bb) and (cc) of y
this final rule definitions pertaining to
base ear inventor and the ozomg
season da emissions, in response to
several significant comments as
explained in section III.].1.c of this rule.
Accordingl , abase ear inventor for
the nonattainment area is due no later
than 2 ears after the effective date of y
designations, and the emissiong
included in this inventor must be
ozone season da emissions as defined
in CAA section 51.1100(cc) of this rule.

annual emissions for both the base ear
inventor for the nonattainment area y
and the periodic inventor .

Inventories of partial-count y
nonattainment areas must match the
spatial extent of the nonattainment area
to include onl emissions within the
nonattainment area. The EPA
acknowledges the challenges associated
with partial count inventories and has
prepared an updated draft of the y
emissions inventor guidance (see y
below) to provide additional
information for air agencies to use in
preparing partial count emissions. The
base ear inventor for the
nonattainment area is used as the

A periodic inventor must be submitted baseline for RFP plans to achieve y

on intervals no later than the end of
each 3- ear period after submission of
the base ear inventor for the y
nonattainment area.

The EPA has concluded that ozone
season da emissions are the most y
appropriate temporal basis for y
developing the emissions to be included
in this inventor , rather than summer
da emissions as required b past
implementation rules or the AERR. The
EPA believes that summer da y
emissions required previousl are an
insufficient nomenclature, since in
some areas nonattainment ma be due
to ozone exceedances in months other
than summer months (e.g., wintertime),
and necessitate focusing planning y
efforts on emissions occurring during
the most relevant time period. Other
than changing the name to be more
inclusive, the definition of the y
emissions to be included is essentialy
the same as the previous definition.
Ozone season da emissions means an
average da ’s emissions forat pical
ozone season work weekda as defined
in CAA section 51.1100(cc). The state
will select, subject to EPA approval, the
particular month(s) in the ozone season
and the da (s) in the work week to be
represented. The selection ofda s y
should be coordinated with the y
conditions assumed in the development
of RFP plans and/or emissions budgets
for transportation conformit to allow
comparabilit of dail emissions y
estimates. The da s should represent y
the conditions that contribute to high
ozone that led to a nonattainment y
designation. y

For all inventories submitted to the
EPA for this rule, states must use the
reporting requirements of the AERR to
determine which sources are reported as
point sources as well as the detail (i.e.,
data elements) required for such y
inventories, with the exception of the
emissions valwyes. The emissions values
must be ozone season day emissions
rather than the AERR requirement for

emissions reductions within the
nonattainment area. As explained more
full in section III.C of this preamble,
the EPA has determined that emissions
reductions in areas outside the
nonattainment area cannot be included
in the area’s RFP demonstration. Thus,
the EPA has concluded that for y
nonattainment areas with partial count
boundaries, all inventories must be
developed to reflect the partial count
boundaries. This requirement partl
supersedes the requirement to use the
AERR data elements, such that for
nonpoint and mobile sources, the y
count field required b the AERR
should be replaced b a separate y
identifier to indicate the partial count
nonattainment area. Because of this
partial difference in requirements,
periodic inventories for partial count
nonattainment areas cannot be reported
to the EPA as part of a state’s AERR/NEI
triennial inventor submission. Instead,
states must make available the inventor
data to the EPA as electronic files iny
some other electronic media, such as
FTP, zip drives, or DVDs. y

For all inventories that are used in
developing RFP plans or attainment
demonstrations, mobile source y
emissions should be estimated using the
latest emissions models, data and y
planning assumptions available at the
time the SIP is developed. The latest
approved models should be used to
estimate emissions from on-road and
non-road sources, in combination with
the latest available estimates of vehicle
miles traveled (VMT), vehicle
population, and/or equipment activit .
States are advised to check the EPA Web
pages for the currentl approved mobile
source models and to consult with the
EPA Office of Transportation and Air
Qualit and their Regional Office tp
deternyine the versions of models to use
for their SIPs for the 2008 ozoney y
NAAQS. For on-road mobile emissions
in states other than California, the
current approved version of MOVES, as

well as links to the Fede e iste
Notice approving that version, and links
to guidance documents with much more
detail on when and how MOVES should
be used can be found at: http://
www.epa.gov/otag/models/moves/
index.htm. For California, consult with
the EPA Region 9 Office for the
information on the latest approved
version of the EMFAC (EMissions
FACtors) model. Emissions from non-
road equipment should be estimated
with the latest official version of the
EPA’s NONROAD model, and other
appropriate methods for estimating
emissions from sources not covered b
these models. Links to Fede e iste
notices and polic guidance memos on
the latest approved versions of MOVES
and NONROAD can be found at
http://www.epa.gov/otaq/models.htm.

Additional information is available to
states for all emissions sources and
qualit assurance in the form of
guidance. States should consult the
latest version of the guidance document
“Emission Inventor Guidance for
Implementation of Ozone and
Particulate Matter National Ambient Air
Qualit Standards (NAAQS) and
Regional Haze Regulations,” EPA—454/
R-05-001 (latest final November 2005;
revised draft April 2014) and an
subsequent updates to that guidance
that the EPA makes available (which
can be found at http://www.epa.gov/ttn/
chief/eidocs/eiguid/index.html). States
should submit inventories that are
appropriate for each nonattainment area
and consistent with the EPA’s guidance.

As indicated previousl , some
inventories submitted to meet the
requirements of CAA sections 182(a)(1)
and 182(a)(3)(A) ma be used in the
development of RFP plans and/or
attainment demonstrations. The EPA
expects that the base ear inventor for
the nonattainment area will serve as the
RFP plan baseline. As such, the EPA
requires the methodologies used to
develop these inventories to be clearl
documented and the inventories
themselves to be subject to public
participation requirements and formal
approval/disapproval b the EPA.60

60In comparison, the AERR emissions data are y
submitted b the states to the EPA, electronicall
via the Emission Inventor S stem to the National
Emissions Inventor (NEI), and public review is not
required for NEI purposes. The states submit data
to the NEI inventor 12 months after the NEI
inventor ear (i.e., calendar ear 2011 NEI
inventor data were to be submitted b December
31, 2012). TheyNEI progess provides for the states
to review the data as collected b the EPA before
the EPA officiall publishes the data. Under the
current process, the EPA intends tp publish the data
6 months afterythe AERR data wre required to be
submitted to the EPA.
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The EPA is not finalizing the
proposed approach, where we advised
that states could follow our existing
September 29, 1992, guidance, titled,
‘“Public Hearing Requirements for 1990
Base-Year Emissions Inventories for
Ozone and Carbon  noxideo M
Nonattainment Areas” in implementing
certain SIP adoption and submission
procedures for the emissions inventory
requirements under CAA sections M
182(a)(1) and 182(a)(3)(A) for purposes
of the 2008 ozone NAAQS. In that
guidance, the EPA indicated it could
provide states with a time-limited “de
minimis” deferral of the CAA’s state
public hearing requirement for the M
emissions inventory SIP revision
required to be submitted for each M
nonattainment area within 2 years of the
date of designation. The EPA continues
to believe that there are valid policy
reasons to provide such a deferral since
the inventories alone do not have M
significant regulatory context without
the accompanying area-specific RFP
plans or attainment plans, which are not
required to be submitted until the 3rd
year after designations at the earliest.
However, as a general matter the CAA
clearly requires that SIP submittals,
including emissions inventories (see
CAA sections 182(a)(1) and M
182(a)(3)(A)), must meet the M
requirements of CAA section 110(a)(2),
which includes the requirement that the
state provide reasonable notice and
public hearing for SIP submittals. As
there is nothing in these CAA
provisions that provides for waiver or
delay of the public notification and
hearing requirements specified in CAA
section 110(a) de minimis or otherwise,
we no longer believe it is appropriate to
advise states to follow the 1992 M
guidance. We instead remind states that
the EPA’s implementing regulations at
40 CFR part 51 (Requirements for M
Preparation, Adoption, and Submittal of
Implementation Plans) provide M
flexibility for states to streamline SIP-
related public notification and hearing
procedures (for example, only holding a
public hearing if one is requested, per
40 CFR 51.102), and we encourage states
to take advantage of those provisions in
meeting the emissions inventory M
requirements under CAA sections M
182(a)(1) and 182(a)(3)(A). M

c. Comments and Responses

M

Commenters provided a variety of
comments on issues relating to
emissions inventories. A full accounting
of those comments and the EPA’s M
detailed responses are further explained
in the Response to Comments document
contained in the docket. Significant
comments were made that resulted in

small changes from the proposed rule.
In particular, commenters noted that the
proposed rule failed to clearly indicate
the need for seasonal or summer day
emissions values in the required
inventories and for use in the RFP plan.
Different commenters suggested
different terms, time periods, and M
emissions bases to use in the inventories
and plans, including summer day,
typical summer day, high ozone season
day, and maximum daily. TheseM
comments and others noted theM
discrepancy with this rule and proposed
changes to the AERR, in that seasonal
emissions were not expressly required
by either the proposed ozone M
requirements rule or the proposed AERR
changes. As a result of these comments,
the EPA has included the requirement
in this rule as a logical outgrowth for
ozone season day emissions, as defined
in this final rule, to be used in emission
inventories submitted for ozone SIPs.
One commenter noted that partial M
county areas are not expressly M
addressed in the emissions inventory
requirements and pointed out that it
will be burdensome for states to create
partial county inventories. The EPA
addresses partial county emissions in
this final rule by specifically defining
the emissions to be included as “within
the boundaries of the nonattainment
area” and clarifies in this preamble that
such partial county estimates are still
needed to comply with the CAA
requirements for inventories and RFP
plans.

2. Source Emission Statements M

States must develop emission
reporting programs, called emission
statement programs, for VOC and NOx
sources in accordance with CAA section
182(a)(3)(B). The required state program
and associated regulation defines how
states obtain emissions data directly
from facilities and report it to the EPA.
States should coordinate their emission
statement regulations with the M
requirements laid out in this rule, which
includes coordination with
requirements of the AERR. M

The EPA published guidance on
source emission statements in a July
1992 memorandum titled, “Guidance on
the Implementation of an Emission
Statement Program.” A memorandum
titled, “Emission Statement
Requirements Under 8-hour Ozone
NAAQS Implementation,” dated
14, 2006, clarified Mat the source
emission statement requirement under
the CAA was applicable to all areas
designated nonattainment for the 1997
ozone NAAQS and classified as

rginal oa higher under subpart 2, part
D, title I of the CAA. This requirement

similarly applies to all areas designated
nonattainment for the 2008 ozone
NAAQS. st areasdhat need an
emission statement program already
have one in place due to a
nonattainment designation for an earlier
ozone NAAQS. If an area has a
previously approved emission statement
rule in force for the 1997 ozone NAAQS
or the 1-hour ozone NAAQS that covers
all portions of the nonattainment area
for the 2008 ozone NAAQS, such rule
should be sufficient for purposes of the
emissions statement requirement for the
2008 ozone NAAQS. The state should
review the existing rule to ensure it is
adequate and, if it is, may rely on it to
meet the emission statement
requirement for the 2008 ozone NAAQS.
In cases when an existing emission
statement requirement is still adequate
to meet the requirements of this rule,
states can provide the rationale for that
determination to the EPA in a written
statement in the SIP to meet this
requirement. States should identify the
various requirements and how each is
met by the existing emission statement
program. In cases when an emission
statement requirement is modified for
any reason, states must provide the
revisions to the emission statement as
part of their SIP.

K. What are the ambient monitoring
requirements?

The EPA’s ambient monitoring
requirements are contained in 40 CFR
part 58.  nitoringrule amendments
published on October 17, 2006, (71 FR
61236) established minimum ozone
monitoring requirements based on
population and levels of ozone in an
area to better prioritize monitoring
resources. The minimum monitoring
requirements are contained in Table D—
2 of Appendix D to part 58. The
Photochemical Assessment onitoring
Station (PAMS) program, required by
CAA section 182(c)(1), collects
enhanced ambient air measurements in
ozone nonattainment areas classified as M
Serious, Severe, or Extreme. The
monitoring rule amendments published
on October 17, 2006, reduced the
minimum PAMS requirements. The
revisions were intended to require the
retention of the minimum common

rch  MAMS network elements necessary to

meet the objectives of every PA S
program, while freeing up resources for
states to tailor otheMfeatures of their

own PAMS networks to suit their M
specific data needs. This final rule

makes no changes to these existing
requirements.
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L. How can an area qualify for a 1-year
attainment deadline extension? M

1. Summary of the Proposal M

Section 181(a)(5) of the CAA
addresses the conditions under which
an area may be eligible for a 1-year
extension of its attainment date. M
Because that statutory provision was
written for an exceedance-based
standard, such as the 1-hour ozone M
NAAQS, the EPA established through
the Phase 1 Rule (40 CFR 51.907) an
interpretation that would apply toa M

concentration-based standard, such as M

the 1997 ozone NAAQS.51 We proposed
the same approach as set forth in 40M
CFR 51.907 for purposes of the 2008
ozone NAAQS, which like the 1997
ozone NAAQS is a concentration-based
standard. M

2. Final Action M

The EPA is finalizing the proposed
approach. An area that fails to attain the
2008 ozone NAAQS by its attainment
date would be eligible for the first 1-year

extension if, for the attainment year, the M

area’s 4th highest daily maximum 8- M
hour average is at or below the level of
the standard. The area would be eligible
for the second 1-year extension if the
area’s 4th highest daily maximum 8-
hour value, averaged over both the M
original attainment year and the first
extension year, is at or below the level
of the standard. Thus, to be eligible for
the first 1-year extension, the 4th M
highest daily maximum 8-hour value for
an area would need to be at or below

0.075 ppm. The area would be eligible M

for the second extension if the area’s 4th
highest daily maximum 8-hour value,
averaged over both the original
attainment year and the first extension
year, is less than or equal to 0.075 ppm.

3. Rationale M

This approach is the same approach
used for implementing the 1997 ozone
NAAQS. The EPA believes this M
approach makes sense for the 2008
ozone NAAQS as well. M

4. Comments and Responses M

The EPA received no adverse
comments on the proposed action. M

61 The exceedance based standard basically
allowed the NAAQS level to be exceeded an
average of only once a year over a 3-year period.
(This is a generdization of how attainment is M
determined; the actual method considers other
factors such as completeness of the data.) Se¥40
CFR, appendix H. In contrast, the concentration

M. How will the EPA identify whether a
potential rural transport nonattainment
area is adjacent to an urban area? M

1. Summary of Proposal

The CAA Amendments of 1990
contained section 182(h) that provides a
“rural transport” determination for

standards,  As are defined as having
a central county or counties with an
urbanized area of at least 50,000 people,
plus adjacent outlying counties having a
high degree of economic integration
with the central county, as measured
through worker commuting ties.

ltiple counties are included in a

ozone nonattainment areas that are ruralMS A if at least 25 percent of employed

in nature and can demonstrate that
sources in the area do not make a M
significant contribution to ozone M
concentrations measured in the area or
in other areas. These areas are subject to
rginal n@nattainment area M
requirements, regardless of the area’s
classification under CAA section 181(a).
This distinction was created for rural
nonattainment areas whose ozone
problem is the result of ozone and/or
precursors transport into the area that is
so overwhelming that the contribution
of local emissions to ozoneM
concentrations above the level of the
NAAQS is relatively minor and that
emissions within the area do not
significantly contribute to ozone M
easured in other areas.
One qualifying consideration for a
rural transport area determination is the
lack of adjacency of the candidate
nonattainment area’s boundary to
potentially nearby urban areas. In M
general, we would expect a rural
nonattainment area that has few or
insignificant sources of ozone
precursors, yet has a monitor indicating
a violation of the NAAQS, to encompass
relatively small geograyphic area due to
he relative lack of emissions sources.62
The rural transport area criteria in CAA
section 182(h) restrict rural transport
areas to those nonattainment areas that
do not include and are not adjacent to
any part of a“  tropolitan Statistical
rea”’ ( A) or “Gonsolidated M
tropoliten Statistical Area” (C  A)
as defined by the U.S. Bureau of the
Census. In 2000, OMB issued new
standards 63 for defining statistical areas
to replace the pre-existing A and S
C A definBtions (65 FR 82228;
December 27, 2000). Under the 2000

62 Nonattainment area boundaries are determined
by the Administrator during the area designations
process governed by CAA section 107(d), and must
encompass the area that does not meet the NAAQS
as well as any nearby area that contributes to poor
air quality in the area that does not meet the
NAAQS. While the lack of emissions sources in a
rural transport nonattainment area foreshadows a
relatively small area boundary, it may also signal
special challenges in complying with certain M
nonattainment area requirements, including M
conformity for federal projects and new source
emissions offsets. States may wish to consider these

based standard allows the level of the 8-hour ozone Mthallenges in making nonattainment boundary M

NAAQS to be “exceeded’” more than once a year
on average because the form (concentration-based)

of that NAAQS is determineM by averagMg thk 4th M

highhst reading for each year over a 3-year period.

recommendations to the EPA for rural areas during
the designations process.

63 See http://Mww.census.gov/population/www/
metroareas/metrotef.html. M

residents in the central county commute
to work in one or more adjacent
counties. The term C A was 18tired in
2003 with the introduction of Core
Based Statistical Area concepts. We
proposed to interpret the references to
both  Aand S A in C/A section
182(h) to refer to the new Census
Bureau definition for the terMS A.

2. Final Action and Rationale

We are finalizing, as proposed, the

interpretation of the references to both
A andM® A in CAA section 182(h)
to refer to OMB’s current definition of
A. Accddingly, to qualify as a rural

transport nonattainment area, the
nonattainment area’s boundary could
not include or be adjacent to a current
OMB-definédS A. Under this
approach, any nonattainment area M
associated with a Census-defined
micropolitan area (areas with central
county or counties containing an urban
cluster of 10,000—49,999 people plus
adjacent counties having a high degree
of economic and social integration as
measured through worker commuting)
or an area too sparsely populated to be
included in a census-defined statistical
area, may be able to qualify as a rural
transport nonattainment area.®4 An area
seeking to be classified as a rural
transport nonattainment area would also
need to meet the other criteria specified
in CAA section 182(h).

The EPA believes this interpretation

of CAA section 182(h) is consistent with M

the original scope of CAA section 182(h)
as promulgated in 1990 and provides
maximum flexibility for areas to qualify
for this determination where
appropriate. We did not receive any
adverse comments on our proposed
interpretation.

N. What are the special requirements for M

multi-state nonattainment areas?

Each state within a multi-state ozone
nonattainment area is responsible for
meeting all the requirements relevant to
that area. CAA section 182(j)(1)(A)
requires that states should “take all
reasonable steps to coordinate
substantively and procedurally” on SIP
development. States should coordinate

64 During the designations process for the 2008
ozone NAAQS, the EPA did not identify any
nonattainment areas as rural transport areas.
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on topics such as determining the
appropriate modeling domain, baseline
ear, projection ears and

meteorological episodes. In addition,
the should coordinate modeling efforts
and, as required b CAA sectioy
182(j)(1)(B), the attainment y
demonstration must be based on 'y
photochemical grid modeling or another
method determined b the EPA to be at
least as effective. y

CAA section 182(j)(2) recognizes that
in certain instances, one or more states
within a multi-state nonattainment area
ma not submit an attainment plan b
the required date, thus interfering with
the abilit of the area as a whole to
demonstrate attainment. In such case, y
CAA section 182(j) provides that even
though the area as a whole would not
be able to demonstrate attainment, the
sanction provisions of CAA section 179
shall not appl in the portion of the
nonattainment area located in a state
that submitted all other provisions of an
attainment plan and demonstrated that
it could have demonstrated attainment
but for the failure of the other state to
cooperate. The EPA did not propose an
changes to its prior interpretations of
these sections of the CAA (See 70 FR
71612), and no comments were received
on these provisions. Therefore, these
interpretations will continue to appl
for purposes of the 2008 ozone NAAQS.

O. How will the EPA address interstate
and international ozone transport?

1. Interstate Transport

The EPA recognizes that man states
are affected b transported ozone and
ozone precursors from upwind states,
and that transported pollution ma
contribute significantl to air pollution
that exceeds the NAAQS in those states.
The CAA establishes states’
responsibilities to address interstate
transport through two provisions. First,
CAA section 110(a)(2)(D)(i) obligates
states to include provisions in their y
infrastructure SIPs to prohibit an
source or other t pe of emissions
activit in one state from contributing
significantl to nonattainment, or
interfering with maintenance, of the
NAAQS in another state, from
interfering with required provisions
preventing significant deterioration of
air qualit or from interfering with
measures to protect vigibilit in another
state. Second, CAA section 126 directs
states to include provisions to establish
a notification process in their y
infrastructure SIPs through which y
downwind jurisdictions can be alerted
to specific sources of transported
pollution. The EPA issued its
“Guidance on Infrastructure State y

Implementation Plan Elements Under
the Clean Air Act Sections 110(a)(1) and
110(a)(2),” on September 13, 2013,65 on
the required elements of the CAA
section 110 infrastructure SIP submittal
for the 2008 ozone NAAQS. This y
guidance does not, however, address the
requirements of CAA section
110(a)(2)(D)(i). The proposal for this
rulemaking, and this final rule, also do
not address these requirements relating
to transport. The EPA will address the
transport requirements in a separate
action.

Where interstate transported
emissions contribute to an exceedance
or violation and come from prescribed
fire, wildfires or other natural sources,
air agencies ma be able to use the
provisions in the EPA’s Exceptional
Events Rule (40 CFR 50.14) to request
exclusion of affected data. Once EPA
concurs with an air agenc ’s request, the
event-influenced data are officiall vy
noted and removed from the data set
used to calculate official design values.

Because of previousl expressed y
stakeholder feedback regarding
implementation of the Exceptional
Events Rule and specific stakeholder
concerns regarding the anal ses that can
be used to support ozone-related
exceptional event demonstrations, the
EPA intends to propose revisions to the
Exceptional Events Rule in a future
notice and comment rulemaking effort
and will solicit public comment at that
time. Additionall , the EPA intends to
develop guidance to address
implementing the Exceptional Events
Rule criteria for wildfires that could
affect ambient ozone concentrations. y
Depending on the nature and scope of
interstate emission events affecting
downward air qualit , the EPA ma be
able to assist states in developing y
approvable exceptional events y
demonstrations.

2. International Transport y

Most ozone air qualit problems in
the United States are due primaril to
emission sources within the United
States. However, domestic ozone air
qualit can also be affected b sources
of emissions located across United
States borders in Canada and Mexico,
and from other continents. These y
contributions to U.S. ozone
concentrations from sources outside of
the United States can affect to var ing
degrees the abilit of some areas toy
attain and maintain the 2008 ozone
NAAQS. The EPA will continue to work
with our domestic and international
partners to betteryunderstand the extent

65 See Wttp://www.epa.gov/oar/urbanaiy y
sipstatus/infrastragcture.html.

and implications of transboundar flows
of air pollutants and, where possible, to
mitigate their impact on U.S. domestic
air qualit .

a. Summar of the Proposal

Section 179B of the CAA allows the
EPA to approve an attainment
demonstration for a nonattainment area
if: (1) The attainment demonstration
meets all other applicable requirements
of the CAA; and (2) the submitting state
can satisfactoril demonstrate that “but
for emissions emanating from outside of
the United States,” the area would
attain and maintain the ozone standard.
The EPA proposed that this could
include consideration of an emissions
from North American or
intercontinental sources.

b. Final Action and Rationale

The EPA is finalizing this action as
proposed. The EPA believes that the
best approach for addressing the
potential impacts of international
transport on nonattainment is for states
to work with the relevant EPA Regional
Office on a case-b -case basis to
determine the most appropriate
information and anal tical methods for
each area’s unique situation. We will
work with states that are developing
plans pursuant to CAA section 179B,
and ensure the states have the benefit of
the EPA’s developing understanding of
international transport of ozone and its
precursors.

Although monitored data cannot be
excluded for a determination of whether
an area has attained a NAAQS based
solel on the fact the data are affected
b emissions from outside the U.S.,
such data ma be excluded from
consideration if the were significantl
influenced b exceptional events as
described in CAA section 319(b). Where
international transport meets the criteria
and procedural requirements contained
in the EPA’s Exceptional Events Rule
(40 CFR 50.14), it ma be addressed b
that rule.6¢ Depending on the nature and
scope of international emission events
affecting air qualit in the U.S., the EPA
ma be able to assist states in
developing approvable exceptional
events demonstrations.

c. Comments and Responses

Comment: One commenter supported
the EPA’s interpretation of CAA section
179B to include consideration of an
emissions from an non-United States
pource and requested confirmation that
the EPA’s interpretation ma be applied
to areas other thyn those adjoining

66 “Treatment of Data Influenced b yExceptional
Events; Final Rule” (72 FR 13560, March 22, 2007).
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executive director after the program is implemented. The commission must be timely informed
if other options would be requested to fulfill the total fee. The commission proposes that the
emissions inventory due date specified under the Emissions Inventory Requirements of 30 TAC
§101.10 for the fee assessment year would be the proposed date that major stationary sources
or Section 185 Account must inform the executive director that these other fulfillment options
would be used. Further, the commission proposes that the emissions inventory due date
specified under the Emissions Inventory Requirements of 30 TAC §101.10 for the fee
assessment year would be the proposed date allowances traded under §101.716 must be
approved and completed, and SEPs, under §101.717, must be approved and funded. If other
fulfillment options under §101.716 are not approved and funded, exercised, or otherwise
completed by the emissions inventory due date, these other fulfillment options would not be
eligible to be applied to the total fee. Because a SEP may be a capital project requiring more
than 30 days to complete, SEPs must be approved and funded by the emissions inventory due

date. All requests to use a SEP as the other option to fulfill the total fee would be subject to the

executive director’s approval to ensure applicability to the nonattainment area.

§101.716, Relinquishing Credits to Fulfill a Failure to Attain Fee

This proposed new section allows major stationary sources or Section 185 Accounts to request
to fulfill all or a portion of their Failure to Attain Fee (total fee) by relinquishing an equivalent
portion of emission reduction credits, discrete emission reduction credits, current or banked
Highly-Reactive Volatile Organic Compound (HRVOC) Emissions Cap and Trade (HECT) program

allowances, or current or banked Mass Emissions Cap and Trade (MECT) program allowances.

Emission credits submitted for total fee reduction purposes, on a ton-for-ton basis, would only

be allowed for use as a fulfillment option for the pollutant (VOC or NOy) specified on the credit.
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VOC credits or HECT allowances must only be used as a fulfillment option for VOC tons in
excess of the baseline; NOx credits must only be used as a fulfillment option for NOy tons. The
use of allowances would be similarly restricted such that MECT allowances would only be used
as an equivalent for NOy tons. HECT allowances would only be allowed for use as an equivalent
for VOC tons in excess of the baseline amount for major stationary sources or Section 185
Accounts located in the 2008 eight-hour ozone nonattainment area. Significant digit rounding
of the emissions reduction must be limited to one-tenth of a ton. Removing these emissions,
represented as allowances, on a ton-per-ton basis furthers the goals of reducing ozone-causing

emissions in the atmosphere and meets the objective of improving air quality by reducing

emissions more directly than imposing a fee.

§101.717, Using a Supplemental Environmental Project to Fulfill a Failure to Attain Fee

This proposed new section allows major stationary sources or Section 185 Accounts to request
to fulfill all or part of their Failure to Attain Fee (total fee) by contributing to a SEP within the
2008 eight-hour ozone nonattainment area where the major stationary source or Section 185
Account is located. SEPs are projects that prevent or reduce pollution beyond existing
regulatory requirements. Supporting a SEP guaranteeing emissions reductions in the
nonattainment area would provide cost-effective opportunities that more directly benefit air
quality in the affected area than the imposition of a fee. Under this proposed rule, contributing
to a SEP would reduce a major stationary source’s or Section 185 Account’s Failure to Attain Fee
on a dollar-per-dollar or ton-by-ton basis. As proposed, the rule would also allow a major
stationary source or Section 185 Account to use surplus SEP funds from year to year. The

funding would not be discounted or depreciated over time.

The proposed rule language would only allow funding for air-related projects that are
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implemented within the same 2008 eight-hour ozone nonattainment area. For example, in the
10-county DFW nonattainment area under the 2008 eight-hour ozone standard, SEPs are
restricted to fulfillment options for major stationary sources or Section 185 Accounts located
in the DFW nonattainment area. This rule would restrict SEPs to projects that offset the Failure
to Attain Fee on a dollar-per-dollar or ton-by-ton basis. The established SEP program requires

participants to submit quarterly and annual project reports with expenditure and project

completion information, providing validation of actual emissions reductions or expenditures.

Because a SEP can be used to offset an administrative penalty, it is inappropriate for those
funds to also be used for credit or offset for the Failure to Attain Fee. For many SEPs, only half
the dollar amount of the SEP may be used to offset an administrative penalty. The use of Failure
to Attain Fee credit from the SEP would be restricted to be the portion of funds not used to
offset an administrative penalty. The SEP must also be enforceable through an Agreed Order or

other enforceable document to ensure compliance with the SEP objectives.

§101.718, Cessation of Program

This proposed new section outlines the circumstances that would end the Failure to Attain Fee
for an applicable nonattainment area. FCAA, §185 requires the penalty fee to be collected until
redesignation of the nonattainment area to attainment by EPA, any final action or final
rulemaking by EPA to end the Failure to Attain fee, or a finding of attainment by EPA. After EPA
redesignates an area to attainment and publishes the final approval of the attainment
redesignation in the Federal Register, the Failure to Attain Fee would no longer be applicable to

that ozone nonattainment area as of the effective date specified in the Federal Register.

Additionally, to provide for timely cessation of the Failure to Attain Fee program, the
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commission proposes that the Failure to Attain Fee would be assessed, but the fee collection
would be placed in abeyance by the executive director if three years of quality-assured data
resulting in a design value that did not exceed the 2008 eight-hour ozone standard are
submitted to EPA. The commission also proposes as part of this design value determination,

the ability to exclude days that exceeded the 2008 eight-hour ozone standard because of

exceptional events or emissions emanating outside the United States.

Fiscal Note: Costs to State and Local Government

Kyle Girten, Analyst in the Budget and Planning Division, has determined that for the first five-
year period the proposed rules are in effect, fiscal implications may result for TCEQ and other

units of government during implementation of the proposed rule.

If DFW and/or HGB areas do not attain the 2008 eight-hour NAAQS by July 20, 2027 or EPA
does not abolish the program, these areas would be subject to the Section 185 fee in the
proposed rulemaking (30 TAC Subchapter K. If this is the case, TCEQ currently estimates it
would require the addition of three full-time-equivalents (FTEs) beginning in FY 2028 and for
the update and maintenance of a database for tracking information as applicable to TCEQ’s 185
fee program. It is anticipated that the three FTEs would include a Natural Resources Specialist
(NRS) V (B24) and two NRS IVs (B22) in years 3 and 4 (FY 2028 and FY 2029), and two FTEs (one
NRS V and one NRS IV) in year 5 (FY 2030) as necessary to implement the program. These staff
would develop and implement business processes for (1) establishing and maintaining a fee
equivalency account (§§101.703-704), (2) establishing baseline determinations using data
submitted by regulated entities (§§101.705-712), (3) annually assessing and collecting fees
based on data from annual emissions inventories (§§101.713-714), (4) reviewing and assessing

fee payments (§§101.715-717), and (5) updating and maintaining the database for the program.
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The total cost for FTEs, including salaries and other costs, but excluding fringe and payroll
costs is estimated at $277,818 in FY 2028, $252,318 in FY 2029, and $171,920 in FY 2030. It is
estimated that $250,000 will be needed annually for the update of the Section 185 database in
FY 2028 and FY 2029, and $50,000 would be needed in FY 2030. In summary, it is anticipated
there will be no costs to TCEQ during the first two years the rules are in effect, and the total

cost to TCEQ is estimated at $527,818 in FY 2028, $502,318 in FY 2029, and $221,920 in FY

2030.

TCEQ may receive revenue from fees that may be required of entities that include major
stationary sources of VOC and/or NOyx emissions in these areas. Whether fees will ultimately be
assessed as a result of this rulemaking is dependent on how baselines are determined for the
HGB and DFW sources (§§101.705-712), actual emissions for each year when fees are assessed
(§§101.713-714), the amount of TERP revenue in these areas that is eligible to offset fee
obligations (§§101.703-704), whether and to what extent equivalent alternatives are used in lieu
of fee payments (§§101.715-717), and the unit cost per ton of VOC and/or NOx emissions billed

as required by FCAA, §182(d)(3) and (e) and §185.

It is noted that when the Section 185 fee program was implemented for the HGB one-hour
ozone severe nonattainment area for major sources of VOC and/or NOy emissions, TERP
revenue was sufficient to offset all fee obligations every year fees were required to be assessed
(calendar years 2012-2019), and TCEQ did not invoice fees during this timeframe. For this
rulemaking, TCEQ estimates that between $0 - $129,000,000 in revenue will be received

annually during the third, fourth, and fifth years after the proposed rules are in effect.

This estimate was derived using the 2023 fee rate from EPA ($11,922 per ton VOC and/or NOy)
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adjusted to increase by an assumed inflation rate of 2.5% between 2023 and 2028. For DFW,
revenue received by TCEQ is estimated to be between $0 - $5,000,000 each year starting in
2028, assuming TCEQ receives the lowest amount of eligible TERP revenue for this area in the
past ten years ($42,000,000). For HGB, revenue received is estimated to be between $0 -

$124,000,000, assuming TCEQ receives the lowest amount of eligible TERP revenue for this area

in the past ten years ($47,000,000).

Fiscal implications for other governmental entities would be dependent on whether fees need to
be assessed for major stationary sources in the DFW and/or HGB areas. Affected entities
include major stationary sources of VOC and/or NOx emissions in these areas. In the DFW area,
it is estimated that eight landfills, one university, and one sewage facility are governmental
entities that would meet eligibility requirements. In HGB, it is estimated that six landfills, two
universities, one research facility, and four sewage facilities would meet eligibility requirements
Entities for DFW and/or HGB would be required to submit baseline information for VOC and/or
NO,, and prorated based on TERP offsets, they would be responsible for pay the annual Section

185 fee or apply equivalent alternatives based on their actual emissions over baseline amounts.

Public Benefits and Costs

Mr. Girten determined that for each year of the first five years the proposed rules are in effect,
the public benefit anticipated will be compliance with federal law. If this rulemaking were not
to occur, in accordance with FCAA, §185(d), EPA would have the ability to impose and collect
the fee with interest, and this revenue would not be returned to the state. Additionally,
although the Section 185 fee is a penalty and not a control strategy, the magnitude of the fee
could potentially incentivize major stationary sources to reduce ozone precursor emissions in

the DFW and/or HGB nonattainment areas.
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This rulemaking may have fiscal impacts on 461 major stationary sources, including the 23
governmental sources noted above. These sources are from a range of industrial source
categories, with the most common categories being industrial organic chemicals, crude
petroleum and natural gas, electric services, petroleum bulk stations and terminals, special
warehousing and storage, natural gas liquids, plastic materials and synthetic resins, refuse
systems, refined petroleum pipelines, petroleum refining, industrial gases, and natural gas
transmission. As noted above, the fee per sources is dependent on multiple factors, and the
total impact for DFW and HGB areas could range from $0 - $129,000,000 annually during the

third, fourth, and fifth years after the proposed rules are in effect.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and determined that a Local Employment
Impact Statement is not required because the proposed rulemaking is not anticipated to
adversely affect a local economy in a significant way for the first five years that the proposed
rule is in effect. While the magnitude of fees assessed has the potential to be high in the DFW
and HGB areas, the number of businesses and governmental entities affected is very small in
proportion to the overall number of industries and business and governmental entities in these
areas. It is unknown whether and to what extent this rulemaking would affect business

decisions made by entities directly affected by this rule.

Rural Communities Impact Assessment
The commission reviewed this proposed rulemaking and determined that the proposed
rulemaking does not adversely affect rural communities in a material way for the first five

years that the proposed rules are in effect. This rulemaking applies to DFW and HGB areas,
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which are areas with large populations; therefore, rural communities are not significantly

impacted.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-businesses due to the
implementation or administration of the proposed rule for the first five-year period the
proposed rules are in effect. No small businesses have been identified that would be affected by

this rulemaking.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and determined that a Small Business
Regulatory Flexibility Analysis is not required because the proposed rule does not adversely
affect a small or micro-business in a material way for the first five years the proposed rules are

in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact Statement assessment for this
proposed rulemaking. The proposed rulemaking does not create or eliminate a government
program and may require a request for an increase in future legislative appropriations to the
agency. The proposed rulemaking is anticipated to require the creation of new employee
positions, and it may increase fees paid to the agency. The proposed rulemaking establishes a
new regulation, with major sources of VOC or NOy emissions in the DFW and/or HGB areas
subject to its applicability. During the first five years, the proposed rule should not impact
positively or negatively the state’s economy, particularly if TERP revenue is sufficient to offset

the Section 185 fee obligation.
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Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking considering the regulatory impact analysis
requirements of Texas Government Code, §2001.0225 and determined that the proposed
rulemaking does not meet the definition of a “Major environmental rule” as defined in that
statute, and in addition, if it did meet the definition, would not be subject to the requirement to
prepare a regulatory impact analysis. A “Major environmental rule” means a rule, the specific
intent of which is to protect the environment or reduce risks to human health from
environmental exposure, and that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. Additionally, the proposed rulemaking does not meet
any of the four applicability criteria for requiring a regulatory impact analysis for a “Major
environmental rule”, which are listed in Texas Government Code, §2001.0225(a). Texas
Government Code, § 2001.0225 applies only to a “Major environmental rule”, the result of
which is to: 1) exceed a standard set by federal law, unless the rule is specifically required by
state law; 2) exceed an express requirement of state law, unless the rule is specifically required
by federal law; 3) exceed a requirement of a delegation agreement or contract between the state
and an agency or representative of the federal government to implement a state and federal
program; or 4) adopt a rule solely under the general powers of the agency instead of under a

specific state law.

The specific intent of the proposed rules is to comply with the requirements of 42 U.S.C.
§7511a and §7511d (FCAA, §182 and §185) for the DFW and HGB 2008 ozone nonattainment
areas, as discussed further elsewhere in this preamble. Penalty fee programs are a required

component of SIPs for ozone nonattainment areas that are classified as severe or extreme. Fees
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are required to be collected for all major stationary sources in severe or extreme ozone
nonattainment areas that do not attain the ozone standard by their attainment dates. If the fee
is not imposed and collected by the state, then 42 U.S.C. §7511d(d) (FCAA, §185(d)) requires
that the EPA shall impose and collect the fee (and may collect interest). The applicability of the
fee may have a benefit in reducing emissions of ozone precursors in ozone nonattainment

areas by incentivizing sources to reduce emissions further, but the proposed rules will not

require emission reduction.

States are required to adopt State Implementation Plans (SIPs) with enforceable emission
limitations and other control measures, means, or techniques, as well as schedules and
timetables for compliance, as may be necessary or appropriate to meet the applicable
requirements of the FCAA. As discussed in the FISCAL NOTE portion of this preamble, the
proposed rules are not anticipated to add any significant additional costs to affected
individuals or businesses beyond what is necessary to comply with federal law on the economy,
a sector of the economy, productivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. If a state does not comply with its obligations
under 42 USC, §7410 (FCAA, §110) to submit SIPs, states are subject to discretionary sanctions
under 42 USC, §7410(m) (FCAA, §110(m)) or mandatory sanctions under 42 USC, §7509 (FCAA,
§179); as well as the imposition of a federal implementation plan (FIP) under 42 USC, §7410

(FCAA, §110(0)).

The requirement to provide a fiscal analysis of regulations in the Texas Government Code was
amended by Senate Bill (SB) 633 during the 75th legislative session. The intent of SB 633 was to
require agencies to conduct a regulatory impact analysis of extraordinary rules. These are

identified in the statutory language as major environmental rules that will have a material



Texas Commission on Environmental Quality Page 65
Chapter 101 - General Air Quality Rules

Rule Project No. 2023-131-101-Al Commissioner’s Pre-filing Copy
adverse impact and will exceed a requirement of state law, federal law, or a delegated federal
program, or are adopted solely under the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission provided a cost estimate for SB 633
that concluded "based on an assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for the agency due to its limited
application.”" The commission also noted that the number of rules that would require
assessment under the provisions of the bill was not large. This conclusion was based, in part,
on the criteria set forth in the bill that exempted rules from the full analysis unless the rule was
a major environmental rule that exceeds a federal law. Because of the ongoing need to meet
federal requirements, the commission routinely proposes and adopts rules incorporating or
designed to satisfy specific federal requirements. The legislature is presumed to understand
this federal scheme. If each rule proposed by the commission to meet a federal requirement
was a major environmental rule that exceeds federal law, then each of those rules would
require the full regulatory impact analysis contemplated by SB 633. Requiring a full regulatory
impact analysis for all federally required rules is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Budget Board (LBB) in its fiscal notes.
Since the legislature is presumed to understand the fiscal impacts of the bills it passes, and
that presumption is based on information provided by state agencies and the LBB, the that the
intent of SB 633 was only to require the full regulatory impact analysis for rules that are
extraordinary in nature. While the proposed rules may have a broad impact, that impact is no
greater than is necessary or appropriate to meet the requirements of the FCAA, and in fact
creates no additional impacts since the proposed rules do not impose burdens greater than
required to comply with federal law, as discussed elsewhere in this preamble. For these
reasons, the proposed rules fall under the exception in Texas Government Code, §2001.0225(a),

because they are required by, and do not exceed, federal law. The commission has consistently
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applied this construction to its rules since this statute was enacted in 1997. Since that time, the
legislature has revised the Texas Government Code, but left this provision substantially
unamended. It is presumed that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change in the statute, the legislature is
deemed to have accepted the agency’s interpretation.” (Central Power & Light Co. v. Sharp, 919
S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with per curiam opinion respecting
another issue, 960 S.W.2d 617 (Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 414 S.W.2d 172 (Tex.
1967); Dudney v. State Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000);
Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 2000, pet. denied);
and Coastal Indust. Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).)
The commission’s interpretation of the regulatory impact analysis requirements is also
supported by a change made to the Texas Administrative Procedure Act (APA) by the legislature
in 1999. In an attempt to limit the number of rule challenges based upon APA requirements, the
legislature clarified that state agencies are required to meet these sections of the APA applying
the standard of "substantial compliance" specified in Texas Government Code, §2001.035. The
legislature specifically identified Texas Government Code, §2001.0225 as falling under this

standard.

As presented in this analysis and elsewhere in this preamble, the evidence supports the
conclusion that the commission has substantially complied with the requirements of Texas
Government Code, §2001.0225. The proposed rules implement the requirements of the FCAA
as discussed in this analysis and elsewhere in this preamble. The proposed rules were
determined to be necessary to comply with federal law and will not exceed any standard set by

state or federal law. These proposed rules are not an express requirement of state law. The
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proposed rules do not exceed a requirement of a delegation agreement or a contract between
state and federal government, as the proposed rules, if adopted by the commission and
approved by EPA, will become federal law as part of the approved SIP required by 42 U.S.C.
§7410 (FCAA, §110). The proposed rules were not developed solely under the general powers of
the agency but are authorized by specific sections of Texas Health and Safety Code (THSC),
Chapter 382 (also known as the Texas Clean Air Act), and the Texas Water Code, which are cited
in the STATUTORY AUTHORITY section of this preamble, including THSC, §§382.011, 382.012,

and 382.017. Therefore, this proposed rulemaking action is not subject to the regulatory

analysis provisions of Texas Government Code, §2001.0225(b).

The commission invites public comment regarding the Draft Regulatory Impact Analysis
Determination during the public comment period. Written comments on the Draft Regulatory
Impact Analysis Determination may be submitted to the contact person at the address listed

under the Submittal of Comments section of this preamble.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), taking means a governmental action that affects
private real property, in whole or in part or temporarily or permanently, in a manner that
requires the governmental entity to compensate the private real property owner as provided by
the Fifth and Fourteenth Amendments to the United States Constitution or §17 or §19, Article I,
Texas Constitution; or a governmental action that affects an owner’s private real property that
is the subject of the governmental action, in whole or in part or temporarily or permanently, in
a manner that restricts or limits the owner’s right to the property that would otherwise exist in
the absence of the governmental action; and is the producing cause of a reduction of at least 25

percent in the market value of the affected private real property, determined by comparing the
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market value of the property as if the governmental action is not in effect and the market value
of the property determined as if the governmental action is in effect. The commission

completed a takings impact analysis for the proposed rulemaking action under the Texas

Government Code, §2007.043.

The primary purpose of this proposed rulemaking action, as discussed elsewhere in this
preamble, is to meet federal requirements for the inclusion of penalty fee programs for major
stationary sources in State Implementation Plans (SIPs) as mandated by 42 United States Code
(USC), §§7410, 7511a, and 7511d (Federal Clean Air Act (FCAA), §§110, 182 and 185). Penalty
fee programs are a required component of SIPs for ozone nonattainment areas that are
classified as severe or extreme. Fees are required to be collected for all major stationary
sources in severe or extreme ozone nonattainment areas that do not attain the ozone standard
by their attainment dates. If the fee is not imposed and collected by the state, then 42 U.S.C.
§7511d(d) (FCAA, §185(d)) requires that the EPA shall impose and collect the fee (and may
collect interest). The applicability of the fee may have a benefit in reducing emissions of ozone
precursors in ozone nonattainment areas by incentivizing sources to reduce emissions further,

but the proposed rules will not require emission reduction.

States are required to adopt SIPs with enforceable emission limitations and other control
measures, means, or techniques, as well as schedules and timetables for compliance, as may be
necessary or appropriate to meet the applicable requirements of the FCAA. If a state does not
comply with its obligations under 42 USC, §7410 (FCAA, §110) to submit SIPs, states are subject
to discretionary sanctions under 42 USC, §7410(m) (FCAA, §110(m)) or mandatory sanctions
under 42 USC, §7509 (FCAA, §179); as well as the imposition of a federal implementation plan

(FIP) under 42 USC, §7410(c) (FCAA, §110(c)).



Texas Commission on Environmental Quality Page 69
Chapter 101 - General Air Quality Rules
Rule Project No. 2023-131-101-Al Commissioner’s Pre-filing Copy

The proposed rules will not create any additional burden on private real property beyond what
is required under federal law, as the proposed rules, if adopted by the commission and
approved by EPA, will become federal law as part of the approved SIP required by 42 U.S.C.
§7410 (FCAA, §110). The proposed rules will not affect private real property in a manner that
would require compensation to private real property owners under the United States
Constitution or the Texas Constitution. The proposal also will not affect private real property in
a manner that restricts or limits an owner’s right to the property that would otherwise exist in
the absence of the governmental action. Therefore, the commission concludes that the

proposed rulemaking will not cause a taking under Texas Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed this rulemaking for consistency with the CMP goals and policies in
accordance with the regulations of the Coastal Coordination Advisory Committee and
determined that the amendments are consistent with CMP goals and policies because the
rulemaking is a fee rule, which is a procedural mechanism for paying for commission programs;
will not have direct or significant adverse effect on any coastal natural resource areas; will not
have a substantive effect on commission actions subject to the CMP; and promulgation and
enforcement of the amendments will not violate (exceed) any standards identified in the

applicable CMP goals and policies.

Written comments on the consistency of this rulemaking may be submitted to the contact

person at the address listed under the Submittal of Comments section of this preamble.
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Effect on Sites Subject to the Federal Operating Permits Program

Chapter 101, Subchapter K would not require revisions to existing Federal Operating Permits

under 30 TAC §122, Federal Operating Permits Program.

Announcement of Hearing

The commission will hold a virtual public hearing on this proposal on June 12, 2025, at 2:00
p.m. via virtual platform such as Microsoft Teams. The hearing is structured for the receipt of
oral comments by the public. Individuals may register to provide oral comments and may
present oral statements when called upon in order of registration. Open discussion will not be
permitted during the hearing; however, commission staff members will be available to discuss

the proposal 30 minutes prior to the hearing.

Individuals who plan to attend the hearing virtually and want to provide oral comments and/or
want their attendance on record must register by June 5, 2025, for the June 12, 2025, hearing.
To register for the hearing, please email Rules@tceq.texas.gov and provide the following
information: your name, your affiliation, your email address, your phone number, and whether
or not you plan to provide oral comments during the hearing. Instructions for participating in
the hearing will be sent by June 6, 2025, for the June 12, 2025, hearing to those who register for

the hearing.

Members of the public who do not wish to provide oral comments but would like to view the
hearing may do so at no cost at:
https://events.teams.microsoft.com/event/589ff6dc-dcbe-4ce9-ae8c-45a18864e652@871a83a4-

alce-4b7a-8156-3bcd93a08fba


https://events.teams.microsoft.com/event/589ff6dc-dcbe-4ce9-ae8c-45a18864e652@871a83a4
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Persons who have special communication or other accommodation needs who are planning to

attend the hearing should contact Sandy Wong, Office of Legal Services at (512) 239-1802 or 1-

800-RELAY-TX (TDD). Requests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205, Office of Legal Services, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to
fax4808@tceq.texas.gov. Electronic comments may be submitted at:
https://tceq.commentinput.com/comment/search. File size restrictions may apply to comments
being submitted via the TCEQ Public Comments system. All comments should reference Rule
Project Number 2023-131-101-Al. The comment period opens on May 6, 2025, and closes on

June 18, 2025. Please choose one of the methods provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from the commission’s website at
https://www.tceq.texas.gov/rules/propose_adopt.html. For further information, please contact

Jill Dickey-Hull, Emissions Assessment Section, 512-239-5912, and 185Rule@tceq.texs.gov.


mailto:185Rule@tceq.texs.gov
https://www.tceq.texas.gov/rules/propose_adopt.html
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SUBCHAPTER K: FAILURE TO ATTAIN FEE FOR THE 2008 EIGHT-HOUR OZONE STANDARD
§101.700 - 101.718

Statutory Authority

The new sections are proposed under Texas Water Code (TWC), §5.102, concerning General

Powers, that provides the commission with the general powers to carry out its duties under the

TWC; TWC, §5.103, concerning Rules, that authorizes the commission to adopt rules necessary

to carry out its powers and duties under the TWC; TWC, §5.105, concerning General Policy, that

authorizes the commission by rule to establish and approve all general policy of the

commission; and under Texas Health and Safety Code (THSC), §382.017, concerning Rules, that

authorizes the commission to adopt rules consistent with the policy and purposes of the Texas

Clean Air Act.

The new sections are also proposed under TWC, §5.701, concerning Fees, that authorizes the
commission to charge and collect fees prescribed by law; TWC, §5.702, concerning Payment of
Fees Required When Due, that requires fees to be paid to the commission on the date the fee is
due; TWC, §5.703, concerning Fee Adjustments, that specifies that the commission shall not
consider adjusting the amount of a fee due if certain conditions are met; TWC, §5.705,
concerning Notice of Violation, that authorizes the commission to issue a notice of violation to
a person required to pay a fee for knowingly violating reporting requirements or calculating the
fee in an amount less than the amount actually due; and TWC, §5.706, concerning Penalties and
Interest on Delinquent Fees, that authorizes the commission to collect penalties for delinquent
fees due to the commission. The new sections are also proposed under THSC, §382.002,
concerning Policy and Purpose, that establishes the commission’s purpose to safeguard the

state's air resources, consistent with the protection of public health, general welfare, and
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physical property; THSC, §382.011, concerning General Powers and Duties, that authorizes the
commission to control the quality of the state’s air; and THSC, §382.012, concerning the State
Air Control Plan, that authorizes the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air; and THSC, §382.0622, concerning
Clean Air Act Fees, specifying that any fees collected as required by Federal Clean Air Act
(FCAA), §185 are clean air act fees under the THSC. The new sections are also proposed to
comply with FCAA, 42 United States Code (USC), §7511a(d)(3), (e), and (f) (FCAA, §182(d)(3), (e),
and (f)) regarding Plan Submissions and Requirements for ozone nonattainment plan revisions;

and 42 USC, §7511d (FCAA, §185) regarding Enforcement for Severe and Extreme ozone

nonattainment areas for failure to attain.

The proposed new sections implement the requirements of THSC, §§382.002, 382.011, 382.012,

382.017 and 382.0622; TWC, §§5.102, 5.103, 5.105, 5.701 - 5.703 and 5.705 - 5.706; as well as

FCAA, 42 USC, §7511a(d)(3), (e), and (f) and §7511d (FCAA, §182(d)(3), (e), and (f), and §185).

§101.700. Definitions.

The following terms, when used in this subchapter, have the following meanings unless

the context clearly indicates otherwise.

(1) Actual emissions--As defined in §101.10 of this title (relating to Emissions

Inventory Requirements).

(2) Area §185 Obligation--The total annual amount of Failure to Attain Fees due

from all applicable major stationary sources or Section 185 Accounts in a severe or extreme
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ozone nonattainment area that failed to attain the 2008 eight-hour ozone National Ambient Air
Quality Standard by its applicable attainment date.

3) Attainment date--The U.S. Environmental Protection Agency-specified date

that a severe or extreme nonattainment area must attain the 2008 eight-hour ozone National

Ambient Air Quality Standard.

(4) Baseline amount--Tons of volatile organic compounds and/or nitrogen oxides

emissions calculated separately at a major stationary source, using data submitted to and
reviewed the executive director. The baseline amount is the lower of baseline emissions (actual

emissions) or total annual authorizations or pending authorizations emissions at a major

stationary source during the baseline vear or timeframe as otherwise specified under this

subchapter.

(5) Baseline emissions--Emissions reported in tons in the annual emissions

inventory submitted to and recorded by the agency each calendar year per the requirements of

§101.10 of this title. The emissions must include all annual routine emissions associated with

authorized normal operations, which includes reported emissions from authorized

maintenance, startup, and shutdown activities and excludes all unauthorized emissions. The

timeframe options are as follows:

(A) reported emissions from the baseline vear; or

(B) reported emissions as an average of any single consecutive 24-month

period as allowed under §101.705(b)(2) of this title (relating to Baseline Amount) for major
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stationary sources with emissions that are irregular, cyclic, or otherwise vary significantly from

year to year.

(6) Baseline vear--The baseline vear is January 1 through December 31 of the

calendar vear that contains the attainment date unless otherwise specified in this subchapter.

(7) Electric utility steam generating unit--As defined in §116.12 of this title

relating to Nonattainment and Prevention of Significant Deterioration Review Definitions).

8) Emissions unit--As defined in §101.1 of this title (relating to Definitions).

(9) Equivalency credits--An amount equivalent to the revenue collected in

accordance with §101.703 of this title (relating to Fee Equivalency Account) for accumulation in

the Fee Equivalency Account.

(10) Extension vear--A vear as defined in FCAA §181(a)(5).

(11) Failure to Attain Fee--The fee assessed and due from each major stationary

source or Section 185 Account based on actual emissions whether authorized or unauthorized

of volatile organic compounds, nitrogen oxides, or both pollutants that exceed 80% of the

baseline amount.

(12) Fee assessment year--Calendar year used to calculate and assess the Failure

to Attain Fee under the provisions of this subchapter.
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(13) Fee collection year--Calendar year in which the Failure to Attain Fee is

invoiced.

(14) Major stationary source--As defined under §116.12 of this title (relating to

Nonattainment and Prevention of Significant Deterioration Review Definitions).

(15) Section 185 Account--The TCEQ-assigned account number for one major
stationary source or a group of two or more major stationary sources under common control
located within the same severe or extreme 2008 eight-hour ozone National Ambient Air Quality

Standard nonattainment area.

§101.701. Applicability.

(a) The provisions of this subchapter will become applicable in an area classified as

severe or extreme under the 2008 eight-hour ozone National Ambient Air Quality Standard

NAAQS or standard) when the U.S. Environmental Protection Agency (EPA) determines that the

area has failed to attain the standard by its applicable severe or extreme attainment date. The

determination will be the effective date of EPA’s finding of failure to attain notice published in

the Federal Register.

(b) Except as otherwise provided in §101.702 of this title (relating to Exemption), the

provisions of this subchapter apply to all regulated entities that meet the definition of major

stationary sources of volatile organic compounds or nitrogen oxides located in a nonattainment

area classified as severe or extreme for the 2008 eight-hour ozone standard.
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§101.702. Exemption.

No source subject to the Failure to Attain Fee under this subchapter is required to remit

the fee during any calendar vear for which the U.S. Environmental Protection Agency has

finalized an extension of the attainment date for the nonattainment area applicable to the

source under the 2008 eight-hour ozone National Ambient Air Quality Standard.

§101.703. Fee Equivalency Account.

(a) Fee Equivalency Account. The executive director will establish and maintain a Fee

Equivalency Account to document revenue collected and available for use in demonstrating

equivalency with the Area §185 Obligation. No actual money will be deposited into the Fee

Equivalency Account. The Fee Equivalency Account will reflect equivalency credits based upon

revenue collected and made available for programs of the Texas Emissions Reduction Plan

(TERP) under authority of the Texas Health and Safety Code, Chapter 386.

(b) Revenue eligibility. The revenue eligible for credits to the Fee Equivalency Account
must be from the severe or extreme 2008 eight-hour ozone National Ambient Air Quality
Standard (NAAQS or standard) nonattainment area and cannot be transferred between

nonattainment areas.

(c) Revenue credited. The revenue credited to the Fee Equivalency Account will be

credited for the years TERP funding is expended in a severe or extreme 2008 eight-hour ozone
standard nonattainment area beginning with the first fee assessment year until the Failure to
Attain Fee no longer applies to the nonattainment area as described under §101.718 of this title
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(relating to Cessation of Program).

(d) Other revenue sources. The executive director may credit revenue from other

emissions reductions grant programs as funds become available. The executive director will
apply revenue from such grant programs to the Fee Equivalency Account according to the

requirements of this section and §101.704 of this title (relating to Fee Equivalency Accounting).

§101.704. Fee Equivalency Accounting.

(a) Fee Equivalency Account credits. Equivalency Credits will be on a dollar-for-dollar

basis and will not be discounted due to the passage of time. Equivalency Credits can be

accumulated in the Fee Equivalency Account from vear to vear if a surplus exists in any given

yvear and used to offset the Area §185 Obligation determination.

(b) Area §185 Obligation determination. Annually, the executive director will calculate

the applicable Area §185 Obligation for all major stationary sources or Section 185 Accounts in

a severe or extreme 2008 eight-hour ozone National Ambient Air Quality Standard (NAAQS or

standard) nonattainment area by summing the Failure to Attain Fee for each major stationary
source or Section 185 Account. The summed amount will represent the calendar vear Area §185
Obligation for the severe or extreme 2008 eight-hour ozone standard nonattainment area. The

annual Area §185 Obligation will be calculated using actual emissions reported under §101.10

of this title (relating to Emissions Inventory Requirements) for the fee assessment year.

(c) Annual demonstration of equivalency. The executive director will annually determine

the amount of equivalency credits available in the Fee Equivalency Account to determine the
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Area §185 Obligation calculated under this subsection. This demonstration will continue

annually until the 2008 eight-hour ozone standard nonattainment area is no longer subject to
the fee according to the provisions of §101.718 of this title (relating to Cessation of the
Program).

(1) The annual determination of equivalency will be calculated as follows.

Figure: 30 TAC §101.704(c)(1)

FeeBalance = AreaObligation — FeeEquivAcct

Definitions:

AreaObligation = The Area §185 Obligation calculated under subsection (c) of

this section representing the sum of the Failure to Attain Fee from all major stationary sources

or Section 185 Accounts in the severe or extreme 2008 eight-hour ozone standard

nonattainment area for a fee assessment year.

FeeEquivAcct = Amount of Equivalency Credits in the Fee Equivalency Account as

determined under §101.703 of this title (relating to Fee Equivalency Account).

FeeBalance = The balance (amount remaining) in the Fee Equivalency Account

after the Equivalency Credits are applied to the Area §185 Obligation for a fee assessment year.















































































	Agenda Item Request
	Executive Summary
	USC Title 42 FCAA, §185
	govinfo.gov
	U.S.C. Title 42 - THE PUBLIC HEALTH AND WELFARE


	Implementation of the 2008 National Ambient Air Quality Standards for Ozone
	Plain Language Summary
	Proposal Preamble
	2023-1061-rul-rev.pdf
	Backup Memo
	Proposal Preamble for Chapter 101




