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AGUILAS ROBLES, LLC’S RESPONSE TO CATALAUNIAN LLC’S PETITION 
REQUESTING INVOLUNTARY TRANSFER OR REVOCATION AND 

REISSUANCE OF PERMIT TO PETITIONER  
 
 COMES NOW, Aguilas Robles, LLC (Aguilas) and files this Response to Catalaunian 

LLC’s (Petitioner or Catalaunian) Petition Requesting Involuntary Transfer or Revocation and 

Reissuance of Permit to Petitioner (Petition), and in support thereof, would respectfully show the 

following: 

I. SUMMARY OF RESPONSE 

Catalaunian’s Petition is an outlandish attempt to use the Commission’s regulatory process 

to appropriate Aguilas’ discharge permit for itself.  There is no environmental danger to stop, nor 

is there any fraud or abuse of the administrative process to remedy.  It is a transparent scheme to 

mis-utilize the rarely-used revocation and involuntary transfer processes and affect an 

impermissible collateral attack on a final order of the Commission.1   

Catalaunian’s real problem is with the prior permittee, Kali Kate Services, Inc. (Kali Kate), 

not Aguilas.  But Catalaunian reasons that if it slings enough mud against Kali Kate, then enough 

will land on subsequent innocent purchaser, Aguilas, resulting in the revocation, involuntary 

transfer and abatement of its permit and/or permit amendment.2  The TCEQ hearing process should 

 
1 Carr v. Bell Sav. & Loan Ass’n, 786 SW2d 761, 765 (Tex. App. – Texarkana 1990, writ denied); Alamo 

Express, Inc. v. Union City Transfer, 309 SW2d 815, 827 (1958) (concluding that a collateral attack on Railroad 
Commission order was impermissible because administrative statutes provide sole method of attack). 
 

2 Texas Pollution Discharge Elimination System (TPDES) Permit No. WQ0015843001 was issued on 
September 10, 2021, and transferred to Aguilas on February 8, 2023.  Aguilas submitted an application for major 
amendment to Permit No. WQ0015843001 on March 17, 2023, which Catalaunian contested on July 17 and October 
5, 2023, and which is currently pending.  
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not be captured for this purpose, nor should the Commission be misled by an unnecessarily 

complicated factual background.  

On the contrary, the big picture is clear:  Catalaunian complains of a permit issued over 

two years ago to an entity that is no longer the permittee, is not a party to this proceeding and may 

have even forfeited its right to transact business in Texas.  Aguilas is not Kali Kate.  Aguilas made 

a bona fide purchase of a TPDES permit, purchased adjacent land in reliance of that purchase, and 

properly undertook the permit transfer and amendment process in good faith so that the wastewater 

treatment facility (WWTP) would be located on property owned and controlled by Aguilas.  

Catalaunian is a subsequent land purchaser, two owners removed from the original landowner (and 

non-permittee), with no ownership interest in the permit at issue.  Instead of applying for its own 

permit, this attempt at an involuntary transfer is simply Catalaunian’s attempt to get a permit for 

free.  The Commission’s regulatory authority should not be misused for such purposes.    

II. INVOLUNTARILY TRANSFER 

Petitioner’s claim that the Commission may transfer Aguilas’ permit involuntarily is 

wrong.  Petitioner cites 30 Texas Administrative Code (TAC) § 305.64(i) referring to “permitted 

facilities.”  According to 30 TAC § 309.11(4) and (5), facilities are categorized as either existing 

or new (which is not an existing facility).3  In this case, Aguilas possesses a TPDES permit which 

authorizes a discharge of treated domestic wastewater from facilities that have not yet been 

constructed.  There is no evidence that Aguilas no longer owns or controls the proposed WWTP 

authorized by its permit.  On the contrary, Aguilas purchased the TPDES permit from original 

permittee Kali Kate, transferred the permit, then filed an application for a major amendment 

currently pending before the Commission to move the current WWTP and outfall locations and to 

increase the volume, resulting in more stringent effluent limits.  

 Petitioner further claims that the Commission may involuntarily transfer the permit under 

30 TAC § 305.64(i)(2) where a permittee no longer has property rights in the site of the proposed 

facilities.  Aguilas does not contend, and has never contended, that it has property rights in the site 

where the original WWTP was authorized.  The issue of whether Kali Kate had sufficient property 

 
3 30 TAC § 309.11(5). 
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interests in the original site at the time of permitting in 2021 (or at application submittal in 2019) 

is not before the Commission, is moot and is the subject of a final order.  Rather, Aguilas has 

property rights in the site which is the subject of the pending permit amendment.   

 But whether the Commission has the authority to transfer a permit involuntarily is only one 

part of the equation – it must have a transferee to which it transfers the permit – which is where 

Catalaunian stands with outstretched hands.  However, Catalaunian argues at cross purposes.  In 

paragraph 23 of its Petition, Catalaunian claims the permit is “invalid ab initio.”  How can 

Catalaunian be the recipient, even temporarily, of a permit it claims is void?  Catalaunian’s 

argument that a void permit should be stripped from Aguilas and transferred to itself is 

non-sensical. 

 Petitioner also picks and chooses from § 305.64(i) without construing the subsection as a 

whole and this is at odds with basic rules of statutory construction.4  Section 305.64(i)(1) through 

(8) states that the Commission may involuntarily transfer a permit for “one of the [eight] 

following” reasons.  But subpart § 305.64(i)(8) concludes with the word and.  In other words, the 

Commission may avail itself of any of the circumstances in § 305.64(i)(1) through (8) to 

involuntarily transfer the permit but it must evaluate the willingness and ability of the transferee 

to comply with the permit and other applicable requirements before it does so: 

(9) the transferee has demonstrated the willingness and ability to comply with the permit 
and all other applicable requirements.5 
  

There is zero evidence that developer and competitor Catalaunian is willing or able to comply with 

the permit requirements.  Catalaunian is merely a subsequent landowner with no ownership 

interests in the permit or permitted facilities and with no capacity to operate them.  The 

Commission has discretion under § 305.64 to transfer a permit involuntarily and has rarely if ever 

done so.  Catalaunian’s request is not only illogical (for the reasons stated above) but also 

unprecedented. 

Petitioner also distorts the meaning of § 305.64(h) relating to transfers to an interim 

permittee.  An interim transfer is only an option where there was a pending permit transfer 

 
4 Tex. Gov’t Code § 311.021. 
 
5 30 TAC § 305.64(i)(9). 
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underway.  There is no pending permit transfer, Aguilas’ permit transfer was complete on February 

8, 2023 when the Executive Director issued her order approving the transfer.  Catalaunian would 

contrive that the Commission initiate its own permit transfer so the permit could be transferred to 

it.  Again, there is no basis in law or fact for this unprecedented action. 

III. REVOCATION  

Petitioner claims the Commission has authority to revoke, suspend, or revoke and reissue 

a permit citing § 7.302(b) of the Texas Water Code, which includes multiple grounds for agency 

action.  While generally true, Petitioner fails to cite Texas Water Code § 7.305 that requires the 

Commission to establish notice and hearing procedures for those same revocation and suspension 

proceedings.6  The TCEQ has implemented Section  7.305 through 30 TAC § 305.66(g), and this 

section creates a high standard for revocation:  “Before denying, suspending, or revoking a permit 

under this section, the commission must find:  (1) that a violation or violations are significant and 

that the permit holder or applicant has not made a substantial attempt to correct the violations . . . 

.”7  That is, the Commission cannot revoke a permit without finding that both the alleged violation 

is significant and the permit holder or applicant has not made a substantial attempt to correct the 

violation.  This is a high burden and may explain why a permit revocation by the Commission is 

an extremely rare event.8   

Again, in spite of Catalaunian’s hyperbole, it has not alleged facts that meet the 

requirement in § 305.66(g)(1).  Referring this matter to the State Office of Administrative Hearings 

(SOAH) for a contested case hearing will not change that.  Even if Catalaunian’s claims that Kali 

Kate “misrepresented or failed to disclose” relevant information in the application for the original 

permit, Aguilas has no association with Kali Kate or its actions.  The permit was issued more than 

 
6 Although Petitioner mentions reissuance tangentially, it is absent from its Prayer.  Just like involuntary 

transfer and revocation, there is no legal basis for reissuance of the TPDES permit to Catalaunian. 
  

7 30 TAC § 305.66(g) (emphasis added).  Petitioner does not rely on subsection 305.66(g)(2) regarding a debt 
to the State as a basis for revocation. 
 

8 Petitioner’s citation to TCEQ Docket No. 2021-1442-MWD (the “Selinger” Case) is factually 
distinguishable – Aguilas owned the location where the WWTP will be located on wholly separate property at the 
time of submittal of the Transfer Application in January 2023 and Selinger had no other prior facility and landowner 
entities as with Kali Kate, Hunter Creek Enterprises LP or Highbridge Consultants, LLC. 
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two years ago, the final order was not appealed and the permit was subsequently transferred.  

Aguilas cannot be held responsible for the alleged violations of Kali Kate. 

 But Petitioner does not stop there.  It attempts to conflate Kali Kate’s actions with Aguilas’ 

application for transfer.  It paints both permittees with the same brush.  Petitioner states that 

“Aguilas misrepresented or failed to disclose in the Transfer Application the relevant fact that it 

also held no property interest.”9  This is patently untrue.10  The TCEQ’s current Transfer 

Application form TCEQ-20031 (10/20/2017) requests the following information: 

 

 

 

Nowhere in Catalaunian’s Petition does it mention that Question No. 7 explicitly requests the name 

of the landowner “where the facility is or where it will be located.”  When Aguilas submitted its 

Transfer Application on January 6, 2023, it had already purchased the 362 acres that is adjacent to 

the site which was the subject of the original permit and WWTP location.11  At the time of the 

 
9 Catalaunian LLC’s Petition at 9. 
 
10 Catalaunian’s Petition is replete with other false statements such as its statement on page 4 that, “[t]he true 

owner of the Property was not provided notice of the Application and did not have an opportunity to contest it.”  See 
Catalaunian LLC’s Petition at 4.  Hunter Creek Enterprises, LP was the “true” landowner of the original WWTP site 
at the time Kali Kate filed its permit application (December 10, 2019) and when the Notice of Receipt of Application 
or “NORI” (February 13, 2020) and Notice of Application and Preliminary Decision or “NAPD” (June 24, 2020) were 
published.  See Application of Kali Kate Services, Inc. for New TPDES Permit No. WQ0015843001 in Comal County, 
Texas, SOAH Docket No. 582-21-2525, TCEQ Docket No. 2021-0057-MWD, Administrative Record Tab B at Bates 
No. 00067, attached hereto as Exhibit A, (showing Hunter Creek was indeed notified). 
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transfer, Aguilas had already retained an engineering firm to prepare an application for major 

amendment to the TPDES permit so that the permit could be amended to reflect where the WWTP 

would be located – a wholly separate property.  That application for a major amendment was filed 

just two months later on March 17, 2023.  Aguilas never represented that it owned the “old” 

location of the WWTP in the permit.  Rather, at the time of the submittal of the Transfer 

Application, Aguilas accurately represented that it is the owner of the land where the WWTP will 

be located.  This is the same location provided in Aguilas’ application for a major amendment to 

the TPDES permit.12 

 It is typical for the Executive Director to receive and process transfer applications that 

provide landowner information where the facility will be located.  There is nothing nefarious or 

fraudulent about that process.  Moreover, the Executive Director well understands that because of 

the length of the permit process and the rapid rate of population growth in the State of Texas, it is 

not uncommon for property to change hands, perhaps even multiple times, before a draft permit is 

finally issued.13  Nor is it unusual for applicants to plan for the future ownership and operation by 

another entity after the draft permit is issued, as was apparently done by Kali Kate which intended 

an established area-wide utility provider like Crystal Clear Special Utility District (CCSUD) to 

own and/or operate the original WWTP.14   

 Catalaunian doubles down on its invective by stating that Aguilas “effectively stole the 

Permit and now seeks a major amendment to complete its fraud on the Commission and 

Petitioner.”15  From exactly whom did Aguilas “steal” the permit? From Kali Kate?  To whom it 

paid several hundred thousand dollars for the TPDES permit? Or is Catalaunian claiming 

ownership of the TPDES permit, simply because it is a subsequent purchaser of the old site in the 

 
11 See Exhibit B, special and general warranty deeds for the two adjacent tracts, dated December 28, 2021 

and September 8, 2022 respectively. 
 

12 See Exhibit C, TPDES Application, Core Data Form. 
 

13 Application of AIRW-2017-7, L.P. for TPDES Permit No. WQ0015878001, SOAH Docket No. 582-22-
1016, TCEQ Docket No. 2021-1214-MWD, Tr. at 674:15-675:13 (testimony of Executive Director’s permit writer 
Gordon Cooper). 
 

14 This was likely the reason why the original application easement was in the name of CCSUD as it is well 
known CCSUD provides (and desires to provide) water and sewer service within their 165- mile service area, including 
the subject area in Comal County which is one of the fastest growing areas in the State. 

 
15 Catalaunian LLC’s Petition at 6. 
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original permit?  What a nifty trick to grab a permit with little more than an administrative pleading 

or two.  As is clear from its own arguments, Commission rules and the explicit terms of the 

Transfer Application form TCEQ-20031, land and permit ownership are often vested in separate 

entities.  Neither Catalaunian’s land ownership nor its (absent) willingness or ability qualify it to 

magically become the permit beneficiary. 

Even assuming Catalaunian is correct that Aguilas made omissions or misrepresentations 

– which Aguilas’ vehemently disputes – these would not rise to the level of violation under 30 

TAC § 305.66(g)(1) under which the Commission could revoke its permit.  In point of fact, 

assuming arguendo, that Aguilas committed a violation and that violation was “significant,” there 

is no evidence that a substantial attempt to correct the violation has not been made.  On the 

contrary,  Aguilas’ application for major amendment requesting the relocation of the WWTP site 

and outfall to a separate property arguably resolves the alleged easement problem originating in 

Kali Kate’s original application.  Aguilas’ application for major amendment would “re-unite” the 

TPDES permit and the land ownership under one entity with current ownership. 

There are simply no legal grounds on which revocation is authorized or appropriate in this 

case. 

IV. SUMMARY 

Catalaunian is a competitor attempting to highjack the TCEQ hearing process to 

misappropriate a permit properly transferred to Aguilas who acquired the permit in good faith and 

purchased property in reliance of that acquisition for residential development.  Catalaunian’s 

demands for revocation or shameless involuntary transfer to itself are not supported by law or prior 

Commission precedent.  Accordingly, the Petition should be denied and the major permit 

amendment proceeding be allowed to proceed. 

V. PRAYER 

WHEREFORE, PREMISES CONSIDERED, Aguilas Robles, LLC respectfully requests 

that the Commission deny Catalaunian LLC’s Petition, and for other further relief to which it may 

be entitled. 
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Respectfully submitted, 

        
By:___________________________________ 

Helen S. Gilbert 
State Bar No. 00786263 
Randall B. Wilburn 
State Bar No. 24033342 
BARTON BENSON JONES, PLLC 
7000 N. MoPac Expwy, Suite 200 
Austin, Texas 78731 
Telephone: (512) 565-4995 
Telecopier: (210) 600-9796  
hgilbert@bartonbensonjones.com 
rwilburn@bartonbensonjones.com 
 
ATTORNEYS FOR AGUILAS ROBLES, 
LLC 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have served or will serve a true and correct copy of the foregoing 
document via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail, or Certified Mail 
Return Receipt Requested on all parties on this 27th day of October 2023: 

 
Mr. Garrett Arthur     Ms. Laurie Gharis, Chief Clerk 
Public Interest Counsel    Office of Chief Clerk 
Office of the Public Interest Counsel   TCEQ-MC 105 
TCEQ-MC 103     P.O. Box 13087  
P.O. Box 13087     Austin, TX 78711-3087 
Austin, TX  78711-3087    Tel.: (512) 239-3300 
Tel.:   (512) 239-6363    Chiefclk@tceq.texas.gov 
Garrett.arthur@tceq.texas.gov 
   
          
 
Mr. Paul Sarahan     Ms. Aubrey Pawelka, Staff Attorney   
Earth & Water Law, LLC    Office of Legal Services  
1445 Pennsylvania Ave., NW, Suite 400  TCEQ-MC 173     
Washington D.C., 20004    P.O. Box 13087 
Tel.:  (512) 971-4156    Austin, TX  78711-3087    
Paul.Sarahan@earthandwatergroup.com  Tel.:   (512) 239-0611 
       Aubrey.Pawelka@tceq.texas.gov 
 
 
    
     

 

         
By:  _____________________________ 
Helen S. Gilbert 
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