TCEQ DOCKET NO. 2023-1591-MWD

APPLICATION BY § BEFORE THE TEXAS
CORIX UTILITIES (TEXAS) INC. § COMMISSION ON
FOR TPDES PERMIT § ENVIRONMENTAL
NO. WQ0013977001 § QUALITY

APPLICANT’S RESPONSE TO HEARING REQUESTS

TO THE HONORABLE COMMISSIONERS:
COMES NOW, the Applicant, Corix Utilities (Texas) Inc. (“Applicant”) and files its
Response to Hearing Requests in the above-referenced matter, and would respectfully show as

follows:

BACKGROUND

L. FACILITY DESCRIPTION

Applicant applied to the TCEQ for a major amendment to TPDES Permit No.
WQO0013977001 to authorize an increase in the discharge of treated domestic wastewater from a
daily average flow not to exceed 0.05 million gallons per day (“MGD”) to a daily average flow
not to exceed 0.51 MGD. The draft permit, if issued, will authorize the discharge of treated
domestic wastewater at a daily average flow not to exceed 0.05 MGD in the Interim I phase, 0.25
MGD in the Interim II phase, and 0.51 MGD in the Final phase. The existing wastewater treatment
facility serves the McKinney Roughs Learning Center and the Bastrop ISD Cedar Creek High
School. The service area increase is intended to accommodate approximately 2,082 living unit
equivalents (“LUE”) of mixed use residential and commercial properties.

The plant site is located approximately 1,500 feet northeast of the intersection of Hyatt
Lost Pines Road and State Highway 71 West, in Bastrop County, Texas 78612.

The effluent limitations in the draft permit, based on a 30 day average, are 5 mg/I five-day

carbonaceous biochemical oxygen demand (“CBODS5”), 5 mg/I total suspended solids (“TSS”), 2



mg/l ammonia nitrogen (“NH3-N"), 1.0 mg/l Total Phosphorous (“TP”), 126 colony-forming units
(“CFU”) or most probable number (“MPN”) of Escherichia coli (“E. coli”) per 100 ml, and 6.0
mg/l minimum dissolved oxygen (“DO”). The permittee shall utilize an UV system for
disinfection purposes, and shall not exceed a daily average 126 CFU or MPN of E. coli per 100
ml.

The treated effluent is discharged to an unnamed tributary, thence to the Colorado River
Below Lady Bird Lake/Town Lake in Segment No. 1428 of the Colorado River Basin. The
unclassified receiving water use is minimal aquatic life use for the unnamed tributary. The
designated uses for Segment No. 1428 are primary contact recreation, public water supply, and
exceptional aquatic life use.
IL. REQUESTS

Mr. Andrew Weir (on behalf of himself or the Simsboro Aquifer Water Defense Fund
(“SAWDEF”)) filed a Request for Reconsideration of the Executive Director’s Decision. Chapman
Edward Ambrose Sr. and Environmental Stewardship requested a contested case hearing.
Applicant opposes the requests of all the individuals and groups.

RESPONSE

L Andrew Wier and/or the Simsboro Aquifer Water Defense Fund’s Request for
Reconsideration Should be Denied.

It is not clear whether Mr. Wier made his request on behalf of himself or on behalf of
SAWDEF. In either case, the request should be denied.

Mr. Wier acknowledges that Segment No. 1428 is not currently listed on the State’s
inventory of impaired and threatened waters (the 2022 Clean Water Act Section 303(d) List).
He claims, however, that it is not clear whether Segment No. 1428 should be on the 303(d) List

and he asserts that question should be addressed before a permit is issued.



The Executive Director (“ED”) has adequately addressed his concerns in its Response
to Comments (“RTC”). As the ED noted, Segment No. 1428 is not currently listed on the
303(d) List. RTC No. 21. States may use any number of ways to determine whether a water
body should be on the 303(d) List. However, federal regulations say states must evaluate “all
existing and readily available information” in developing their 303(d) lists (40 C.F.R.
§130.7(b)(5)). If the data is not yet existing or readily available, the State is not under an
obligation to undertake a new study suggested by Mr. Wier.

In fact, the Texas Integrated Report satisfies the requirements of the federal Clean Water
Act Sections 305(b) and 303(d). The TCEQ produces a new report every two years in even-
numbered years, as required by law. The 303(d) List must be approved by the EPA before it is
final. The 2022 Texas 303(d) List was approved for submission by the TCEQ on June 1, 2022.
The Environmental Protection Agency approved the 2022 Texas 303(d) List on July 7, 2022.
Segment No. 1428 has been evaluated and is listed in the Water Bodies with Concerns for Use
Attainment and Screening Levels index of the 2022 Texas Integrated Report. RTC No. 12.

Regardless of whether Segment No. 1428 is on the List, Tex. Admin. Code §
307.5(c)(2)(B) requires that the highest water quality sustained since November 28, 1975 define
baseline conditions for determining degradation. RTC No. 20. For Tier 2 antidegradation
review therefore, the permit for Segment No. 1428 was evaluated to be protective of exceptional
aquatic life uses in the receiving stream. RTC No. 20. If, in fact, a review of Segment No.
1428 concluded that the segment was impaired and was thus achieving a lower aquatic life use,
the ED would still have to evaluate the segment based on the highest water quality sustained
since November 28, 1975 — which would require that the permit be protective of exceptional

aquatic life, not a lower aquatic life use. RTC No. 20. In other words, a determination of



whether Segment No. 1428 was impaired would make no difference to the TSWQS review for
this permit.
IL. Mr. Chapman Edward Ambrose Sr.’s Request Should be Denied.

Mr. Ambrose asserts that he is an affected person because his daughter attends LCRA
summer camp at the McKinney Roughs Park (“Nature Park”). He also expresses concerns
about people unrelated to him — downstream residents and businesses. Certainly, his concern
for unrelated downstream businesses and residents does not give him standing. He does not
explain how a member of his family attending camp at the Nature Park can affect his family’s
interests.

The unnamed tributary for which the first mile of the treated effluent flows is
unclassified receiving water, and its use is minimal aquatic life. Unlike the Colorado River,
which is more than 1-mile downstream, the unnamed tributary’s use is not designated uses for
primary contact recreation, public water supply, or exceptional aquatic life. See RTC No. 3.
There is no kayaking, river rafting, or swimming in the unnamed tributary — and therefore, camp
attendees are highly unlikely to be affected by the discharge. See Exhibit A and Exhibit B.

There is no allegation that his daughter lives for extended periods along the discharge
route or actually utilizes the unnamed tributary. To the extent that Mr. Martin’s daughter might
have contact with the treated effluent more than 1-mile downstream, it would likely be in the
Colorado River, where summer campers enjoy kayaking and river rafting, and the treated
effluent would have already travelled (and been further treated through natural means).
Although there is no fixed “one-mile” rule, a person doing a recreational activity more than
one-mile downstream certainly would be impacted less than a person who actually lives full-

time less than 1-mile downstream. If landowners who live full time on the discharge route more



than 1-mile downstream are not identified as affected persons, then a person who may
occasionally visit the Colorado River more than 1-mile away has even less of an interest.

With respect to the Colorado River, as discussed at Exhibit C, the expanded facility at
Final phase buildout will have a negligible contribution to the Colorado River. The United
States Geological Survey (USGS) operates and monitors stream gage at Site USGS 08158000
Colorado River at Austin, TX which is two miles downstream of the Longhorn Dam in Austin,
TX. This stream gage is upstream of the subject Corix Utilities wastewater treatment plant.
The average yearly mean Colorado River streamflow in 2023 was 181 cfs (97 mgd). Using the
2023 average yearly mean Colorado River streamflow, the contribution of Final phase (0.51
mgd) treated domestic wastewater is less than 0.5%. The streamflow in 2023 was reported by
USGS as a historic low annual mean, and all other years the contribution of treated domestic
wastewater is expected to be less than 0.5%. This is assuming that there is no loss in the mile
which it takes to get to the Colorado River. Of course, there will be loss in that distance. Table
1 at Exhibit C is a summary from Site USGS 08158000 Colorado River at Austin, TX from the
data provided on their website. The contribution more than a mile downstream constitutes a de
minimis amount that cannot give rise to a justiciable interest for a person that only occasionally
visits the Nature Park and may or may not even swim in the Colorado River. The relationship
is too attenuated.

Simply put, Mr. Ambrose fails to show that he is an affected person because:

1) He fails to show his (or his daughter’s) location and distance relative to the proposed

facility or activity that is the subject of the application and how and why he or his
daughter will be adversely affected by the proposed facility or activity in a manner

not common to members of the general public. 30 TAC § 55.201(d)(2).



2) Distance restrictions or other limitations imposed by law on the affected interest
argue against granting him standing. 30 Tex. Admin Code § 55.203(c)(2). Not only
is distance specifically identified as a factor,! but the question of distance is
important in determining three of the other 5 factors that apply to non-governmental
entities.? Critical to the analysis of what distance restrictions or other limitations
are imposed is the fact that TCEQ identifies affected landowners in its application
instructions (1) landowners (persons that have full-time exposure) that are adjacent
to the applicant’s property> and (2) landowners that are one mile downstream from
the discharge point.* Summer campers who only rarely visit and who don’t come
into extended contact with the treated effluent for more than 1-mile downstream
(especially when the effluent at worst case would constitute less than 0.50% of the
total flow more than a mile away) do not qualify as affected persons.

3) Because there is no allegation that his daughter will come into contact with the
unnamed tributary, and any possible contact she might have with the treated effluent
that may constitute only 0.5% of the river flow during a short period time of any
given year as a summer camper:

a. There is no reasonable relationship between the interest claimed and the
activity regulated. 30 Tex. Admin Code § 55.203(c)(3).

b. There is no likely impact of the regulated activity on the health and safety of

! “In determining whether a person is an affected person, all factors shall be considered, including, but not limited
to, the following: . . . (2) distance restrictions or other limitations imposed by law on the affected interest.” 30 Tex.
Admin Code § 55.203(¢c)(2).

2 %(3) whether a reasonable relationship exists between the interest claimed and the activity regulated; (4) likely
impact of the regulated activity on the health and safety of the person, and on the use of property of the person; (5)
likely impact of the regulated activity on use of the impacted natural resource by the person.” 30 Tex. Admin Code
§ 55.203(c). The further away a requestor is, the less there might be an impact or a reasonable relationship.

3 TCEQ-10053 (06/28/2022) Municipal Wastewater Permit Application at Pages 16 and 24.

4 TCEQ-10053 (06/28/2022) Municipal Wastewater Permit Application at Pages 16 and 19.
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the person, and on the use of property of the person. 30 Tex. Admin Code §
55.203(c)(4).

c. There is no likely impact of the regulated activity on use of the impacted
natural resource by the person. 30 Tex. Admin Code § 55.203(c)(5).

Mr. Ambrose is not an affected person.

III.  Environmental Stewardship’s Request Should be Denied.

As a group, Environmental Stewardship (“ES”’) must identify, by name and physical
address, one or more members of the group or association that would otherwise have standing
to request a hearing in their own right. 30 Tex. Admin Code § 55.205(b)(2).

ES asserts that Richard Martin, a member of Environmental Stewardship, would
otherwise have standing to request a hearing in his own right. ES claims that Mr. Martin as a
consequence of his potentially adversely impacted recreational interests. Specifically, he fishes
in an “area of the Colorado River [that] is little more than 1 mile downstream of the discharge
point.” Although the letter specifies he fishes in the Colorado River, the letter does not specify
the location of the Colorado in which he fishes. While it is true that the Colorado River is a
little over a mile from the discharge point, his fishing activities may be much further
downstream or even upstream of where the discharge enters the Colorado River.

This interest is too attenuated to give Mr. Martin standing in his own right.

Like Mr. Ambrose’s daughter, Mr. Martin is not fishing in the unnamed tributary for which
the first mile of the treated effluent flows is unclassified receiving water, and its use is minimal
aquatic life. This is evident by the fact that he admits to fishing more than 1-mile downstream of
the discharge point. As discussed above, at low Colorado River streamflow the contribution of

the WWTF is less than 0.5% and will be less than this percentage under normal flow years. See



Exhibit C.

Like Mr. Ambrose’s daughter, Mr. Martin does not live along the discharge route, so his

contact is not constant, and what contact he might have would be trivial in amount and time.

Simply put, ES is not an affected person through Mr. Martin because:

1) ES fails to show how Mr. Martin will be adversely affected by the proposed facility
or activity in a manner not common to members of the general public. 30 TAC §
55.201(d)(2).

2) Distance restrictions or other limitations imposed by law on the affected interest
argue against granting ES standing. 30 Tex. Admin Code § 55.203(c)(2). Not only
is distance specifically identified as a factor,’ but the question of distance is
important in determining three of the other 5 factors that apply to non-governmental
entities.® Critical to the analysis of what distance restrictions or other limitations
are imposed is the fact that TCEQ identifies affected landowners in its application
instructions (1) landowners that are adjacent to the applicant’s property’ and (2)
landowners that are one mile downstream from the discharge point.® Fishermen
who only occasionally visit and who don’t come into extended contact with the
treated effluent for more than 1-mile downstream (especially when the effluent is as
diluted as it is in this case) do not qualify as affected persons.

3) Because there is no allegation that Mr. Martin will come into contact with the

5 “In determining whether a person is an affected person, all factors shall be considered, including, but not limited
to, the following: . . . (2) distance restrictions or other limitations imposed by law on the affected interest.” 30 Tex.
Admin Code § 55.203(¢c)(2).

6 ¢(3) whether a reasonable relationship exists between the interest claimed and the activity regulated; (4) likely
impact of the regulated activity on the health and safety of the person, and on the use of property of the person; (5)
likely impact of the regulated activity on use of the impacted natural resource by the person.” 30 Tex. Admin Code
§ 55.203(c). The further away a requestor is, the less there might be an impact or a reasonable relationship.
"TCEQ-10053 (06/28/2022) Municipal Wastewater Permit Application at Pages 16 and 24.

8 TCEQ-10053 (06/28/2022) Municipal Wastewater Permit Application at Pages 16 and 19.
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unnamed tributary, and any possible contact he might have with the treated effluent
that may constitute only 0.5% of the river flow during a short period time of any
given year as a fisherman:

a. There is no reasonable relationship between the interest claimed and the
activity regulated. 30 Tex. Admin Code § 55.203(c)(3).

b. There is no likely impact of the regulated activity on the health and safety of
the person, and on the use of property of the person. 30 Tex. Admin Code §
55.203(c)(4).

c. There is no likely impact of the regulated activity on use of the impacted
natural resource by the person. 30 Tex. Admin Code § 55.203(c)(5).

In sum, ES is not an affected person.

Respectfully submitted,

THE AL LAW GROUP, PLLC

/s/ David J. Tuckfield
DAVID J. TUCKFIELD
State Bar Number: 00795996
12400 Highway 71 West
Suite 350-150
Austin, TX 78738
(512) 576-2481
(512) 366-9949 Facsimile
david@allawgp.com

CERTIFICATE OF SERVICE

I hereby certify that on this 12 day of January 2024 a true and correct copy of the foregoing
document was filed with the Office of the Chief Clerk at www.tceq.texas.gov/goto/efilings and
was served on the following by email (where indicated) and first-class mail (where indicated) as
follows:



mailto:david@allawgp.com
http://www.tceq.texas.gov/goto/efilings

FOR THE EXECUTIVE DIRECTOR via electronic mail:
Aubrey Pawelka, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711

Aubrey.Pawelka@tceq.texas.gov

FOR PUBLIC INTEREST COUNSEL via electronic mail:
Garrett T. Arthur

Public Interest Counsel

Texas Commission on Environmental Quality

Public Interest Counsel, MC-103

P.O. Box 13087 Austin, Texas 78711

Tel: (512) 239-6363

Fax: (512) 239-6377

garrett.arthur@tceq.texas.gov

FOR ALTERNATIVE DISPUTE RESOLUTION via electronic mail:
Kyle Lucas

Texas Commission on Environmental Quality

Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711

Tel: (512) 239-0687

Fax: (512) 239-4015

kyle.lucas@tceq.texas.gov
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REQUESTER(S):

By email:
Eric Allmon

Perales Allmon & Ice PC
1206 San Antonio St
Austin, TX 78701-1834
eallmon@txenvirolaw.com

By First Class Mail:

Chapman Edward Ambrose Sr
131 Walker Watson Rd
Bastrop, TX 78602-3170

Mr Andrew Wier

Simsboro Aquifer Water Defense Fund
321 Sage Rd

Bastrop, TX 78602-5652

Mr Andrew Wier

Simsboro Aquifer Water Defense Fund
PO Box 931

Elgin, TX 78621-0931

/s/ David J. Tuckfield

David Tuckfield
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EXHIBIT C



INTEGRATED McKinney Roughs Permit Response

M_’ATF q Technical Details Letter

=§—ERT/I_CES%IQC January 11, 2024 Stamped

STATEMENT ON PROPOSED CORIX UTILITIES WWTF EXPANSION FLOW
CONTRIBUTION TO COLORADO RIVER

Corix Utilities, Inc. has applied to the Texas Department of Environmental Quality (TCEQ) to
increase the discharge capacity of treated domestic wastewater under TPDES Permit No.
WQO0013977001 using membrane bioreactors as the primary technology. The proposed expansion
under the permit application will authorize the discharge of treated domestic wastewater at a daily
average flow not to exceed 0.05 MGD in the Interim I phase, 0.25 MGD in the Interim II phase,
and 0.51 MGD in the Final phase. The existing wastewater treatment facility serves the McKinney
Roughs Learning Center and the Bastrop ISD Cedar Creek High School. The service area increase
is intended to accommodate approximately 2,082 living unit equivalents (“LUE”) of mixed use
residential and commercial properties. The facility will discharge to an unnamed tributary on the

facility property which flows to the Colorado River.

The expanded facility at Final phase buildout average daily flows of 0.51 mgd will be a
negligible contribution to the Colorado River. The United States Geological Survey (USGS)
operates and monitors stream gage at Site USGS 08158000 Colorado River at Austin, TX which
is two miles downstream of the Longhorn Dam in Austin, TX. This stream gage is upstream of
the subject Corix Utilities wastewater treatment plant. The average yearly mean Colorado River
streamflow in 2023 was 181 cfs (97 mgd). Using the 2023 average yearly mean Colorado River
streamflow, the contribution of Final phase (0.51 mgd) treated domestic wastewater is less than
0.5%. The streamflow in 2023 was reported by USGS as a historic low annual mean, and all
other years the contribution of treated domestic wastewater is expected to be less than 0.5%.
Table 1 is a summary from Site USGS 08158000 Colorado River at Austin, TX from the data

provided on their website.

Integrated Water Services, Inc. www.integratedwaterservices.com
721 Bulverde Road, Suite 104 Tel: (559) 451-6692
Bulverde, TX 78163 Page 1 of 2 Fax: (855) 898-6467




INTEGRATED McKinney Roughs Permit Response

LAI_A_TI.'E Technical Details Letter

=§—ER</\:CES%|§C. January 11, 2024 Stamped

TABLE 1: SITE 08158000 SUMMARY STATISTICS

Water Year 2023 Water Years 1898 - 2023
Annual total 66,180
Annual mean 181.3 2,050
Highest annual mean 7,535 1914
Lowest annual mean 181.3 2023
Highest daily mean 1,540 Apr 21 323,000 Jun 15, 1935
Lowest daily mean 58.6 Dec 13 0.0 Sep 29, 1914
Annual 7-day minimum 75.1 Dec 12 18.0 Oct 25, 1990
Maximum peak flow 4,0702 Apr21  481,000° Jun 15, 1935
Maximum peak stage 16.58 Apr 21 41.20¢ Jun 15, 1935
Annual runoff (cfsm) 0.005 0.052
Annual runoff (inches) 0.063 0.711
10 percent exceeds 279.6 3,680
50 percent exceeds 149.0 974.0
90 percent exceeds 94.7 157.0

@ Discharge affected by Regulation or Diversion
b Discharge affected to unknown degree by Regulation or Diversion
€ Gage height at different site and(or) datum

Table Source: United States Geological Survey, National Water Information System: Web Interface,
Water Year Summary for Site USFS 08158000.

Certified by Karla Kinser, P.E., TX 133261
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Integrated Water Services, Inc. www.integratedwaterservices.com
721 Bulverde Road, Suite 104 Tel: (659) 451-6692
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