TCEQ DOCKET NO. 2023-1665-DIS

§
APPLICATION FOR THE § BEFORE THE TEXAS
CREATION OF PERSIMMON §
MUNICIPAL UTILITY DISTRICT § COMMISSION ON
§
§

ENVIRONMENTAL QUALITY

BAILEY LAND INVESTMENTS. LP’S
AND
ARMBRUSTER LAND INVESTMENTS, LP’S
RESPONSE TO HEARING REQUESTS

Bailey Land Investments, LP and Armbruster Land Investments, LP (“Petitioners”)
respectfully submit this Response to Hearing Requests in the above-referenced matter.
I INTRODUCTION AND PROCEDURAL HISTORY
The proposed Persimmon Municipal Utility District (“District”) contains approximately
459 acres located within Hays County, Texas.

It is critical to note that the land within the proposed District is no longer within the

extraterritorial jurisdiction of the City of Buda. A copy of Resolution No. 2023-R-34

Extraterritorial Jurisdiction Release from the City of Buda is attached hereto as Exhibit 1.

The proposed district will be located approximately 750 feet north of the Haleys Way Drive
and FM 967 intersection. The proposed District will purchase, construct, acquire, repair, extend
and improve land, easements, works, improvements, facilities, plants, equipment, and appliances
necessary to: (1) provide a water supply for municipal uses and commercial purposes; (2) collect,
transport, process, dispose of and control all domestic, industrial, or communal wastes whether in
fluid, solid, or composite state; (3) gather, conduct, divert, and control local stormwater or other
local harmful excesses of water in the proposed District and the payment of organization expenses,

operational expenses during construction and interest during construction; (4) design, acquire,



construct, finance, improve, operate, and maintain macadamized, graveled, or paved roads, or
improvements in aid of those roads; and (5) provide such other facilities, systems, plants, and
enterprises as shall be consonant with all of the purposes for which the proposed District is created.
II. APPLICABLE LAW

A municipal utility district (“MUD” or “district””) may be created under and subject to the
authority, of Article XVI, Section 59, of the Texas Constitution and Chapters 49 and 54 of the
Texas Water Code, and the Commission’s administrative. A district may be created for the
following purposes:

(1) the control, storage, preservation, and distribution of its
storm water and floodwater, the water of its rivers and
streams for irrigation, power, and all other useful purposes;

(2) the reclamation and irrigation of its arid, semiarid, and other
land needing irrigation;

3) the reclamation and drainage of its overflowed land and
other land needing drainage;

4) the conservation and development of its forests, water, and
hydroelectric power;

(5) the navigation of its inland and coastal water;

(6) the control, abatement, and change of any shortage or
harmful excess of water;

(7) the protection, preservation, and restoration of the purity
and sanitary condition of water within the state; and

(8) the preservation of all natural resources of the state.

TEX. WATER CODE § 54.012.

To create a MUD, a petition requesting creation shall be filed with the Commission. See
TEX. WATER CODE § 54.014. The petition shall be signed by a majority in value of the holders of
title of the land within the proposed district, as indicated by the tax rolls of the central appraisal
district. Seeid. The petition shall: (1) describe the boundaries of the proposed district by metes
and bounds or by lot and block number; (2) state the general nature of the work proposed to be

done, the necessity for the work, and the cost of the project as then estimated by those filing the



petition; and (3) include a name of the district which shall be generally descriptive of the locale of
the district. See TEX. WATER CODE § 54.015, 30 TEX. ADMIN. CODE § 293.11(a) and (d).

The Commission shall grant the petition if it conforms to the requirements of section
54.015 of the Water Code and the project is feasible, practicable, necessary, and further, would be
a benefit to the land to be included in the district. See TEX. WATER CODE § 54.021(a). In
determining if the project is feasible, practicable, necessary, and beneficial to the land included in
the district, the Commission shall consider:

(1) the availability of comparable service from other systems,
including but not limited to water districts, municipalities,
and regional authorities;

(2) the reasonableness of projected construction costs, tax rates,
and water and sewer rates; and

3) whether or not the district and its system and subsequent
development within the district will have an unreasonable
effect on the following:

(A) land elevation;

(B)  subsidence;

(C)  groundwater level within the region;

(D)  recharge capability of a groundwater source;

(E)  natural run-off rates and drainage;

(F) water quality; and

(G) total tax assessments on all land located within a district.

TEX. WATER CODE § 54.021(b).

A hearing requestor must make the request in writing within the time period specified in
the notice and identify the requestor’s personal justiciable interest affected by the application,
specifically explaining the “requestor’s location and distance relative to the activity that is the
subject of the application and how and why the requestor believes he or she will be affected by the
activity in a manner not common to members of the general public.” 30 TEX. ADMIN. CODE §

55.251(b)—(d).



An affected person is “one who has a personal justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application. An interest common to
members of the general public does not qualify as a personal justiciable interest.” 30 TEX. ADMIN.
CODE § 55.256(a). Governmental entities with authority under state law over issues contemplated
by the application may be considered affected persons.  See 30 TEX. ADMIN. CODE § 55.256(b).
Relevant factors to be considered in determining whether a person is affected include, but are not
limited to:

(1) whether the interest claimed is one protected by the law
under which the application will be considered;

) distance restrictions or other limitations imposed by law on
the affected interest;

3) whether a reasonable relationship exists between the interest
claimed and the activity regulated;

4) likely impact of the regulated activity on the health, safety,
and use of property of the person;

(5) likely impact of the regulated activity on use of the impacted
natural resource by the person; and

(6) for governmental entities, their statutory authority over or
interest in the issues relevant to the application.

30 TEX. ADMIN. CODE § 55.256(c¢).
III. ANALAYSIS OF HEARING REQUESTS
A. Governmental Entity Request

1. The City of Buda

The City of Buda requested a contested case hearing and asserts it is an affected person.

It is critical to note that the land within the proposed District is no longer within the

extraterritorial _jurisdiction of the City of Buda. A copy of Resolution No. 2023-R-34

Extraterritorial Jurisdiction Release from the City of Buda is attached hereto as Exhibit 1. The



District was removed from the City of Buda’s ETJ on October 11, 2023. Therefore, as of that date,
any arguments that the City has standing as an affected person is no longer valid.

Both the ED and OPIC’s primary argument that the City of Buda has standing based on the
ETJ status is without basis. The City has no statutory authority over or interest in the issues
relevant to the application. It is simply incorrect that the District is within the City of Buda’s ETJ.

Because the proposed District does not lie within the ETJ of the City of Buda, no consent
from the City is necessary to its creation. Because the proposed District is not within the ETJ of
the City of Buda and because the proposed District does not need consent from the City of Buda,
the bases the ED and OPIC (and the City) set forth for concluding the City of Buda is an affected
person do not exist. The City of Buda is not an affected person.

The City asserts that because a portion of the District is within the City of Buda’s CCN for
water service, it has an interest in this proceeding. Specifically, it states that “Buda has legal
interests in the Property within its Water CCN.”! Notwithstanding, by its own admission, the City
has stated that “Buda simply lacks the capacity to provide water and wastewater services to
Persimmon.” Therefore, whether a portion of the District is within the City’s CCN is irrelevant.

Nothing in this hearing request shows that the City of Buda has a personal justiciable
interest. 30 TEX. ADMIN. CODE § 55.256(a).

B. Individual Public Requests

1. Shawna-Lee Huskey, Brett Koger, Jesus Mares, Kody Schouten, and Kerri Webb.

! City of Buda Request at 5.
2 City of Buda Request at 5.



In their requests, these individuals raised issues regarding the District’s alleged impact on
their homes and property. Their concerns primarily were the District’s alleged drainage impacts
and impacts on water quality and groundwater.

Other than by its mere existence, these requesters fail to identify how the District’s
activities will cause a likely impact of the regulated activity on the health, safety, and use of
property of the person or how it will likely impact the use of the impacted natural resource by the
person. They expressed interests only common to members of the general public. Their hearing
request, therefore, does not qualify as a personal justiciable interest.” 30 Tex Admin. Code §
55.256(a).

2. Susan Hernandez and Doug Walker

The Applicant adopts and incorporates by reference the Executive Director’s Response to
Hearing requests for Susan Hernandez and Doug Walker.

Pursuant to 30 TAC § 55.251(d), hearing requests must be filed with the chief clerk within
the time period specified in the notice. The notice of creation was last published on August 24,
2023, and the comment period closed September 25, 2023. According to the Commissioner’s
Integrated Database, Ms. Hernandez submitted her hearing request on October 11, 2023, and Mr.
Walker submitted his request on September 27, 2023. Therefore, both of the individuals failed to
file a timely hearing request, and the Commission should deny their hearing requests.

3. Art Arizpe, Michael Baran, Darren Bien, Debra Dulski, Connie Faber, David
Fletcher, James Flores, Carol Gee, Gail Hall, Gerald Haschke, Bryan Huddleston,
Virginia Jurika, Jeffrey C. Kaufmann, Stephen Kent Kinslow, JP Kirksey, Marta E.
Knight, Aimee Lakey, Phillip Lakey, Robert Lambert, Elena Mares-Coyote, Sharon
Neukam, Connie Nicholson, Cynthia C Pasadeos, Robin Perry, Scott Perry, Janet

Pierce, Blvthe Powell, Roxanne Rios, Kathy Sellstrom, Nathan Sewell, Sara Shannon,
Natalie Gilmer, Martha Terrel, Sandra Tidwell, and James Van Evk.




The Applicant adopts and incorporates by reference the Executive Director’s Response to
Hearing requests for the above referenced requesters.

Each of these requestors failed to comply with 30 TAC § 55.251 because they did not
identify a justiciable interest or explain how the requestor will be uniquely affected by the district
in a manner not common to members of the general public. The requests express generalized
concerns about the proposed district’s practicability rather than identifying something specific
regarding the creation that affects them and that is within the Commission’s jurisdiction to
consider.

While the requests did identify issues, the requestors failed to specifically articulate how
they would uniquely be affected. Impacts to groundwater and traffic were the dominant issues in
the requests, but these specific hearing requests expressed general concerns about the practicability
of the district without tying those concerns to a unique justiciable interest. Many claimed that their
source of water is the Edwards Aquifer and were concerned about the impact to the aquifer, but
such an interest is too attenuated to be considered unique, especially when such water is sourced
through a communal well or city utility. The requestors also expressed concerns with the district’s
logistical impact as they believe the existing road infrastructure is inadequate to accommodate
future residents.

While the issue of groundwater impact is material and relevant to the creation review
process, the requestors did not tie the MUD’s activities or impacts to an interest that was unique
to them, such as private well. Regarding road impacts, it is not within the statutory framework for

the Commission to consider as part of the creation process.



Therefore, having failed to identify a personal justiciable interest that would be affected in
a manner not common to members of the general public and that is within the Commission’s
jurisdiction, the Commission should deny these hearing requests.

4. Rep. Erin Zwiener.

The Applicant adopts and incorporates by reference the Executive Director’s Response to
Hearing requests for Representative Erin Zwiener.

Rep. Zwiener did not identify any personal justiciable interests of her own that she believes
could be uniquely affected by the proposed district. Because Rep. Zwiener’s hearing request did
not identify any personal justiciable interest unique to her, the Commission should deny her
hearing request.

IV.  CONCLUSION

None of the requests for contested case hearing identify any personal justiciable interest as
required under the Texas Administrative Code. Specifically, the requests have not shown that any
person would be affected by the proposed District in a manner not common to members of the
general public or have statutory authority over or an interest in the issues relevant to the
applications. Therefore, the requests do not meet the definition of an “affected person” and the
hearing requests should be denied.

WHEREFORE, Petitioner requests that the hearing requests be denied and that the Petition

be granted.



Respectfully submitted,

THE AL LAw GrRoup PLLC

/s/ David Tuckfield

David J. Tuckfield

State Bar Number: 00795996
12400 West Hwy 71, Suite 350-150
Austin, TX 78738

Telephone: (512) 576-2481
Facsimile: (512) 366-9949
david@allawgp.com

ATTORNEYS FOR PETITIONER



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on the
following parties as shown below on this 15" day of April 2024 as follows

By email:

TCEQ Executive Director
Harrison “Cole” Malley, Staff Attorney
TCEQ
Environmental Law Division MC-173
P.O. Box 13087
Austin, Texas 78711-3087
harrison.malley@tceq.texas.gov

TCEQ Office of Public Interest Counsel
Jessica M. Anderson
Assistant Public Interest Counsel
State Bar No. 24131226
P.O. Box 13087, MC 103
Austin, Texas 78711-3087
Jessica.Anderson@tceg.texas.gov

TCEQ External Relations
Ryan Vise, Deputy Director
TCEQ External Relations Division
MC-108
P.O. Box 13087
Austin, Texas 78711-3087
ryan.vise(@tceq.texas.gov

TCEQ Alternative Dispute Resolution

Kyle Lucas, Attorney

Texas Commission on Environmental
Quality

Alternative Dispute Resolution MC-222
P.O. Box 13087

Austin, Texas 78711-3087
kyle.lucas@tceq.texas.gov
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The City of Buda
Alan Bojorquez
Bojorquez Law Firm Pc
11675 Jollyville Rd, Ste 300
Austin Tx 78759-3939
alan@texasmunicipallawyers.com



mailto:ryan.vise@tceq.texas.gov

I further hereby certify that a true and correct copy of the foregoing document was served
on the following parties as shown below on this 16™ day of April 2024 as follows

By first class mail:

Arizpe, Art
129 Clover Leaf Cv
Buda Tx 78610-2878

Baran, Michael
103 Nopal Ln
Buda Tx 78610-3260

Bien, Darren
1002 Magnolia Cv
Buda Tx 78610-2876

Alan Bojorquez

Bojorquez Law Firm PC
11675 Jollyville Rd, Ste 300
Austin Tx 78759-3939

Dulski, Debra
261 Kates Cv
Buda Tx 78610-3238

Faber, Connie
212 Longspur Dr
Buda Tx 78610-2652

Fletcher, David
PO Box 332
Manchaca Tx 78652-0332

Flores, James
121 Pilot Grove Ct
Buda Tx 78610-2773

Gee, Carol
123 Nopal Ln
Buda Tx 78610-3260

Hall, Gail
300 Treetop Way
Buda Tx 78610-2851

Hall, Thomas L
300 Treetop Way
Buda Tx 78610-2851

11

Haschke, Gerald
308 Fox Holw
Buda Tx 78610-2827

Hernandez, Susan
165 Amandas Way
Buda Tx 78610-2925

Huddleston, Bryan
12703 Sagebrush Cir
Buda Tx 78610-2806

Huskey, Shawna-Lee
210 Treetop Way
Buda Tx 78610-2840

Jurika, Virginia
161 Serene Hollow Ln
Buda Tx 78610-2791

Kaufmann, Jeftrey C
407 Leisurewoods Dr
Buda Tx 78610-2613

Kinslow, Stephen Kent
12610 Shady Acres Dr
Buda Tx 78610-2522

Kirksey, J P
12503 Scissortail Dr
Manchaca Tx 78652-3723

Knight, Marta E
305 Ranger Dr
Buda Tx 78610-2539

Koger, Brett
12507 Shady Acres Dr
Buda Tx 78610-2517

Lakey, Aimee & Phillip
1165 Clark Brothers Dr
Buda Tx 78610-5127



Lambert, Robert
298 Kates Cv
Buda Tx 78610-3235

Mares, Jesus
907 Magnolia Cv
Buda Tx 78610-2889

Mares-Coyote, Elena
907 Magnolia Cv
Buda Tx 78610-2889

Neukam, Sharon
1001 Laurel Cv
Buda Tx 78610-2872

Nicholson, Connie
119 Saguaro Dr
Buda Tx 78610-3262

Pasadeos, Cynthia C
2592 Garlic Creek Dr
Buda Tx 78610-5187

Perry, Robin & Scott
307 Lakewood Dr
Buda Tx 78610-2507

Pierce, Janet
13100 Onion Creek Dr
Manchaca Tx 78652-5620

Powell, Blythe
230 Treetop Way
Buda Tx 78610-2840

Rios, Roxanne
1129 Haleys Way Dr
Buda Tx 78610-3206

Schouten, Kody
804 Laurel Cv
Buda Tx 78610-2874

Sellstrom, Kathy
301 Buttercup Trl
Buda Tx 78610-2832

Sewell, Nathan
12701 Pheasant Run
Buda Tx 78610-2531

Shannon, Sara
307 Raccoon Run
Buda Tx 78610-2834

Shebel, Natalie Gilmer
12615 Eagle Nest Dr
Buda Tx 78610-2447

Terrel, Martha
905 Magnolia Cv
Buda Tx 78610-2889

Twidwell, Sandra
100 Devons Cv
Buda Tx 78610-2893

Van Eyk, James
301 Treetop Way
Buda Tx 78610-2853

Walker, Doug
1366 Heep Run
Buda Tx 78610-5093

Webb, Kerri
213 Amandas Way
Buda Tx 78610-2926

The Hon. Rep. Erin Zwiener
Texas House of Representatives
District 45

PO Box 2910

Austin Tx 78768-2910

/s/ David Tuckfield

David J. Tuckfield
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

City of Buda

RESOLUTION NO. 2023-R-34
EXTRATERRITORIAL JURISDICTION RELEASE

A RESOLUTION OF THE CITY OF BUDA, TEXAS FOR THE RELEASE OF
LAND FROM THE CITY’S EXTRATERRITORIAL JURISDICTION (ETJ)
UPON REQUEST AND PROVIDING FOR FINDINGS OF FACT,
REPEALER, SEVERABILITY, EFFECTIVE DATE, PROPER NOTICE, AND
MEETING

pursuant to Texas Local Government Code Section 51.001, the City of Buda (“City”)
has general authority to adopt an ordinance, resolution, or police regulation that
is for the good government, peace, or order of the City and is necessary or proper
for carrying out a power granted by law to the City; and

pursuant to Texas Senate Bill 2038 passed by the Texas State Legislature in the
88t Legislative Session, Texas Local Government Code Chapter 42 allows for the
release of an area from the City’s extraterritorial jurisdiction (“ET}”) by petition of
landowners or by election; and

pursuant to Texas Local Government Code Section 42.102, a resident of an area
or the owners of the majority in value of an area in the City’s ET) may file a petition
with the City Secretary for the area to be released from the ETJ; and

pursuant to Texas Local Government Code Section 42.152, a resident of an area in
the City’s ET) may request the City to hold an election to vote on the question of
whether to release the area from the City’s ETJ by filing a petition with the City
Secretary; and

the City Council has received a petition for the release of a certain tract of land
more commonly known as Persimmon (“Property”), which Property is more
accurately described in Exhibit A, which is attached hereto and incorporated
herein; and,

having received verification from the City Clerk, the City Council finds the attached
ET) Release Petition for the Property (“Petition”), which is attached here as Exhibit
A and incorporated herein, is valid and this Resolution is necessary and proper for
the good government, peace, or order of the City to release the Property from the
City’s ETJ.

October 11, 2023

ETJ Release Resolution-Persimmon Page 1of 4



NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Buda, Texas:

Section 1. Findings of Fact: The foregoing recitals are incorporated into this resolution
(“Resolution”) by reference as findings of fact as if expressly set forth word-for-
word herein.

Section 2. Release: The Petition is hereby considered verified; therefore, the Property as
described in the Petition is hereby released from the City’s ETJ.

Section 3. Filing: The City Secretary is hereby directed to file a certified copy of this
Resolution and an updated map of the City’s ETJ boundary with the County Clerk
of Hays County, Texas.

Section 4. Repealer: To the extent reasonably possible, resolutions are to be read together
in harmony. However, all resolutions, or parts thereof, that are in conflict or
inconsistent with any provision of this Resolution are hereby repealed to the
extent of such conflict, and the provisions of this Resolution shall be and remain
controlling as to the matters regulated. l

Section 5. Severability: Should any of the clauses, sentences, paragraphs, sections, or parts
of this Resolution be deemed invalid, unconstitutional, or unenforceable by a
court of law or administrative agency with jurisdiction over the matter, such action
shall not be construed to affect any other valid portion of this Resolution.

Section 6. Effective Date: This Resolution shall take effect upon the date of final passage
noted below, or when all applicable publication requirements, if any, are satisfied
in accordance with the City’s Charter, its Code of Ordinances, and the laws of the
State of Texas.

Section 7. Proper Notice & Meeting: It is hereby officially found and determined that the
meeting at which this Resolution was passed was open to the public, and that
public notice of the time, place, and purpose of said meeting was given as required
by the Open Meetings Act, Texas Government Code, Chapter 551. Notice was also
provided as required by Chapter 52 of the Texas Local Government Code.

City of Buda October 11, 2023
ET] Release Resolution-Persimmon Page 2 of 4






Exhibit “A”

ETJ Release Petition

City of Buda October 11, 2023
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4301 Bull Creck R4 Ste 130
Austin, Texas 78731
~hone 512.328.2008

ax 512.328.2409
McLEAN & HOWARD. L.L.P. fax 512.325.240

September 1, 2023

City of Buda Via Hand Delivery
Attn: Alicia Ramirez, City Clerk

405 E. Loop Street, Building 100

Buda, Texas 78610

RE: Request and Petition for Release of Property from the Extraterritorial Jurisdiction
of the City of Buda

Dear Ms. Ramirez:

On behalf of Bailey Land Investments, LP and Armbruster Land Investments, LP
(collectively, “Petitioners”), the owners of property located within the extraterritorial jurisdiction
of the City of Buda, enclosed please find a Corrected and Restated Petition for Release of Property
from the Extraterritorial Jurisdiction of the City of Buda (the “Petition”). This Corrected and
Restated Request and Petition for Release of Property from the Extraterritorial Jurisdiction corrects
and supersedes the original Request and Petition for Release of Property from the Extraterritorial
Jurisdiction filed with the City on June 20, 2023.

In accordance with Sections 42.101-105 of the Texas Local Government Code, the
Petitioner requests the release of lands owned by the Petitioner from the City’s extraterritorial
jurisdiction, as more particularly described in the Petition. We appreciate the City’s action
regarding this Petition.

Please file stamp and return the enclosed extra copy of the Petition.

Sincerely, RECEIVED

An "’\/‘W* () SEP 01 2023

Jeffrey S. Howard CITY OF BUDA

























































































