
RIVER OAKS LAND PARTNERS II, LLC’S RESPONSE TO HEARING REQUEST  1 

TCEQ DOCKET NO. 2024-0668-MWD 
 
APPLICATION BY RIVER OAKS 
LAND PARTNERS II, LLC FOR 
AMENDMENT TO TEXAS 
POLLUTION DISCHARGE 
ELIMINATION SYSTEM PERMIT NO. 
WQ0015559001 

§ 
§ 
§ 
§ 
§ 
§ 
 

BEFORE THE 
TEXAS COMMISSION ON 

 
ENVIRONMENTAL QUALITY 

 

RIVER OAKS LAND PARTNERS II, LLC’S RESPONSE TO HEARING REQUEST 
 

TO THE HONORABLE COMMISSIONERS:  

 COMES NOW, Applicant River Oaks Land Partners II, LLC (Applicant) and files this 

Response to Hearing Request relating to the issuance of an amendment to Texas Commission on 

Environmental Quality (TCEQ or Commission) Permit No. WQ0015559001, and would 

respectfully show the following: 

I.  SUMMARY OF RESPONSE 

 The TCEQ received one hearing request from individual Brian Kieley.  Mr. Kieley is not 

an affected person because his property is not adjacent to the site and the issue he raised is not 

within the TCEQ’s jurisdiction.  Also, neither of the two public comments received in September 

2023 requested a contested case hearing and may not be considered as such.  Accordingly, the 

Commission should deny Mr. Kieley’s hearing request and remand this uncontested matter to the 

Executive Director for issuance of the permit amendment as requested.  

II. BACKGROUND 

 Applicant seeks a permit amendment to its no-discharge or Texas Land Application Permit 

(TLAP) (TCEQ Permit No. WQ0015559001) that was issued in February 2018.  While Applicant 

does not intend to increase the overall volume of treated domestic wastewater to be land applied, 

the amendment is classified as a “major” amendment because the Interim Phase II flow would 

increase from 0.180 MGD to 0.36 MGD to better reflect the current pace of construction and 

realities of the development process.  The amendment would also result in a decrease to the size 

of storage ponds from 15 acres to 8.34 acres, a reduction in the total storage capacity of the ponds 

from 306 are-feet to 131 acre-feet as well as a change to the size of the irrigation area from 70 to 
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20 acres in Interim Phase I and from 70 to 108 acres in the Interim Phase II.  The Applicant is not 

seeking any changes to the application rate, effluent limitations or monitoring requirements.  In all 

technical respects, the proposed amendment complies with all Commission rules and policy. 

III. AUTHORITY 

  To be granted, an “affected person” with a personal justiciable interest demonstrating a 

non-speculative injury resulting from the granting of the permit must make the request for hearing. 

Section 55.203 provides the standing criteria for individual requestor Brian Keiley, as follows: 

(a) For any application, an affected person is one who has a personal justiciable  
interest related to a legal right, duty, privilege, power, or economic interest affected 
by the application. An interest common to members of the general public does not 
qualify as a personal justiciable interest.  
(b) Except as provided by §55.103 of this title (relating to Definitions), 
governmental entities, including local governments and public agencies, with 
authority under state law over issues raised by the application may be considered 
affected persons.  
(c) In determining whether a person is an affected person, all factors shall be 
considered, including, but not limited to, the following:  

(1) whether the interest claimed is one protected by the law under which the 
application will be considered;  
(2) distance restrictions or other limitations imposed by law on the affected 
interest;  
(3) whether a reasonable relationship exists between the interest claimed 
and the activity regulated;  
(4) likely impact of the regulated activity on the health and safety of the 
person, and on the use of property of the person;  
(5) likely impact of the regulated activity on use of the impacted natural 
resource by the person;  
(6) for a hearing request on an application filed on or after September 1, 
2015, whether the requestor timely submitted comments on the application 
that were not withdrawn; and  
(7) for governmental entities, their statutory authority over or interest in the 
issues relevant to the application.  

(d) In determining whether a person is an affected person for the purpose of 
granting a hearing request for an application filed on or after September 1, 2015, 
the commission may also consider the following:  

(1) the merits of the underlying application and supporting documentation 
in the commission's administrative record, including whether the 
application meets the requirements for permit issuance;  
(2) the analysis and opinions of the executive director; and  
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(3) any other expert reports, affidavits, opinions, or data submitted by the
executive director, the applicant, or hearing requestor.

(e) In determining whether a person is an affected person for the purpose of granting
a hearing request for an application filed before September 1, 2015, the commission
may also consider the factors in subsection (d) of this section to the extent
consistent with case law.1

As indicated above, Mr. Kieley lacks a justiciable interest related to a legal right, 

duty, privilege, power, or economic interested affected by the application2 and the two 

public commenters have not made actual hearing requests. 

IV. RESPONSE TO INDIVIDUAL HEARING REQUESTAND COMMENTS

Brian Kieley 

Mr. Kieley’s attorney, Catherine Tabor, filed two identical hearing requests on September 

18 and 19, 2023 by electronic and certified mail, respectively, and has not filed any further 

pleading thereafter.  As depicted on the attached Exhibit A landowner map,3 Mr. Kieley is not an 

adjacent landowner.  Current landownership records from the Williamson County Appraisal 

District show that there are multiple intervening landowners and tracts located between Mr. Kieley 

and the WWTP, the irrigation ponds and the irrigation area designated in the Draft Permit. 

That means that Mr. Kieley simply cannot have a justiciable interest since the interest he 

claims is common to multiple members of the general public – there are at least 10 separately 

owned tracts located between himself and the facility/ponds/irrigation area.  Practically 

speaking, as this is a no-discharge TLAP permit, Mr. Kieley’s concerns about effluent runoff are 

unfounded since runoff is prohibited and effluent will be taken up in the root zone of the required 

cover crop in accordance with the approved water balance and application rate.  Additionally, even 

if there were a violation of the no-discharge rules, according to the Application’s topographical 

1 30 TAC § 55.203. 
2 30 TAC § 55.203(a). 
3 Exhibit A.  The Application Landowner Map has been updated (from the September 29, 2022 Application) to 
show current ownership of tracts surrounding and between the site and Mr. Kieley based on Williamson County 
Appraisal District records. 
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maps, drainage flows to the northeast toward the North Fork San Gabriel River and away from 

Mr. Kieley.   

The sole issue raised in his September 18-19, 2023 hearing request also relates to flooding  

which is outside of the jurisdiction of the TCEQ.  Because Mr. Kieley raises no other issues, and 

no relevant and material issues at all, and the request is totally silent on how he will be adversely 

affected by the proposed facility in a manner not common to the members of the general public, 

Mr. Kieley’s hearing request should be denied.   

Jami Strable 

Ms. Strable e-filed a single public comment on August 27, 2023 and has not filed a hearing 

request or any other pleading since that time and after the Executive Director’s Response to 

Comments (RTC) was issued on December 12, 2023.  Ms. Strable’s comment requests that the 

Commission reconsider the placement of a WWTP that was authorized in 2018, but otherwise does 

not request a contested case or evidentiary hearing.  For reference, Ms.  Strable’s property is 

located 0.95 miles from the WWTP, on the other side of multiple intervening landowners,4 and 

therefore lacks a justiciable interest since her claims are common to members of the general public.  

Her comments do not constitute a hearing request that the Commission may refer to SOAH for 

hearing under Tex. Water Code § 5.115. 

Lisa Rosenhagen 

Like Ms. Strable, Ms. Rosenhagen filed a single e-filed public comment (August 28, 2023) 

and has not filed a hearing request or any other pleading since that time or the issuance of the RTC.  

Ms. Rosenhagen’s comment states that she wishes to “contest” the plant but nowhere does she 

indicate that she is requesting a hearing.  Like Ms. Strable, Ms. Rosenhagen is located 0.95 miles 

from the WWTP, on the other side of multiple intervening landowners,5 and therefore lacks a 

justiciable interest since her claims are common to members of the general public and there are 

multiple property owners located between she and the facilities.  Her comments do not constitute 

 
4 Id. 
5 Id. 
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a hearing request that the Commission may refer to SOAH for hearing under Tex. Water Code § 

5.115. 

V. RELEVANT AND MATERIAL ISSUES FOR REFERRAL 

 The only issue raised by Mr. Kieley relates to flooding and the potential increase in flood 

damage already affecting his home and surrounding property by a “recently constructed structure,” 

that does not belong to Applicant nor have anything to do with the Application.  Flooding is outside 

of the jurisdiction of the TCEQ and is not one protected by the law under which the Commission 

is considering this TLAP permit amendment.   

VI. PRAYER 

 WHEREFORE, PREMISES CONSIDERED, Applicant River Oaks Land Partners II, LLC 

respectfully prays that the Commission deny the hearing request of Brian Kieley as he lacks a 

justiciable interest and failed to raise any relevant and material issues. 

Respectfully submitted, 

        
By:___________________________________ 

Helen S. Gilbert 
State Bar No. 00786263 
Randall B. Wilburn 
State Bar No. 24033342 
BARTON BENSON JONES, PLLC 
7000 N. MoPac Expwy, Suite 200 
Austin, Texas 78731 
Telephone: (512) 565-4995 
Telecopier: (210) 600-9796  
hgilbert@bartonbensonjones.com 
rwilburn@bartonbensonjones.com 
 
ATTORNEYS FOR RIVER OAKS LAND 
PARTNERS II, LLC  
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have served or will serve a true and correct copy of the foregoing 
document via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail, or Certified Mail 
Return Receipt Requested on all parties on this 3rd day of June 2024: 
 
Mr. Garrett Arthur     Ms. Laurie Gharis, Chief Clerk 
Public Interest Counsel    Office of Chief Clerk 
Office of the Public Interest Counsel   TCEQ-MC 105 
TCEQ-MC 103     P.O. Box 13087  
P.O. Box 13087     Austin, TX 78711-3087 
Austin, TX  78711-3087    Chiefclk@tceq.texas.gov 
Garrett.Arthur@tceq.texas.gov 
            
Ms. Allie Soileau, Staff Attorney    
Office of Legal Services     
TCEQ-MC 173      
P.O. Box 13087     
Austin, TX  78711-3087     
Allie.Soileau@tceq.texas.gov 
 
Ms. Catherine Tabor 
1608 Hartford Rd., Suite 100 
Austin, TX 78703-3314 
Cathy@taborlaw.com 
 
Ms. Lisa Rosenhagen 
219 N. Showhorse Dr. 
Liberty Hill, TX 78642-3929 
lrosenhagen@msn.com 
 
Ms. Jamie Strable 
220 Thoroughbred Trce 
Liberty Hill, TX 78642-3931 
jlstrable@gmail.com    
     

         
By:  _____________________________ 
Helen S. Gilbert 
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