
 
 
 

 

Bringing justice to North and West Texans since 1951 

With offices in Abilene, Amarillo, Brownwood, Dallas, Denton, Fort Worth, Lubbock, McKinney, Midland, 

Odessa, Plainview, San Angelo, Waxahachie, Weatherford, and Wichita Falls 

400 S. Zang Blvd., Ste. 1420 
Dallas, Texas 75208 

469.458.9009 
 

469.458.9009 

 

469.458.9009 

September 16, 2024 

 

Via eFile: https://www14.tceq.texas.gov/epic/eFiling/ 

Texas Commission on Environmental Quality 

Ms. Laurie Gharis, Chief Clerk 

Office of the Chief Clerk, MC-105 

P.O. Box 13087 

Austin, TX 78711-3087 

 

RE: Application by FHN Construction, LLC, Air Quality Permit NO 173515 

 TCEQ Docket No. 2024-0679-AIR 

Reply to Executive Director’s Response to Hearing Requests and Requests 

for Reconsideration and Office of Public Interest Council’s Response to 

Requests for Hearing and Request for Reconsideration 

 

Dear Ms. Gharis: 

 

On behalf of its client, Ms. Detra Newhouse, Legal Aid of NorthWest Texas (“LANWT”) submits 

in the above named and numbered matter the following Reply to Executive Director’s Response 

to Hearing Requests and Requests for Reconsideration and Office of Public Interest Council’s 

Response to Requests for Hearing and Request for Reconsideration.  

 

All contact to Ms. Newhouse on this matter should be directed to her counsel at LANWT, listed 

below.  

 

Respectfully submitted, 

 

         
 

Haley Varnadoe  Michael Bates   Wendi Hammond    

Staff Attorney   Staff Attorney   Staff Attorney 

(817) 882-1001   (469) 917-5970 Ext. 8902  (214) 243-2583  

varnadoeh@lanwt.org  batesm@lanwt.org    hammondw@lanwt.org   

 

2001 Beach St., Ste. 510 400 S. Zang Blvd., Ste. 1420  400 S. Zang Blvd., Ste. 1420   

Fort Worth, TX 76103  Dallas, TX 75208  Dallas, TX 75208    

Fax: (817) 882-1001   Fax: (817) 736-1602   Fax: (817) 732-1602    

 

cc: Certificate of Service 
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DOCKET NO. 2024-0679-AIR 

 

APPLICATION BY     § BEFORE THE 

FHN CONSTRUCTION, LLC   § TEXAS COMMISSION  

CONCRETE BATCH PLANT   § ON 

SEAGOVILLE, DALLAS COUNTY  § ENVIRONMENTAL QUALITY 

 

REPLY TO EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS AND 

REQUESTS FOR RECONSIDERATION AND  

OFFICE OF PUBLIC INTEREST COUNSEL’S RESPONSE TO REQUEST FOR 

HEARING AND REQUESTS FOR RECONSIDERATION 

 

I. APPLICABLE LAW 

In addition to the laws outlined by both the Executive Director (ED) and the Office of 

Public Interest Counsel (OPIC), the Texas Commission on Environmental Quality’s (TCEQ) 

standard permitting process applicable to this concrete batch plant is federally enforceable as 

adopted within the Texas State Implementation Plan (SIP).1 Furthermore, TCEQ receives federal 

funding and is therefore also subject to the federally mandated obligations under Executive Order 

12898, which directs recipients of federal funds to address environmental justice issues and 

provide minority and low-income communities access to public information and public 

participation. Therefore, both TCEQ and Applicant must comply with not only the Texas statutes 

and regulations identified by both the ED and OPIC, but also the applicable federal statutes and 

regulations. 

 

II. ARGUMENTS 

The ED argues that “in Response 11, the Executive Director explains that the 

newspaper La Presnsa Comunidad was reviewed and correctly published in accordance 

 
1 See e.g., 30 Tx Admin Code, Chapters 106 and 116, Subchapter F, as approved by the Environmental Protection 
Agency in 40 C.F.R. § 52.2270. 
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with all requirements.” The ED’s full response contained in its Response to Comments is 

as follows: 

 

COMMENT 11: Public Notice - Newspaper Publication 

Commenters state that La Prensa Comunidad, the newspaper selected for the 

Spanish public notice, was not a newspaper of general circulation. 

(Michael Bates (Legal Aid of NorthWest Texas), Wendi Hammond (Legal Aid of 

NorthWest Texas), and Haley Varnadoe (Legal Aid of NorthWest Texas)) 

 

RESPONSE 11: The TCAA § 382.056 requires that the applicant for this Standard 

Permit publish notice. Notice must be published in a newspaper of general 

circulation in the municipality in which the proposed facility is located or proposed 

to be located. 

The notice must include a description of the facility, information on how an affected 

person may request a public hearing, pollutants the facility will emit, and any other 

information TCEQ requires by rule. The commission also requires that notice be 

published in an alternative language if the elementary or middle school nearest the 

proposed facility offers a bilingual education program as required by Texas 

Education Code Chapter 29, Subchapter B. TCEQ adopted rules for these public 

notice requirements in 30 TAC § 39.603, Public Notice of Air Quality Applications, 

Newspaper Notice. 

 

To demonstrate compliance with public notice requirements, applicants are 

required to provide the Office of the Chief Clerk with copies of the published notice 

and a publisher’s affidavit verifying facts related to the publication, including that 

the newspaper is a paper of general circulation in the municipality in which the 

proposed facility is located or proposed to be located. The Applicant has 

represented notice published in La Prensa Comunidad is in accordance with the 

applicable requirements and provided corresponding signed affidavits and 

verification forms to the commission. The Executive Director reviewed the 

newspaper tear-sheets and verified the information was correctly published. 

(emphasis added). 

 

The ED correctly identifies 30 TAC § 39.603 subsection (e) that states: 

General newspaper notice. Unless otherwise specified, when this chapter requires 

published notice of an air quality permit application or registration, the applicant or 

registrant shall publish notice in a newspaper of general circulation in the 

municipality in which the facility is located or is proposed to be located or in 

the municipality nearest to the location or proposed location of the facility….2 

 

 
2 30 Tx Admin. Code § 39.603(e). 
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Since the ED’s Response to Comments also claims that it “reviewed the newspaper tear-

sheets and verified the information was correctly published,” a Public Information Act (PIA) 

request was submitted to TCEQ for these documents. TCEQ initially failed to include the tear 

sheets in its PIA response; however, after additional prodding TCEQ eventually provided the 

documents, which are attached as Exhibit 1 and should automatically be considered as part of the 

administrative record.3 

Notably, the Applicant’s filed verification for the English language published notice states 

that “said newspaper is generally circulated in Seagoville, Texas,” which could arguably be the 

nearest municipality to the proposed location of the facility.   

In stark contrast however, Applicant’s verification for the Spanish language notice 

published in La Prensa merely states generally that “said newspaper is generally circulated in 

Dallas County, Texas.” (emphasis added).   

There is absolutely no evidence provided to TCEQ by the Applicant that the Executive 

Director could have reviewed that proves the La Prensa Communidad (La Prensa) is a newspaper 

of general circulation in the municipality in which the facility is proposed to be located or in the 

municipality nearest to the proposed location of the facility.  Dallas County has over 49 cities over 

a span of 908 square miles. 

 

 
3 OPIC’s response stated that “a record establishing the evidentiary basis for reconsidering the ED’s decision based 
on these issues would be needed to recommend that the request for reconsideration be granted.”  It’s noteworthy 
to point out that OPIC (being located at TCEQ’s Austin headquarters) has knowledge of as well as immediate and 
direct access to Applicant’s verifications and tear sheet, unlike Ms. Newhouse.  Therefore, if it is overly burdensome 
for OPIC to timely obtain these documents for review on the public’s behalf, and if the Executive Director refuses to 
automatically include these documents into the administrative record when relying upon this evidence to make its 
determinations—and likewise fail to make them immediately available to the public in response to a PIA request—
then TCEQ should acknowledge the extra burdensome and time-consuming hurdles required of the public to 
submit a PIA request simply to obtain access to relevant and material evidence for the permitting process’s 
administrative record. 
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Moreover upon further investigation, it was discovered that Le Prensa’s own website states 

that it is available in cities in Texas but is not listed as being available in any Dallas area location. 

Rather the closest location listed on the website is Longview, Texas,4 which is located over 116 

miles away from Seagoville. 

When the Texas statute requires an affected person to be located within 440 yards of a 

proposed concrete batch facility, it is ultimately arbitrary, capricious, and an abuse of discretion to 

allow Applicant to publish the required second language public notice in a newspaper with general 

circulation located at some unknown long-distance from the specifically targeted, second-language 

population. 

Until the Executive Director and/or Applicant provides information that proves compliance 

with all public notice requirements, the Commissioners should deny this Applicant’s permit 

application, or at the very least, remand this matter back to the ED to provide further evidence 

establishing La Prensa Communidad newspaper actually complies with 30 TAC § 39.603(e). 

  

 
4 See, attached Exhibit 2, Affidavit of Marina Luna. 
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III. CONCLUSION AND PRAYER FOR RELIEF 

For the foregoing reasons, Ms. Newhouse respectfully requests that the Commission 

grant this Request for Reconsideration and deny the Executive Director’s preliminary decision to 

issue Permit No. 173515. 

 

Respectfully submitted, 

     

           
Haley Varnadoe  Michael Bates   Wendi Hammond    

Staff Attorney   Staff Attorney   Staff Attorney 

(817) 882-1001   (469) 917-5970 Ext. 8902  (214) 243-2583  

varnadoeh@lanwt.org  batesm@lanwt.org    hammondw@lanwt.org   

 

2001 Beach St., Ste. 510 400 S. Zang Blvd., Ste. 1420  400 S. Zang Blvd., Ste. 1420   

Fort Worth, TX 76103  Dallas, TX 75208  Dallas, TX 75208    

Fax: (817) 882-1001   Fax: (817) 736-1602   Fax: (817) 732-1602   
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CONFIRMATION OF SERVICE 

For FNH Construction, LLC 

Air Quality Standard Permit No. 173515 

 

FOR THE APPLICANT    FOR PUBLIC INTEREST COUNSEL 

via electronic mail:     via electronic mail: 

Candace Gillespie, President    Garrett T. Arthur, Attorney 

FNH Construction, LLC    Texas Commission on Environmental  

500 North Central Expressway, Suite 105  Quality  

Plano, Texas 75074     Public Interest Counsel MC-103 

candace@fnhconstruction.com    garrett.arthur@tceq.texas.gov  

       P.O. Box 13087 

Josh Butler, Principal Consultant   Austin, Texas 78711-3087 

Elm Creek Environmental, LLC   fax: (512) 239-6377 

611 South Highway 87, Suite 132 

Wylie, Texas 75098 

josh@elmcreekenv.com  

 

FOR THE EXECUTIVE DIRECTOR  FOR THE CHIEF CLERK  

via electronic mail:     via efiling:  

Ryan Vise, Deputy Director    Laurie Gharis, Chief Clerk  

Texas Commission on Environmental Quality Texas Commission on Environmental  

External Relations Division    Quality 

Public Education Program MC-108   Office of the Chief Clerk MC-105  

fax: (512) 239-0606     P.O. Box 13087 

pep@tceq.texas.gov      Austin, Texas 78711-3087 

      https://www14.tceq.texas.gov/epic/eFiling/    

Christyn Cavazos, Staff Attorney      

Texas Commission on Environmental Quality 

Environmental Law Division MC-173 

P.O. Box 13087 

Austin, Texas 78711-3087  

fax: (512) 239-0606 

christyn.cavazos@tceq.texas.gov  

 

Kristyn Jacher, Technical Staff 

Texas Commission on Environmental Quality 

Air Permits Division MC-163 

P.O. Box 13087 

Austin, Texas 78711-3087 

fax: (512) 239-1400 

Kristyn.jacher@tceq.texas.gov  
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INTERESTED PERSONS 

via US Mail 

Yolanda Newhouse 

6626 Tealglen Drive 

Dallas, Texas 75241-3780 

 

via electronic mail 

Michael Bates      Wendi Hammond 

Legal Aid of NorthWest Texas   Legal Aid of NorthWest Texas 

400 South Zang Boulevard, Suite 1420  400 South Zang Boulevard, Suite 1420 

Dallas, Texas 75208-6600    Dallas, Texas 75208-6600 

batesm@lanwt.org      hammondw@lanwt.org  

 

Haley Varnadoe 

Legal Aid of NorthWest Texas  

2001 Beach Street, Suite 510 

Fort Worth, Texas 76103-2308 

varnadoeh@lanwt.org 

 

 

I certify on this day, September 16, 2024, this document 

was filed with the Chief Clerk and a copy served to all 

above listed persons via electronic mail or by deposit in the 

U.S. Mail. 

 

  
Wendi Hammond 

Staff Attorney 

Legal Aid of NorthWest Texas 

400 South Zang Boulevard, Suite 1420 

Dallas, Texas 75208-6600 

 

State Bar No. 24029598  
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