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CLEAR UTILITIES, LLC’S RESPONSE TO
PROTESTANTS’ EXCEPTIONS TO PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW, Clear Utilities, LLC (“Applicant”) and files this Response to Protestants’
Glenda Williams and Citizens for Responsible County Development (“GRCD”), Ellis County, and
David Miller (collectively, “Protestants”) Exceptions to Proposal for Decision, and in support
thereof would show the following:

I. SUMMARY

The Administrative Law Judge (“ALJ”) correctly applied the facts to the applicable law in
developing the Proposal for Decision (“PFD”). The PFD recommends issuance of Applicant’s
Texas Pollutant Discharge Elimination System (“TPDES”) Permit No. WQ0016273001. The
exceptions filed by Protestants raise no new arguments and do not undermine the correctness of
the PFD. Instead, Protestants’ exceptions recycle the same arguments already raised and addressed
throughout the proceeding, particularly through the parties’ closing arguments, replies and the PFD
itself. Those arguments were carefully considered and rejected by the ALJ, who issued reasoned
findings and conclusions supported by the record. Nothing in Protestants’ filings demonstrates that
the Draft Permit violates any specific applicable state or federal requirement.

Accordingly, Applicant offers the below response in which Applicant respectfully urges

that the ALJ reject Protestants’ exceptions and affirm the PFD in its entirety. To the extent



necessary, Applicant incorporates its closing argument and reply to closing argument into this
response.
II. DISCUSSION

A. Burden of Proof

Protestants continue to mischaracterize the burden of proof standard in a Senate Bill 709
proceeding, as outlined in 30 Tex. Admin Code §80.17. First, in their Closing Argument, CRCD
and Ms. Williams improperly allege that to rebut the presumption of a prima facie demonstration,
they need only show that a “reasonable potential” exists for a violation of state legal or technical
requirements.! This position is not only misguided, but it was also corrected by both the Executive
Director and Applicant in their reply to closing arguments.

Now, CRCD and Ms. Williams except to the PFD’s treatment of the prima facie case and
burden of proof standard on grounds that Protestants have a “burden of production” (as opposed
to a burden of persuasion) to present “evidence that raises a genuine issue of fact” as to whether
the draft permit satisfies applicable legal and technical requirements. However, as the Executive
Director correctly noted in its reply to closing arguments, Commission rule 30 Tex. Admin. Code
§ 80.17, does not say that the evidence must raise a genuine issue of material fact about whether
the draft permit violates an applicable state or federal requirement; but rather that the “rebutting
evidence” must demonstrate that the draft permit violates a specific applicable state or federal
requirement—which Protestants have not and cannot show.? Protestants efforts to rely on
layperson testimony of the characteristics of the unnamed tributary and the aquatic and animal life
within the waterbody do not satisfy the statutory requirement identified above, nor do they meet

their burden of production. Throughout this proceeding, Protestants have offered nothing more

! CRCD Closing Argument at 4 (internal citations omitted).
2 Executive Director’s Reply to Closing Arguments at 7.



than recurrent “[b]are allegations of uncertainty or unreliability [which are] insufficient for
Protestants to demonstrate the necessary violation of an applicable requirement.”

Accordingly, the PFD’s Conclusions of Law 6-10 reflect this correct application of S.B.
709 and the burden of proof standard. Protestants’ disagreement with this framework is a policy
argument, not a legal basis to alter the PFD.

B. Discharge Route

CRCD and Ms. Williams except to the PFD’s findings on the discharge route, alleging
uncertainty of the named discharge path and inconsistencies between the discharge route identified
in the Application and Draft Permit. However, the ALJ appropriately credited the testimony of the
Executive Director’s Witness, Dr. Wallace, who relied on USGS maps, GIS layers, and aerial
images to identify the water bodies on the discharge route and refine the route described in the
Application.* The PFD properly concluded that Ms. Williams’ personal observations did not
outweigh the Executive Director’s technical evidence supporting the Draft Permit’s discharge
route.’

CRCD and Ms. Williams also suggest that the discharge route in the Draft Permit should
be disregarded because it differs from the route described in the Application, although such
changes were made widely available through public notice. In excepting the PFD findings on this
issue, CRCD and Ms. Williams duplicate their closing argument by again relying on the
Commission’s Order issued in the Application by HK Real Estate for New TPDS Permit No.

WQ0016150001. However, as the PFD properly noted, the discharge route at issue in this

proceeding “was identified and more precisely defined prior to the [Executive Director’s] technical

31d. at 2.
4PFD at 34-35.
5 Id; PFD Findings of Fact 23-30.



review and before the water quality analysis” and therefore, is the same discharge route that has
been analyzed by Protestants and the Executive Director’s witnesses.® In other words, unlike HK
Real Estate, the discharge route in the Draft Permit is the same discharge route that had been
analyzed by the Executive Director’s witnesses and Protestants.” Protestants’ attempt to inject
confusion into the discharge route is nothing more than unsupported distraction that does not move
the needle in challenging the PFD. Their arguments do not rebut the presumption that the discharge
route is correctly described in the Draft Permit.

Thus, contrary to Protestants’ claims, no evidence demonstrates that the Executive
Director’s refinement of the discharge route was improper or that the Draft Permit authorizes a
discharge inconsistent with the Application. Therefore, the PFD’s conclusions on this point should
stand.

C. Water Quality and Modeling

Protestants again (for the third time) challenge the Executive Director’s dissolved oxygen
modeling, arguing first that the Executive Director’s reliance on the QUAL-TX model as opposed
to Continuously Stirred Tank Reactor (“CSTR”) model for the receiving pond was improper; and
second, that the QUAL-TX default coefficients and sediment oxygen demand values were
inappropriate. The ALJ, consistent with agency precedent, found the Executive Director’s reliance
on QUAL-TX procedures was reasonable and protective.® Specifically, the PFD noted that the
QUAL-TX standard operating procedures and the Executive Director’s implementation
procedures do not impose an affirmative requirement for the Executive Director’s technical

reviewers to collect site-specific data beyond what was included in the Application, if any.’

¢ PFD at 36; PFD Findings of Fact 25.

7 PFD at 36.

81d. at 37; PFD Findings of Fact 40-41.

° PFD at 37; PFD Findings of Fact 43-44.



Because Protestants have provided no independent site-specific calibrated data or
otherwise suggested that such comprehensive data is available to calibrate the model, they have
failed to support proposed departures from QUAL-TX standards.'® Accordingly, The PFD
properly concludes that the Draft Permit is protective of water quality.!! Protestants’ attempt to
relitigate these modeling issues should be rejected.

D. Protectiveness of Aquatic Life, Animal Life, and Human Health

Mr. Miller’s exceptions argue broadly that the Executive Director ignored Texas Surface
Water Quality Standards (as he interprets them) and failed to protect aquatic and terrestrial life.
His exceptions consist mostly of broad assertions that Commission Staff ignored or downplayed
certain provisions of 30 Tex. Admin. Code §§ 307.1-307.10.!2 Rather than offering substantive
legal or technical rebuttal evidence, Mr. Miller’s filing simply presents generalized complaints—
such as claiming Staff found the Standards to be “pie in the sky” or that there was insufficient time
to investigate—without tying those allegations to any actual flaw in the PFD’s analysis.!> His
narrative is heavy on rhetoric but absent probative value. Moreover, his arguments do not call into
question the PFD’s well-reasoned conclusion that the draft permit complies with applicable
requirements and is protective of aquatic life, animal life, and water quality in accordance with
Texas Surface Water Quality Standards.'* Because Mr. Miller merely repeats arguments already
considered and rejected by the ALJ in this proceeding, his exceptions should be rejected.

Likewise, in her Exceptions to the PFD, Ms. Williams, along with CRCD, reiterate their

recurrent concern that due to Ms. Williams close proximity to the proposed facility and discharge

10 PFD at 37-38.

"' PED Conclusions of Law 12.

12 See generally, David Miller’s Exceptions to the PFD.
13 1d. at 3-4.

14 PFD Conclusions of Law 12.



route, the chemicals from the effluent could possibly exacerbate her existing lung condition.
However, the PFD correctly concluded that Ms. Williams’ “generalized concerns” that the
proposed facility could impact her health are insufficient to overcome the prima facie
demonstration that the Draft Permit is sufficiently protective of human health. Accordingly, the
PFD should be affirmed concerning the permit’s compliance with the Texas Surface Water Quality
Standards and is protective of existing uses, aquatic life, and human health.

E. Nuisance Odors and Notice

With respect to nuisance odors and notice issues, Protestants CRCD and Ms. Williams did
not raise these issues in their Exceptions to the PFD in any substantive manner; instead, they
simply directed the ALJ back to pages of their Closing Arguments where they previously argued
the matters.!> The ALJ already addressed and rejected Protestants’ nuisance odors and notice
arguments in the PFD, and those Findings of Fact and Conclusions of Law should stand.'®

F. Transcript Costs

Protestants CRCD and Ms. Williams also take exception to the ALJ’s allocation of
transcript costs, yet they provide no new reasoning or evidence beyond the same generalized
objections already raised. The PFD correctly applies 30 TAC § 80.23(d), which authorizes the ALJ
to assess costs equitably among the parties.!” Here, the ALJ reasonably determined that
Protestants—who requested the hearing, pursued multiple lines of testimony and cross-
examination, and contributed substantially to the length of the proceeding—should share in those
costs.'® Nothing in Protestants CRCD or Ms. Williams’s exceptions demonstrates that the ALJ

abused her discretion or misapplied the rule. Their disagreement with being held accountable for

15 Glenda Williams and CRCD’s Exceptions to the PFD at 3.

16 See PFD at 43-44 and 48-49; PFD Findings of Fact at 29-30 and 51-53; PFD Conclusions of Law at 14-15.
17 PFD Conclusions of Law at 17-18.

18 PFD at 50.



costs they helped generate is not a legal basis to amend the PFD. Accordingly, the ALJ’s Findings

of Fact and Conclusions of Law regarding transcript fees should stand.

III. CONCLUSION

Applicant asserts that the PFD is correct in all respects and that the ALJ should reject the

Protestants’ exceptions and proposed corrections to the PFD.

DATED September 25, 2025.
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