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Peter Gregg VIA EFILE TEXAS 
Sheldon Wayne VIA EFILE TEXAS 
Fernando Salazar-Martinez VIA EFILE TEXAS 
 

Shane Harman VIA EFILE TEXAS & US MAIL 
13924 Country Side Street 
Santa Fe, Texas 77517 
 

Sarah and Christopher Hightower VIA EFILE TEXAS & US MAIL 
13816 Country Side Street 
Santa Fe, Texas 77517 

 
RE: SOAH Docket No. 582-25-13426; TCEQ Docket No. 2024-1720-

MWD; Application by Clear Utilities, LLC for New TPDES Permit 
No. WQ0016360001 

 
Dear Parties:  
 

Here is the Proposal for Decision (PFD) in this case. Any party may, within 
20 days after the date of issuance of the PFD, file exceptions or briefs. Any replies to 
exceptions, briefs, or proposed findings of fact shall be filed within 30 days after the 
date of issuance on the PFD. 30 Tex. Admin. Code § 80.257.  
 

All exceptions, briefs, and replies along with certification of service to the 
above parties and the ALJ shall be filed with the Chief Clerk of the TCEQ 
electronically at http://www14.tceq.texas.gov/epic/eFiling/ or by filing an original 
and seven copies with the Chief Clerk of the TCEQ. Failure to provide copies may 
be grounds for withholding consideration of the pleadings. 

 
CC: Service List 

http://www14.tceq.texas.gov/epic/eFiling/


 

 

SOAH Docket No. 582-25-13426 Suffix: TCEQ 
TCEQ Docket No. 2024-1720-MWD 

Before the 
State Office of Administrative 

Hearings 

  

APPLICATION BY CLEAR UTILITIES, LLC 
FOR NEW TPDES PERMIT NO. WQ0016360001 

PROPOSAL FOR DECISION 

Clear Utilities, LLC (Applicant) filed an application with the Texas 

Commission on Environmental Quality (TCEQ) for a discharge permit to release 

treated domestic wastewater from a wastewater treatment facility about a half mile 

from the intersection of Cemetery Road and Country Side Street in Galveston, 

County, Texas. Some nearby residents (the Protestants) challenged the application. 

The Executive Director (ED) recommends issuance of the permit, and TCEQ’s 

Office of Public Interest Counsel (OPIC) acknowledges that the Applicant met its 

burden of proof. The Administrative Law Judge (ALJ) concludes that the Applicant 

met its burden of proof. Therefore, TCEQ should issue the requested permit.   
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I. PROCEDURAL HISTORY 

The application was filed in June 2023. The ED declared the application 

administratively complete in August 2023 and completed its technical review and 

prepared a draft permit in April 2024. At a public meeting, TCEQ determined that 

there was an affected person, granted a hearing request, and referred the matter to 

the State Office of Administrative Hearings (SOAH) for a contested case hearing. 

 

A preliminary hearing was held in May 2025. The administrative record was 

admitted into evidence, and six nearby residents were identified as parties: 

Shane Harman, Sarah and Christopher Hightower, Roger McCrary, Hans 

Schellstede, and Jeremy Fleming. After the hearing, the ALJ added whether notice 

was sufficient to the list of referred issues. 

 

Hearing on the Merits:   September 9, 2025 

For Applicant:    Peter T. Gregg 

For ED:     Fernando Salazar-Martinez 

For OPIC:     Sheldon P. Wayne 

For Shane Harman:   Shane Harman 

For Sarah and Christoper Hightower: Christopher Hightower 

Administrative Law Judge:  Andrew Lutostanski 

Record Close Date:   October 15, 2025 

 

These exhibits were admitted into evidence: Applicant A and 1-3; ED ML 1-5, 

XL 1-7, SB-1 (as amended), and SB-2; and Harman 2, 5, 8, and 9.  
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II. REFERRED ISSUES 

TCEQ referred three issues for consideration: 

1. Whether the draft permit is protective of water quality, including the 
protection of surface and groundwater, in accordance with applicable 
regulations including 30 Texas Administrative Code chapter 307, 
Texas Surface Water Quality Standards; 

2. Whether the draft permit adequately addresses nuisance odor in 
accordance with 30 Texas Administrative Code section 309.13; and 

3. Whether the draft permit is adequately protective of the requesters’ 
and their families’ health. 

 

Based on the parties’ arguments, the ALJ added a fourth issue: 

4. Whether proper notice was provided to adjacent and downstream 
landowners. 

III. APPLICABLE LAW 

A. BURDEN OF PROOF 

As the moving party, Applicant bears the burden of proof by a preponderance 

of the evidence.1 By law, the filing of certain materials (the application, the draft 

permit, the ED’s preliminary decision, and other supporting documentation) 

establishes a prima facie demonstration that the ED’s draft permit is lawful and 

protective of public health, and a party may rebut that presumption with evidence on 

 
1 30 Tex. Admin. Code § 80.17(a); 1 Tex. Admin. Code § 155.427. 
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a referred issue demonstrating that the draft permit violates an applicable law or 

technical requirement.2 

B. NOTICE 

There are two types of notice involved here.  

 

First, there is notice by publication in a newspaper. Generally, an applicant 

must post notice of TCEQ’s receipt of the application and the applicant’s intent to 

obtain a permit in a newspaper in the county where the facility will be located.3 After 

the application is complete and the draft permit is prepared, an applicant must again 

provide notice in a newspaper.4 

 

Second, notice of the contested case hearing should be mailed to landowners 

on the application map, except that mailed notice to adjacent or downstream 

landowners is not required for an application to renew a permit.5 

IV. DISCUSSION 

By law, with the filing of TCEQ’s administrative record and its admission into 

evidence, the Applicant made a prima facie showing that the draft permit meets all 

legal and technical requirements. The Protestants did not rebut this presumption, 

 
2 Tex. Gov’t Code § 2003.047(i-1)-(i-3); 30 Tex. Admin. Code § 80.17(c). 

3 30 Tex. Admin. Code § 39.405(f)(1). 

4 30 Tex. Admin. Code § 39.418(b)(1). 

5 30 Tex. Admin. Code §§ 39.413(1), .551(f)(3). 
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and the Applicant and the ED supplied additional evidence showing that the draft 

permit satisfies legal and technical requirements. The ALJ concludes that the 

Applicant met its burden of proof. Each issue is discussed in turn. 

A. WATER QUALITY 

The Protestants’ concerns about water quality do not show a violation of a 

legal or technical requirement. Mr. Harman worries that the Applicant’s detention 

ponds are in a flood zone and “may overflow, which could lead to contaminating the 

surrounding private wells and land.”6 Mr. Hightower notes that Dickinson Bayou 

already has limited water flow and elevated biochemical oxygen demand. He worries 

that adding a wastewater treatment facility risks further degrading air and water 

quality, threatening the surrounding wildlife and ecosystem.7 

 

TCEQ’s evidence shows that water quality will be satisfactory:  

• Sonia Bhuiya from TCEQ noted that the draft permit requires that the 
wastewater facility be protected from a 100-year flood.8 

• Michelle Labrie, an aquatic scientist with TCEQ, performed an 
antidegradation review.9 She concluded that no significant degradation of 
water quality is expected in Dickinson Bayou from the proposed discharge 
and that existing water quality uses will be maintained and protected.10 

 
6 Harman Ex. 2 at 5-6. 

7 Harman Ex. 5 at 2-3.  

8 ED Ex. SB-1 at 8-9. 

9 ED Ex. ML-1 at 10-11. 

10 ED Ex. ML-1 at 11. 
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• Dr. Xing Lu from TCEQ used dissolved oxygen modeling and concluded 
that the proposed effluent limits, with two effluent polishing ponds in 
series, are predicted to be adequate to ensure that dissolved oxygen levels 
will be maintained above the required standards.11 

 

The Applicant met its burden of proof on water quality. 

B. NUISANCE ODOR 

An applicant has three options to abate and control odor. One option is a buffer 

zone around the plant.12 The Applicant agreed to have a buffer zone.13 But the 

Protestants are still concerned about odor.14 In particular, Mr. Hightower is 

concerned about hydrogen sulfide’s “rotten egg” smell.15 TCEQ witness 

Ms. Bhuiya testified that the buffer zone resolves the Protestants’ concerns about 

odor.16 

 

The Applicant satisfied TCEQ’s rule on odor by establishing a buffer zone, 

and the Protestants did not have specific evidence of overriding odorous conditions 

here. The Applicant met its burden of proof on odor. 

 
11 ED Ex. XL-1 at 14-15. 

12 30 Tex. Admin. Code § 309.13(e)(3). 

13 App. Ex. A, Tab D at FCC 0030. 

14 Harman Ex. 2 at 6; Harman Ex. 5 at 2. 

15 Harman Ex. 5 at 2. 

16 ED Ex. SB-1 at 9. 
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C. HEALTH 

The Protestants did not have evidence about human health concerns. Even so, 

ED witness Ms. Labrie testified that the draft permit protects human health because 

the water will meet technical standards and, because surface water is protected, 

drinking water in the vicinity will also be protected.17 The Applicant met its burden 

on human health. 

D. NOTICE 

There is no dispute that the Applicant provided notice by publication through 

postings in the newspaper. Rather, the Protestants assert that notice of the contested 

case hearing was not mailed to adjacent landowners. But the Protestants lack 

standing to complain about that because they received actual notice of the contested 

case proceeding and effectively participated in it. Even though the evidence supports 

issuing the permit in this case, TCEQ should consider revising its administrative rule 

to ensure that nearby landowners receive notice in the future, because here only one 

adjacent landowner was given notice by mail—the developer who conveyed the three 

acres for the wastewater treatment plant, which is surrounded by the developer’s 

own larger tract for development. 

 

The Protestants were given notice by publication in accordance with TCEQ’s 

administrative rules. Notice of receipt of the application and of the Applicant’s 

intent to obtain a water quality permit was published in the Galveston County Daily 

 
17 ED Ex. ML-1 at 14-15. 
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News as required.18 And the revised notice of receipt and intent to obtain a water 

quality permit and of the ED’s preliminary decision was published in La Prensa De 

Houston as required.19  

 

The Protestants argue that adjacent landowners should have been given notice 

by mail, informing them of the contested case proceeding. They argue that, under  

30 Texas Administrative Code sections 39.413(1) and 39.551(f)(3), TCEQ’s clerk 

should mail notice of the contested case proceeding to the landowners named on the 

application map, and the application directs the applicant to identify “the property 

boundaries for all landowners surrounding the applicant’s property,”20 and the 

application instructs that “the applicant cannot be its own adjacent landowner.”21 

Because of the relationship between the property developer and the Applicant 

seeking the discharge permit, additional nearby landowners are actually the adjacent 

landowners, and notice by mail was not provided to these landowners, they argue. 

There are two problems with this argument. One is legal. The other is factual. 

 

Legally, the Protestants have not suffered an injury traceable to the lack of a 

mailed notice telling them about this proceeding. They heard about this contested 

case proceeding. They appeared at the preliminary hearing. They became parties. 

They participated in discovery and prepared for the hearing. They provided 

testimony. They attended the hearing and questioned witnesses. And they made 

 
18 30 Tex. Admin. Code § 39.405(f)(1). 

19 30 Tex. Admin. Code § 39.418(b)(1). 

20 App. Ex. A, Tab D at FCC 0016. 

21 App. Ex. A, Tab D at FCC 0025. 
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closing arguments. They have not suffered an injury in fact under 30 Texas 

Administrative Code sections 39.413(1) and 39.551(f)(3) because they got notice of 

the contested case proceeding and effectively participated in it from the start.22 

 

The other problem is factual. Here, technically, notice of the contested case 

hearing was sent to the adjacent landowner. But the situation is not ideal. 

 

As Mr. Harman explained, this is not the first time a developer has wanted a 

discharge permit for the property. Previously, another developer owned these 

72 acres and wanted to put manufactured homes and a wastewater treatment plant 

on them.23 That developer identified about thirty adjacent landowners (highlighted 

below), and notice was provided to these landowners by mail: 

 

 
22 See Heckman v. Williamson Cnty., 369 S.W.3d 137, 154-55 (Tex. 2012) (standing requires personal injury). 

23 Harman Ex. 2 at 2. 
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24 

 

But this time there is a different developer and a different application for a 

wastewater discharge permit. Applicant’s landowner map for the purpose of 

providing notice to adjacent and downstream landowners looks different and there 

is only one adjacent landowner—the developer. 

 

 
24 Harman Ex. 8. 
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25 

 

The one adjacent landowner is Field Creek Crossing MHC, LLC.26 

Field Creek Crossing and the Applicant share the same mailing address and a 

managing member (Kevin Mims).27 Field Creek Crossing conveyed about three 

acres of land inside of its 75 acres to Applicant for ten dollars.28 After the conveyance, 

Applicant applied for the discharge permit.29  

 

 
25 Harman Ex. 9. 

26 Harman Ex. 9. 

27 Tr. at 41, 43-44.  

28 App. Ex. 3 (deed). 

29 App. Ex. 1 at 11. 
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There is nothing “unusual or nefarious” about this arrangement, Applicant 

witness Ms. Reel states.30 “In residential developments of this sort, it is almost 

always the case that the property on which a wastewater treatment plant is located 

will be conveyed away from the larger property on which the development will sit, 

sometimes to an entity that will pursue a [discharge permit] application, and other 

times later to an entity that will own and/or operate the plant.”31 Applicant has used 

this technique—a smaller utility property inside a larger developer-owned 

property—in at least two other permit applications before.32  

 

Applicant witness Ms. Reel knew there was “some involvement” between 

Field Creek Crossing and the Applicant, but she was not familiar with the structure 

of the two entities.33 Nevertheless, she opined that Field Creek Crossing and 

Applicant are “two separate business entities.”34 

 

Although technically the facts here support that notice was provided to the 

single adjacent landowner as required by administrative rule, TCEQ should consider 

rulemaking to clarify who adjacent landowners are for purposes of notice, 

particularly when there are related or overlapping business entities involved in 

seeking a discharge permit. In this case, the developer’s deed conveyance and the 

Applicant’s identification of only one adjacent landowner (the developer) is in 

 
30 App. Ex. 1 at 11. 

31 App. Ex. 1 at 11. 

32 Tr. at 64. 

33 Tr. at 72. 

34 Tr. at 45, 49, 79. 
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tension with the spirit of TCEQ’s instruction on the permit application that “the 

applicant cannot be its own adjacent landowner” and has the effect of reducing 

notice to nearby property owners. The Protestants can ask TCEQ to initiate 

rulemaking to improve notice to the public.35 But notice is not a reason to deny this 

application for a permit. 

V. TRANSCRIPT COSTS 

30 Texas Administrative Code section 80.23(d) provides factors to consider 

when allocating transcript costs among the parties, excluding the ED and OPIC. 

Here, the factors show that the Applicant should pay for the transcript. Notably, 

Applicant is a corporation seeking to benefit financially from securing the permit, it 

has a greater ability than individuals to pay for the transcript, and it benefitted from 

having the transcript at least as much as everyone else did.  

VI. CONCLUSION 

For the foregoing reasons, this application for a discharge permit should be 

granted. Findings of fact and conclusions of law are included in the proposed order. 

 
Signed December 12, 2025   

ALJ Signature: 

 
_____________________________ 
Andrew Lutostanski 
Presiding Administrative Law Judge 
 

 
35 Tex. Gov’t Code § 2001.021(a). 



 

 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

 

 

AN ORDER GRANTING THE APPLICATION BY  

CLEAR UTILITIES, LLC 

FOR NEW TPDES PERMIT NO. WQ0016360001 

 TCEQ DOCKET NO. 2024-1720-MWD 

SOAH DOCKET NO. 582-25-13426  

 

On ________________, the Texas Commission on Environmental 

Quality (TCEQ or Commission) considered Clear Utilities, LLC’s application for a 

permit. A Proposal for Decision (PFD) was presented by Administrative Law Judge 

(ALJ) Andrew Lutostanski with the State Office of Administrative Hearings 

(SOAH) and considered by the Commission. 

 

After considering the ALJ’s PFD, the Commission adopts the following 

Findings of Fact and Conclusions of Law. 

I. FINDINGS OF FACT 

Application 

1. Applicant filed its Application for a new TPDES permit with TCEQ on 
June 26, 2023, with additional information received on February 12, 2024. 
The Application requests authorization to discharge treated domestic 
wastewater from a proposed Facility to be located approximately 0.49 of a mile 
northwest of the intersection of Cemetery Road and Country Side Steet in 
Galveston County, Texas. 
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2. The treated effluent will be discharged via pipe to two man-made ponds, then 
via pipe to a detention pond, then to Dickinson Bayou Tidal in Segment 
No. 1103 of the San Jacinto-Brazos Coastal Basin. The unclassified receiving 
waters are limited aquatic life use for the two man-made ponds and detention 
pond. The designated uses for Segment No. 1103 are primary contact 
recreation and high aquatic life use. 

3. TCEQ’s Executive Director (ED) declared the Application administratively 
complete on August 9, 2023. 

4. The ED completed the technical review of the Application on March 13, 2024, 
prepared a draft permit (Draft Permit), and made the Draft Permit available 
for public review and comment. 

Draft Permit 

5. The Draft Permit would authorize a discharge of treated domestic wastewater 
at a volume not to exceed a daily average flow of 75,000 gallons per day (gpd). 

6. The Facility will operate as an activated sludge process plant operated in the 
complete mix mode. 

7. The Facility will have treatment units that include a bar screen, two aeration 
basins, a final clarifier, two sludge digesters, and a chlorine contact chamber. 
The Facility has not been constructed. 

8. The Draft Permit includes effluent limits, general requirements, and other 
requirements, such as disinfection, monitoring procedures, and frequencies 
for conventional parameters. 

9. A Tier 1 antidegradation review has determined that existing water quality 
uses will not be impaired by this permit action, and numerical and narrative 
criteria to protect existing uses will be maintained. 

10. A Tier 2 antidegradation review has determined that no significant 
degradation of water quality is expected in Dickinson Bayou Tidal, which has 
been identified as having high aquatic life uses, and that existing uses will be 
maintained and protected. 



 

3 

Proposed Order 
SOAH Docket No. 582-25-13426, TCEQ No. Clear Utilities, LLC 2024-1720-MWD 

11. The effluent limitations in all Phases of the Draft Permit, based on a 30-day 
average, are: 10 milligrams per liter (mg/L) five-day carbonaceous 
biochemical oxygen demand; 15 mg/L total suspended solids; 3 mg/L 
ammonia-nitrogen; 63 colony-forming units or most probable number of E. 
coli per 100 milliliters of effluent; and 4.0 mg/L minimum dissolved oxygen 
(DO), with two effluent polishing ponds in series. 

12. The end-of-pipe compliance with pH limits between 6.0 and 9.0 standard 
units reasonably assures instream compliance with the Texas Surface Water 
Standards for pH. 

13. The discharge from the facility is not expected to have an effect on any federal 
endangered or threatened aquatic or aquatic-dependent species or proposed 
species, or their critical habitat. 

14. Segment No. 1103 of the San Jacinto-Brazos Coastal Basin is currently listed 
on the State’s inventory of impaired and threatened waters. The listings are 
specifically for dioxin in edible tissue and PCBs in edible tissue and depressed 
dissolved oxygen in water in the entire segment from the Dickinson Bay 
confluence (downstream of State Highway 146) upstream to a point 4.0 
kilometers (2.5 miles) downstream of Farm-to-Market Road 517 (Assessment 
Units 1103_01, 1103_02, 1103_03, and 1103_04). 

15. The proposed discharge is into a tributary that enters the DO-impaired 
portion of Dickinson Bayou Tidal. Because of Segment No. 1103’s listing on 
the 2022 Clean Water Act Section 303(d) List, additional loadings of oxygen-
demanding constituents that may further contribute to the DO impairment of 
Dickinson Bayou Tidal cannot be authorized. 

16. To address and comply with the permitting constraints associated with the 
DO impairment, the Applicant has proposed adding two effluent polishing 
ponds to the discharge route for the proposed flow phase (75,000 gpd) of the 
permit. The purpose of the polishing ponds is to reduce levels of 
oxygen-demanding constituents entering the impaired portion of Dickinson 
Bayou Tidal. 

17. The Draft Permit contains flow phases, effluent limits, and additional 
requirements that ensure that the proposed permit will not further contribute 
to the DO impairment of Dickinson Bayou Tidal. 
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18. The Draft Permit requires Applicant to provide facilities for the protection of 
its wastewater treatment facility from a 100-year flood. 

19. The Draft Permit includes a requirement for the permittee to obtain legal 
restrictions prohibiting residential structures within the part of the buffer zone 
not owned by the permittee. 

Notice and Jurisdiction 

20. The first Notice of Receipt of Application and Intent to Obtain a Water 
Quality Permit (NORI) was published in the Galveston Daily News on 
August 22, 2023. 

21. The Combined NORI and Notice of Application and Preliminary Decision 
was published in English on April 19, 2024, in the Galveston Daily News and in 
Spanish on April 28, 2024, in La Prensa de Houston. 

22. Complete copies of the Application and Draft Permit were placed at the 
Mae S. Bruce Library, 13302 6th Street, Santa Fe, Texas, for public viewing 
and comment. 

23. The public comment period for the Application ended on May 28, 2024. 

24. The ED’s Response to Public Comments was filed on August 19, 2024, and 
mailed on August 23, 2024. 

25. The public period to request a contested case hearing or a request for 
reconsideration for the Application ended on September 23, 2024. 

26. TCEQ received timely hearing requests from Robert Martinez, Sarah and 
Christopher Hightower, Emily D. Harman, and Roger McCrary based upon 
issues raised during the public comment period. Shane Harman submitted a 
timely filed hearing request, but he did not submit timely comments during 
the public comment period. 

27. On December 18, 2024, the Commission considered the hearing requests at 
its open meeting and, on December 20, 2024, issued an Interim Order 
granting a hearing request and referring three issues to SOAH. 
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28. On March 18, 2025, notice of the preliminary hearing was published in English 
in the Galveston County Daily News. The notice included the time, date, and 
place of the hearing, as well as the matters asserted, in accordance with the 
applicable statutes and rules. 

29. The SOAH preliminary hearing was held on April 30, 2025. Clear Utilities, 
the ED, the Office of Public Interest Counsel (OPIC), and Protestant 
Robert Martinez were named as parties. 

30. At the preliminary hearing, the administrative record was admitted into 
evidence and several witnesses testified. 

31. After the preliminary hearing, On May 30, 2025, the SOAH ALJ issued an 
Order Identifying Parties, naming Sarah and Christopher Hightower, Roger 
McCrary, Shane Harman, Hans Schellstede, and Jeremy Fleming as parties. 

32. A SOAH preliminary hearing on notice was held on June 17, 2025. Afterward, 
the ALJ issued an order adding notice to the list of referred issues. 

33. The hearing on the merits was held on September 9, 2025, before ALJ 
Andrew Lutostanski. Clear Utilities was represented by attorney 
Peter T. Gregg; attorney Fernando Salazar-Martinez represented  the ED; 
attorney Sheldon P. Wayne represented OPIC; Protestant Christopher 
Hightower appeared and represented himself and his wife Sarah Hightower; 
and Shane Harman appeared and represented himself. 

34. The record closed on October 15, 2025, following the filing of the parties’ 
closing arguments. 

Issue A: Water Quality 

35. The ED’s DO modeling evaluated the proposed discharge scenarios using a 
simplified pond model. 

36. This Facility would be a domestic wastewater treatment facility that does not 
receive industrial wastewater, and the proposed discharge should not 
contribute to the dioxin and PCBs in edible tissue impairment of Segment 
No. 1103. 



 

6 

Proposed Order 
SOAH Docket No. 582-25-13426, TCEQ No. Clear Utilities, LLC 2024-1720-MWD 

37. The ED’s DO modeling complied with applicable regulations to ensure the 
Draft Permit is protective of water quality. 

38. The ED conducted a Tier 1 antidegradation review. 

39. The predicted DO concentrations for the receiving waters and the E. coli limit 
for the discharge will be adequate to maintain existing uses and water quality 
sufficient to protect those existing uses, satisfying a Tier 1 review. 

40. The ED conducted a Tier 2 review for Segment No. 1103. 

41. Segment No. 1103 is listed on the 2022 Clean Water Act Section 303(d) List 
as impaired for dioxin and PCBs in edible fish tissue. However, the ED’s 
modeling evaluated these discharge scenarios using a simplified pond model. 
Further, the Facility would be a public domestic wastewater treatment facility 
that does not receive industrial wastewater contributions. Based on the ED’s 
technical review of the Application and recommendations, the Draft Permit’s 
flow phases, effluent limits, and additional requirements ensure that the 
proposed permit will not further contribute to the dioxin and PCBs in edible 
fish tissue impairments of this segment. 

42. The preponderant evidence indicates water quality as a whole in Segment 
No. 1103 will not be lowered by more than a de minimis amount, satisfying a 
Tier 2 review. 

43. No party presented evidence rebutting the prima facie demonstration that the 
Draft Permit is protective of water quality. 

Issue B: Odor 

44. Applicant will own a contiguous tract of land necessary to meet the buffer zone 
requirements. 

45. No party presented evidence rebutting the prima facie demonstration that the 
Draft Permit adequately addresses nuisance odor. 
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Issue C: Health 

46. No party presented evidence rebutting the prima facie demonstration that the 
Draft Permit is adequately protective of human health. 

47. The Draft Permit protects human health because the receiving water will meet 
technical standards, and because surface water is protected, drinking water in 
the vicinity will also be protected. 

48. The Draft Permit is adequately protective of the requesters’ and their 
families’ health. 

Issue D: Notice 

49. Field Creek Crossing and the Applicant share a mailing address and a 
managing member.   

50. Field Creek Crossing conveyed about three acres of land inside of its 75 acres 
to Applicant for ten dollars.   

51. After the conveyance, Applicant applied for the discharge permit on the three 
acres. 

52. Because of the conveyance, Applicant has only one adjacent landowner—the 
developer that sold it the property. 

53. TCEQ’s application directed the Applicant to identify “the property 
boundaries for all landowners surrounding the applicant’s property.” The 
application instructs that “the applicant cannot be its own adjacent 
landowner.” 

54. On its application, the Applicant identified Field Creek Crossing as the only 
adjacent landowner. 

55. The Applicant complied with the directions on TCEQ’s application to 
identify the property boundaries for all landowners surrounding the 
Applicant’s property.  

56. Notice of the contested case proceeding was not provided by mail to the 
Protestants. 
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57. The Protestants got actual notice of the contested case proceeding, and they 
effectively participated in the proceeding from the start. 

58. The Protestants did not suffer an injury traceable to the lack of a mailed notice 
telling them about this proceeding. 

Transcript Costs 

59. The cost of transcribing the hearing was $2,576.50. 

60. The Applicant is a corporation seeking to benefit financially from securing the 
permit, it has a greater ability to pay the transcript costs, and it benefitted from 
the transcript at least as much as everyone else by having a useful record of the 
proceedings. 

61. The Applicant should pay for the transcript. 

II. CONCLUSIONS OF LAW 

1. TCEQ has jurisdiction over this matter. Tex. Water Code chs. 5, 26. 

2. SOAH has jurisdiction to conduct a hearing and to prepare a proposal for 
decision in contested cases referred by the Commission under Texas 
Government Code section 2003.047. 

3. Notice may be combined to satisfy more than one applicable notice 
requirement. 30 Tex. Admin. Code § 39.405(d). 

4. Notice was provided in accordance with Texas Water Code sections 5.115 and 
26.028; Texas Government Code sections 2001.051 and .052; and 30 Texas 
Administrative Code sections 39.405 and .551. 

5. The burden of proof is by preponderance of the evidence. 30 Tex. Admin. 
Code § 80.17(a). 

6. The Application is subject to the requirements in Senate Bill 709, effective 
September 1, 2015. Tex. Gov’t Code § 2003.047(i-1)-(i-3). 
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7. The filing of the Administrative Record established a prima facie 
demonstration that: (1) the Draft Permit meets all state and federal legal and 
technical requirements; and (2) a permit, if issued consistent with the Draft 
Permit, would protect human health and safety, the environment, and physical 
property. Tex. Gov’t Code § 2003.047(i-1); 30 Tex. Admin. Code 
§§ 80.17(c)(1), .117(c)(1), .127(h). 

8. To rebut the prima facie demonstration established by the Administrative 
Record, a party must present evidence that (1) relates to one of the Referred 
Issues; and (2) demonstrates that one or more provisions in the Draft Permit 
violates a specifically applicable state or federal requirement. Tex. Gov’t Code 
§ 2003.047(i-2); 30 Tex. Admin. Code §§ 80.17(c)(2), .117(c)(3). 

9. No party rebutted the prima facie demonstration. Tex. Gov’t. Code 
§ 2003.047(i-2); 30 Tex. Admin. Code § 80.117(c). 

10. The Draft Permit is adequately protective of water quality. 

11. The Draft Permit will adequately address nuisance odor. 30 Tex. Admin. 
Code § 309.13(e). 

12. The Draft Permit is adequately protective of human health. 

13. The Protestants did not suffer an injury traceable to the lack of a mailed notice 
telling them about the contested case proceeding. 

14. The Applicant substantially complied with notice requirements. 

15. The Applicant should pay for the hearing transcript. 30 Tex. Admin. Code § 
80.23(d)(1). 

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION 
ON ENVIRONMENTAL QUALITY, IN ACCORDANCE WITH THESE 
FINDINGS OF FACT AND CONCLUSIONS OF LAW, THAT: 

1. The Application for TPDES Permit No. WQ0016360001 is granted as set 
forth in the Draft Permit. 

2. The Applicant must pay for the hearing transcript. 
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3. All other motions, requests for entry of specific Findings of Fact or 
Conclusions of Law, and any other requests for general or specific relief, if not 
expressly granted herein, are hereby denied. 

4. The effective date of this Order is the date the Order is final, as provided by 
Texas Government Code section 2001.144 and 30 Texas Administrative Code 
section 80.273. 

5. TCEQ’s Chief Clerk shall forward a copy of this Order to all parties. 

6. If any provision, sentence, clause, or phrase of this Order is for any reason held 
to be invalid, the invalidity of any provision shall not affect the validity of the 
remaining portions of this Order. 

 

ISSUED:  

 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

 

_____________________________________ 
Brooke T. Paup, Chairwoman, For the Commission 

 

 


	I. Procedural History
	II. Referred Issues
	III. Applicable Law
	A. Burden of Proof
	B. Notice

	IV. Discussion
	A. Water Quality
	B. Nuisance Odor
	C. Health
	D. Notice

	V. Transcript Costs
	VI. Conclusion
	I. Findings of Fact
	II. Conclusions of Law

