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TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY: 

 
Hillcrest Residents Association (“HRA”) hereby submits this Reply to the Applicant City 

of Corpus Christi’s (“Applicant” or “City”), the Executive Director’s (“ED”), and the Office of 
Public Interest Counsel’s (“OPIC”) Responses to Hearing Requests regarding the Application by 
the City of Corpus Christi for Texas Pollution Discharge Elimination System ("TPDES") Permit 
No. WQ0005289000. HRA respectfully submits the following: 

 
I. Introduction 

The City of Corpus Christi’s proposed Inner Harbor Desalination Plant would be located 
in the historic Hillcrest neighborhood along Corpus Christi’s refinery row, blocks from Hillcrest 
residents’ homes. This permit would authorize the discharge of over 50 million gallons per day 
(“MGD”) of hypersaline water treatment waste into the Inner Harbor Ship Channel, which 
connects to Corpus Christi Bay. The neighborhood group HRA has filed extensive comments and 
expert reports raising deficiencies with this draft permit and the City’s application. HRA 
requested a contested case hearing on this discharge permit to ensure that the desalination plant is 
protective of the health, safety, and welfare of Hillcrest residents and protective of the water 
quality and aquatic life in the Inner Harbor and Corpus Christi Bay.  

HRA met all the requirements for requesting a contested case hearing by a group or 
association, including identifying at least one member in its comments that would have standing 
to request a hearing in their own right. 30 Tex. Admin. Code § 55.205(b).1 HRA members’ close 
proximity to the Plant coupled with their regular and long-term use of areas threatened by the 
discharge’s predicted harmful impacts underscores their affected person status. OPIC correctly 

 
1 The ED does not dispute that HRA met three of the four requirements for associations seeking to be 
affected persons – HRA submitted timely comments and a hearing request, the interests the group seeks to 
protect are germane to its purpose, and participation by individual members is not required. Id. § 
55.205(b)(1), (3), (4). ED Response to Hearing Requests, at 5 (Feb. 14, 2025) (hereinafter “ED 
Response”). 
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concluded that HRA and other individual hearing requestors met the standards for affected 
person status and this matter should be referred to the State Office of Administrative Hearings 
(“SOAH”). 2 The ED and the City incorrectly concluded that none of HRA’s nine identified 
members would have standing to request a hearing in their own right.3 The ED’s and the City’s 
recommendations for affected person status here do not comply with the applicable legal 
principles, are contrary to TCEQ’s past affected person determinations, and fail to explain their 
bases for recommending denial based on the facts in this record. HRA respectfully urges the 
Commissioners to grant HRA a contested case hearing as recommended by OPIC and not follow 
the ED and City’s recommendations.  

II. Legal Standard for Determining Affected Person Status 

An affected person is one who has a “personal justiciable interest related to a legal right, 
duty, privilege, power, or economic interest affected by the administrative hearing. An interest 
common to members of the general public does not qualify as a personal justiciable interest.” 
Tex. Water Code 5.115(a); see also 30 Tex. Admin. Code § 55.203(a). In determining whether a 
person is an affected person, TCEQ must consider the mandatory factors in 30 Tex. Admin. 
Code § 55.203(c), and may consider the discretionary factors in § 55.203(d). 

Texas’s Attorney General has explained that TCEQ’s determination of whether someone 
is an affected person is governed by the same standards as govern Article III standing in federal 
courts:  

 
The criteria regarding determination of affected persons in the TCEQ’s rules 
comport with the standing requirements in Article III of the United States 
Constitution for judicial review under the state statutes applicable to federal 
permit programs being implemented by the TCEQ, including the TPDES 
program. There is no material difference between the TCEQ’s standards and the 
standards the federal courts apply when deciding judicial standing, which are 
based on the United States Supreme Court decision in Lujan v. Defenders of 
Wildlife, et al., 504 U.S. 555 (1992). 
 

Statement of Legal Authority to Regulate Oil and Gas Discharges under the Texas Pollutant 
Discharge Elimination System Program, Texas Attorney General Ken Paxton, at 12 (September 
18, 2020). 

 
In Lujan, the United States Supreme Court established that standing involves three 

elements: (1) an injury in fact, which is a concrete and particularized invasion of a legally 
protected interest that is actual or imminent, not conjectural or hypothetical; (2) a fairly traceable 
causal connection between the injury and the conduct complained of; and (3) it must be likely as 
opposed to speculative that the asserted injury will be redressed by a favorable decision. Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 561 (1992). 

 
 

2 OPIC Response to Hearing Requests, at 9–10 (Feb. 14, 2025) (hereinafter “OPIC Response”). 
3 See ED Response, at 5–9; City of Corpus Christi Response to Hearing Requests at 6–22 (Feb. 13, 2025) 
(hereinafter “City Response”). 



3 
 

Moreover, TCEQ’s legal interpretation from the Attorney General of the discretionary 
affected person factors is that “TCEQ does not consider discretionary factors in 30 Tex. Admin. 
Code § 55.203(d) that may not be consistent with the determination of Article III standing, such 
as the merits of the underlying permit application, in evaluating whether a hearing requester is an 
affected person.” Texas Attorney General, Statement of Legal Authority to Regulate Oil and Gas 
Discharged Under the Texas Pollutant Discharge Elimination System Program 12 (Sept. 2020) 
(emphasis added).  

 
III. Facts about Likely Harms from Water Quality Impacts in the Record Supporting 

HRA’s Hearing Request 

The following facts in the record support HRA’s hearing request by demonstrating likely 
impacts to HRA members’ recreational, aesthetic, fishing, economic, property, and health 
interests and a reasonable relationship between the regulated activity and the interests claimed: 

• The City’s CORMIX near-field modeling predicts a high-density salinity plume, 
approximately 2 m thick and 200 m wide, will form from the discharge and persist near 
the bottom of the Inner Harbor, extending into the far-field.4 

• This persistent vertical salinity gradient will inhibit replenishment of dissolved oxygen to 
bottom waters, creating hypoxia and “dead” zones along the bottom of the Inner Harbor 
and into Corpus Christi Bay, and possibly Nueces Bay.5 

• Dr. Kristin Nielsen opined in a recent report regarding similar discharges directly into the 
Inner Harbor that a high density plume similar to that modeled by the City could “have 
incredibly important implications for ecosystems beyond the immediate vicinity of the 
outfall, as stratification of water with different densities leads to the formation of hypoxic 
zones that may extend for miles and are lethal to aquatic biota of all kinds.”6 

• Red tides have increased in frequency and longevity in Texas in recent decades.7   
• Salinity is “positively correlated with red tide occurrence” and increases in “long-term 

salinity” could be a “major factor” in the evident increases in long-term algal bloom (red 
tide) frequencies in Texas.8  

• Mass fish kills in the Inner Harbor have been associated with red tide.9  
 

4 Dr. Scott Socolofsky Report, Summary of my initial opinions regarding CORMIX salinity modeling for 
the Inner Harbor Desalination Plant Draft TPDES permit, at 3 (Apr. 17, 2024) (citing Figures 12 and 20 
of the City’s initial modeling report (Inner Harbor CORMIX Modeling Technical Memorandum prepared 
by Ernest To and dated July 26, 2021)) (attached as Exhibit M to HRA’s Contested Case Hearing Request 
01/21/2025) (hereinafter the “Socolofsky Report”).  
5 See Dr. Ben R. Hodges, Development of a "dead zone" from the proposed Inner Harbor desalination 
outfall (Apr. 16, 2024) (attached as Exhibit 16 to HRA’s Comments 04/18/2024) (hereinafter “Hodges 
Report”). 
6 Dr. Kristen Nielsen, Memorandum re Corpus Christi Polymers LLC, Renewal of TPDES Permit No. 
WQ0005019000 (Jul. 8, 2024) (emphasis added) (attached as Exhibit D to HRA’s Contested Case 
Hearing Request 01/21/2025).  
7 Id. 
8 HRA’s Comments, at 6–7 (citing Exhibit 4, Tominack, et al., “An assessment of trends in the frequency 
and duration of Karenia brevis red tide blooms on the South Texas coast (western Gulf of Mexico), Nat’l 
Libr. of Med (Sept. 18, 2020)). 
9 Id. (citing Exhibit 8, Texas Parks & Wildlife Dep’t, Archived Status Reports 2009–2010).  
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• The City did not conduct far-field modeling to evaluate salinity impacts and gradients 
beyond the near-field and thus has not demonstrated that its discharges will comply with 
applicable water quality and antidegradation requirements.10 Far-field modeling was 
conducted for other TCEQ wastewater discharge permits, including the Port of Corpus 
Christi’s Harbor Island desalination plant.11 The City’s design build firm has also 
recommended detailed hydrodynamic far-field modeling to ensure that all permit 
requirements will be met.12  

• The Port of Corpus Christi conducted far-field modeling that included the Inner Harbor 
discharge and demonstrated significant and persistent increases in salinity at levels that 
could be harmful to aquatic life from the Inner Harbor site extending about six miles into 
Corpus Christi Bay.13 However, this modeling was limited – for example, it did not 
address salinity gradients, only overall salinity increases from the proposed discharges.14 
Nevertheless, even this limited modeling indicated that harmful impacts extending into 
the Bay, from the City’s proposed discharge, cannot be ruled out. 

• Some of the City’s modeled inputs were incorrect or skewed, and thus salinity impacts 
are likely underestimated in the City’s near-field modeling.15 For example, the City never 
modeled its daily maximum permitted flow of 62 MGD.16 

 

IV. HRA is an Affected Person because Several of its Members Would Have Standing in 
their Own Right Based on their Personal Justiciable Interests  
 

a. Recreational Interests and Fishing Interests  

HRA has established affected person status because its members regularly fish and boat 
in impacted waters, ranging from just under a mile to 1.92 miles downstream from the discharge. 
Their recreational and fishing interests will be impacted by the proposed discharge in a manner 
not common to the general public due to the proximity of their activities to the discharge, and the 
high frequency of the activities that they conduct in downstream waters 

 
10 See Socolofsky Report, at 2–5 (explaining that City only conducted one-dimensional modeling, despite 
TCEQ’s acknowledgment of far-field effects from the discharge). 
11 See HRA’s Contested Case Hearing Request, at 4, 8 (attached as Exhibit J, POCC, Desalination Brine 
Discharge Modeling – Corpus Christi Bay System (Oct. 21, 2019)). 
12 HRA’s Contested Case Hearing Request, at 4 (citing Exhibit I, Kiewit, Inner Harbor Plant Technical 
Proposal (Sept. 2024)). 
13 See HRA’s Contested Case Hearing Request, at 4, 8 (attached as Exhibit J, POCC, Desalination Brine 
Discharge Modeling – Corpus Christi Bay System (Oct. 21, 2019)); see id. at 8 (attached as Exhibit F, 
Texas Parks and Wildlife Department, Marine Seawater Desalination Diversion and Discharge Study 
Zones (2018) (explaining that the modeled increase surpasses the 2 ppt limit recommended by the Texas 
Parks and Wildlife Department and commonly required for desalination facilities in the U.S. and around 
the world)). 
14 Id. at 3.  
15 HRA’s Contested Case Hearing Request, at 6–8. 
16 Compare City of Corpus Christi Inner Harbor Desalination Plant TPDES Updated Application 
(WQ0005289000) (posted February 21, 2024) (hereinafter “Updated App.”) at 200, with Updated App., at 
127–8 (showing CORMIX modeling results for discharges ranging from 20 to 51.47 MGD); see also 
HRA’s Contested Case Hearing Request, at 8. 
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Neither the City nor the ED dispute that a recreational interest in fishing may give rise to 

a personal justiciable interest, sufficient to satisfy the affected person definition. This makes 
sense, since both the ED and the Commission have recognized that a recreational interest in 
fishing can be adequate to confer affected person status and because the right to fish is a legal 
right enshrined in the Texas Constitution. For example, in the Corix wastewater discharge permit 
matter (Permit No. WQ13977001), the ED recommended granting a hearing to a member of a 
group based on his recreational fishing interests on public land over a mile downstream from a 
significantly smaller wastewater discharge. 

 
In Corix, the ED applied federal standing requirements from the U.S. Supreme Court’s 

decision in Laidlaw, explaining that “a plaintiff adequately alleged injury in fact when they 
demonstrated that they use the affected area and are persons for whom the aesthetic and 
recreational values of the area would be lessened.”17 Laidlaw involved standing with respect to a 
National Pollutant Discharge Elimination System (“NPDES”) permit, much like the immediate 
case involves the question of whether HRA has standing with respect to the TPDES permit 
sought by the City. In Laidlaw, the Plaintiffs alleged that a member wanted to fish and picnic 3 to 
15 miles downstream from the facility as he had as a child, but would not do so out of concern 
for the discharges at issue in the case. Id. at 182–83.  
 

i. The City’s proposed discharge will likely harm areas where HRA members 
regularly exercise their legal right to fish. 

 
 Both the City and the ED claim that the locations where HRA members engage in 
recreational fishing and boating are too far from the proposed discharge to be impacted.18 
Neither, however, explains what distance is sufficiently close to the discharge to satisfy their 
arbitrary distance criteria. And the ED and the City offer no meaningful analysis—and point to 
nothing in the record—to support their conclusory arguments about the distance of likely impacts 
from this permit. Nor do they dispute the factual representations in HRA’s hearing requests or the 
expert opinions that support HRA members’ concerns about likely impacts to their recreational 
interests (see Section III, supra). 
 
 The requisite analysis, here, is not one that can be accomplished via a one-size-fits-all 
distance limit. To the extent the City or the ED apply a one-mile distance “rule” from the facility 
or discharge point to determine whether hearing requestors are affected persons, such an 
unwritten rule is arbitrary and cannot substitute for the required injury-in-fact and traceability 
analysis that must be tied to the specific harms from this permit. Applicants often refer to the 
“quintessential one mile test,” which is unsupported in Texas law, as a reason to urge TCEQ to 
deny hearing requests by community members who live further than one mile or have 

 
17 ED Response, Permit No. WQ13977001 (Corix Permit), at 6 (citing Friends of the Earth, Inc. v. 
Laidlaw Environmental Services, 528 U.S. 167, 182 (2000), attached as Exhibit 7; see also TCEQ 
Commission, Recording of decision on Permit No. WQ13977001 (Corix Permit), at 33:00 (Feb. 7, 2024), 
https://www.youtube.com/watch?v=5QkgWwHJA6A.   
18 See City Response, at 12, 14; ED Response, at 7–8.  

https://www.youtube.com/watch?v=5QkgWwHJA6A
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recreational or economic interests that are not tied to a property interest.19 For example, the City 
here repeatedly references a “one mile” distance in its discussions about the interests of several 
HRA members without further explanation.20 The ED also attaches a map to its response that 
includes a line showing a one mile “discharge route” extending from the discharge point into the 
Inner Harbor Ship Channel without any explanation of the basis for this distance compared to the 
evidence in the record about the distance of water quality impacts.21 
 

Instead, the Commission must engage in a case-by-case traceability analysis—as the ED 
and the Commission did in the Corix matter for recreational fishing interests, and as the ED 
recently did for a hearing requestor’s economic and fishing interests in its Response to Hearing 
Requests for the Union Carbide water quality permit matter (see Section IV.c., infra). In Corix, 
the hearing requestor, Mr. Martin was concerned that the proposed 0.51 MGD discharge might 
cause the decline of fish populations in waters more than a mile downstream of the discharge in a 
public area, which he feared would lessen the recreational value of that area, in turn negatively 
impacting his fishing activities.22 The ED agreed and emphasized that Mr. Martin had shown that 
he used the public area, and that the recreational value of the area “might” be lessened by the 
permitted activity.23  

 
Applying the correct standard to the facts of this discharge and HRA’s hearing requests 

demonstrates that the City’s proposed discharge is likely to cause or contribute to the types of 
harm to recreational interests that HRA’s members raised. For instance, evidence offered by the 
hearing requestors (which has not been controverted by the City or the ED) indicates harm to fish 
populations from the proposed discharge will likely occur at the locations where HRA members 
recreate, including HRA members’ favorite fishing spots at the canal near Whataburger Field, the 
mouth of the Inner Harbor, offshore from the Art Museum of South Texas, and at the seawall.24  

 
As discussed in Section III, supra, record evidence shows that the persistent salinity 

gradient and overall higher ambient salinity levels associated with the proposed discharge will 
have potentially lethal and widespread impacts to aquatic life within the Inner Harbor, extending 
to Corpus Christi Bay, and potentially into Nueces Bay as well. These impacts that extend for 
miles into Corpus Christi Bay will lessen the recreational value of downstream waters where 
HRA members have regularly recreated for decades and adversely impact their ability to catch 
fish.   

 
19 Dylan Baddour, The “1-mile rule”: Texas’ unwritten, arbitrary policy protects big polluters from citizen 
complaints, Texas Tribune (July 30, 2023) (noting that a permit applicant Max Midstream’s response to 
hearing requests “cited what it characterized as the “quintessential one-mile test” by Texas’ environmental 
regulator, the Texas Commission on Environmental Quality, to claim that the groups and citizens involved 
had no right to bring forth a challenge because they lived more than one mile from the Seahawk Oil 
Terminal.), https://www.texastribune.org/2023/07/30/texas-tceq-1-mile-rule-pollution-citizen-complaints/, 
attached as Exhibit 8. 
20 See e.g., City Response, at 12, 14 (rejecting requestors’ claimed interests on the basis that they do not 
live or recreate “within a mile of Outfall 001”). 
21 ED Response, at 27. 
22 ED Response, Permit No. WQ13977001(Corix Permit), at 6, attached as Exhibit 7. 
23 Id. (emphasis added).  
24 See HRA Comments, Figure 2, at 8 (mapping “Approximate Locations of Selected HRA Members’ 
Recreational and Economic Activities in Proximity to the Inner Harbor Discharge and Plant”). 

https://www.texastribune.org/2023/07/30/texas-tceq-1-mile-rule-pollution-citizen-complaints/
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For example, Tommy Joe Rodgers has been fishing just under one mile from the 
proposed discharge for at least 23 years.25 Mr. Rodgers has already noticed a steep decline in fish 
populations in the canal, which he believes results from increased pollution upstream.26 Mr. 
Rodgers estimates that his fishing yields have declined by about 35–45% in the last decade, and 
he fears that the red tides, hypoxia, and “dead zones” that are likely to occur from the 
desalination plant’s high salinity discharges would impact his ability to catch fish in the 
downstream waters where he enjoys recreating.27 He catches and eats a variety of fish and 
aquatic life but particularly enjoys the saline-sensitive Red Drum species.28  

 

 
Figure 1.29 HRA member Tommy Joe Rodgers in his backyard, at 2222 Kennedy Avenue, Corpus 

Christi, Texas, presenting one of the fish that he caught from the canal near Whataburger field. 
 

25 See HRA Comments, at 10; see also Declaration of Tommy Joe Rodgers (Feb. 28, 2025), attached as 
Exhibit 1. 
26 Declaration of Tommy Joe Rodgers, at 1 (Feb. 28, 2025), attached as Exhibit 1. 
27 Id. 
28 See HRA Comments, at 10. High salinity caused by brine during developmental stages of the Red Drum 
life cycle can also reduce their hatch success and larval survival, potentially affecting their long-term 
populations in the Gulf. See Ackerly et al., Short‑term Salinity Stress During Early Development Impacts 
the Growth and Survival of Red Drum (Sciaenops ocellatus), Estuaries and Coasts, Vol. 46, 541–550 
(November 23, 2022) (attached as Exhibit 12, to HRA’s Comments 04/18/2024).  
29 Declaration of Tommy Joe Rodgers, at 1, 3 (Feb. 28, 2025), attached as Exhibit 1. 
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 Furthermore, as discussed in HRA’s comments and hearing request and shown in the 
Table below, other HRA members also recreate within the areas likely to be impacted by the 
proposed discharges, yet the ED did not acknowledge these locations in the maps or table of 
hearing requestors in its Response.30  
 
Table 1. Distance Between Fishing and Boating Recreational Interests and Discharge Point 

Requestor + 
Name  

Location of specified 
interest/activity 

Approx. distance 
between 
activity/interest and 
outfall/discharge point* 

13. Renior 
Lamarcus Knox, 
Sr. 

Fishing spot off the canal near 
Whataburger Field 
 

5,274 ft (just under 1 
mile) 
 
 

Fishing and boating offshore 
near art museum 
 

1.6 miles 

25. Daniel Pena Fishing at the seawall, near the 
Art Museum 

1.91 miles  

21. Carrie 
Robertson Meyer 

Kayaking around USS  
Lexington 

1.92 miles 

Kayaking offshore near Harbor 
Bridge 

1.58 mi  

29. Tommy Joe 
Rodgers 

Fishing spot off the canal near 
Whataburger Field 

5,274 ft (just under 1 
mile) 

*Distances were measured by requestors using Google Maps distance measurement function, 
from starting point 27.814111, -97.419638, based on the City’s description of the outfall location 
and HRA members descriptions of their recreational activities.31 

 
ii. HRA members’ recreational interests in public spaces are not common to the 

general public. 
 

The ED does not offer any explanation about why harm to HRA members’ recreational 
interests are indistinguishable from impacts to the general public.32 In fact, in some instances, the 
ED does not even go so far as to claim that the harm alleged is common to the general public, 
merely asserting without any explanation that “[b]ecause of the issues raised,” the person did not 
demonstrate standing.33 In member Daniel Pena’s case, the ED dismissed his fishing interest on 

 
30 See ED Response, Attachment B.  
31 See Updated App., at 22 (describing outfall Latitude Between 27. 814 and 27. 8145, Longitude Between 
-97. 4195 and -97. 418).  
32 See ED Response, at 6–8.  
33 See ED Response, at 8. 



9 
 

the basis that discharges will be directly into the Inner Harbor which is not publicly accessible.34 
This conclusion ignores the evidence submitted by the City and HRA predicting that the 
discharge will form a hyper saline plume extending into the far-field,35 and that the associated 
harmful impacts will extend downstream into publicly accessible waters.36 The City argues that 
the locations where HRA members recreate are enjoyed by the general public, and thus, the 
claimed recreational interests are insufficient to confer standing.37  

 
Texas law and this Commission’s past decisions demonstrate that there is no legal 

support for the ED and City’s argument. Echoing the U.S. Supreme Court, the Texas Supreme 
Court has affirmed that, “[t]o deny standing to persons who are in fact injured simply because 
many others are also injured, would mean that the most injurious and widespread Government 
actions could be questioned by nobody . . . where a harm is concrete, though widely shared, the 
Court has found injury in fact.” Andrade v. NAACP of Austin, 345 S.W.3d 1, 7–8 (Tex. 2010) 
(quoting United States v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669, 
686–688 (1973) and FEC v. Akins, 524 U.S. 11, 24 (1998)). More recently in 2022, the Texas 
Supreme Court reiterated that harm that is shared among many does not make it a “generalized 
grievance” that cannot confer standing; a generalized grievance is one that is “of an abstract and 
indefinite nature.” Abbott v. Mexican American Legislative Caucus, 647 S.W.3d 681, 693 (Tex. 
2022) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 575 (1992)). Moreover, harm to a 
plaintiff’s recreational and aesthetic interests is particularized when the plaintiff “repeatedly 
visit[s] a specific site [and] has imminent plans to do so again.” S. Utah Wilderness All. v. 
Palma, 707 F.3d 1143, 1156 (10th Cir. 2013); see also Sierra Club v. EPA, 939 F.3d 649, 664–
65 (5th Cir. 2019) (holding that a plaintiff who regularly visited national parks and had plans to 
visit in the future had a particularized interest for standing). 

 
Consistent with this law, the ED’s and the Commission’s analysis in the Corix matter 

reveals that a person may be considered an affected person, based on their recreational fishing 
interests, at a location that is accessible to the general public. For the Corix permit, the ED 
concluded that the requestor would be “impacted in a manner not common to the general public 
by his frequent use of the receiving waters, dating back 50 years.”38 The Commissioners agreed, 
with Chairman Niermann stating he found standing on the basis that the requestor’s “concerns 
are distinguishable in regularity and particularity from members of the general public” and the 
proposed discharge’s potential adverse impacts “to the fish population [] is an interest protected 
by the laws under which this application is considered.”39  

 

 
34 ED Response, at 7–8. 
35 See Socolofsky Report, at 3.  
36 See POCC, Desalination Brine Discharge Modeling – Corpus Christi Bay System (Oct. 21, 2019) 
(attached as Exhibit J to HRA’s Contested Case Hearing Request, at 4, 8) (showing increases in salinity at 
levels that could be harmful to aquatic life from the Inner Harbor site extending about six miles into 
Corpus Christi Bay). 
37 See City Response, at 8–24.  
38 ED Response, Permit No. WQ13977001(Corix Permit), at 6, attached as Exhibit 7.   
39 Commission, Recording of decision on Permit No. WQ13977001 (Corix Permit), at 33:00 (Feb. 7, 
2024) https://www.youtube.com/watch?v=5QkgWwHJA6A.   

https://www.youtube.com/watch?v=5QkgWwHJA6A
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Here, consistent with the analysis in Corix, Mr. Rodgers’ recreational interests can be 
distinguished from those of the general public both by the longevity and regularity with which he 
fishes, and the particular area where he fishes.40 Mr. Rodgers has fished about one mile from the 
proposed discharge for 23 years, and at least once weekly for the past five years, more frequently 
than Mr. Martin in Corix who fished about 2–3 times monthly.41 In contrast to the 0.51 MGD 
discharge proposed in Corix, the final phase daily maximum flow of 62 MGD here is 121 times 
greater. Unlike the river where Mr. Martin fished in Corix, the Inner Harbor is a dead-end 
channel, with low mixing energy that increases the likelihood of density stratification and 
associated hypoxia.42 Like Mr. Martin in Corix, Mr. Rodgers has shown that he uses the area 
regularly, that the recreational value of that area will likely be lessened by the permitted activity, 
such that he stands to be impacted in a manner not common to the general public.  
 
 Avid fisherman and HRA member, Mr. Renior Lamarcus Knox, has also fished in the 
area approximately one mile downstream of the discharge for decades, maintains a fishing 
license, and fishes about 2–3 times per month.43 Mr. Knox is particularly concerned that the 
increased salinity levels and predicted “dead zones” associated with the proposed discharge will 
lessen the recreational value of the area and negatively impact his fishing yields. He is also 
concerned about the likelihood of increased occurrences of red tide resulting from the proposed 
discharge and expressed that red tides already negatively impact his fishing activities. His 
concerns over how the discharges will impact his fishing activities are exacerbated by the slow 
turnover rates and low mixing energy in the Inner Harbor and the connected canal where he 
catches bait fish. 

 Both Mr. Knox and Mr. Rodgers have established even stronger grounds for standing 
when compared to the Plaintiffs in Laidlaw. The member identified in Laidlaw and discussed 
above alleged that he lived half a mile from the facility, that he occasionally drove to the 
receiving river, that it looked and smelled polluted, and that he would like to fish, camp, swim, 
and picnic in the area of the receiving river between 3 to 15 miles downstream from the facility 
as he had as a child, but would not do so out of concern for the discharges at issue in the case. 
Much like the Plaintiff in Laidlaw, Mr. Knox and Mr. Rodgers live 0.36 and 0.5 miles 
respectively, from the facility. Both regularly use the receiving waters at an even closer 
proximity to the proposed discharge than in Laidlaw. Moreover, in contrast to the aspirational 
nature of the recreational activities at issue in Laidlaw, Mr. Knox and Mr. Rodgers have 
established decades of frequent and consistent use in waters approximately one mile from the 
proposed discharge. Finally, Mr. Knox and Mr. Rodgers have expressed concerns regarding their 
ability to catch fish resulting from the proposed discharge’s potentially lethal impacts to aquatic 
life. 

HRA has satisfied its burden to demonstrate it is an affected person, as its members’ 
recreational interests are similar to or stronger than the interests raised in the Corix permit and 
Laidlaw. Mr. Knox and Mr. Rodgers have established (1) an injury to their recreational fishing 

 
40 See Declaration of Tommy Joe Rodgers (Feb. 28, 2025), attached as Exhibit 1. 
41 See id. at 1; see also HRA Comments, at 10. 
42 See Dr. Hodges Report, at 1, 4. 
43 See HRA Comments, at 10–12. 



11 
 

interests from a degradation of water quality and lower fishing yields, (2) a direct connection 
between the predicted harms to fish and aquatic life and the “dead zones” predicted to form from 
the proposed discharge, and (3) that their concerns as to the potential impact of the proposed 
discharge will be redressed by participation in a contested case hearing on the City’s Application 
and the draft permit. Such a proceeding will allow a determination of whether the draft permit is 
sufficiently protective of the recreational and aquatic life uses of the downstream waters, 
including at the canal described above and at the mouth of the Inner Harbor where Mr. Rodgers 
and Mr. Knox both frequently fish.  

b. Economic interests  

The ED only cursorily addressed HRA member Mrs. Carrie Meyer’s economic interests, 
while entirely ignoring other economic interests alleged by HRA members, such as Mr. Rodgers’ 
economic interests in subsistence fishing. The ED dismissed Mrs. Meyer’s economic interest due 
to the distance of her home from the outfall, and on the vague basis that the “issues raised” do 
not demonstrate standing—without further explanation.44 The ED’s recommendation here lacks 
support from the record and is inconsistent with the ED’s recent recommendation in another 
water discharge permit.  

The ED recently recommended affected persons status in the Union Carbide/Dow 
(“UCC”) case (Permit No. WQ0000447000) under a comparable factual scenario and yet failed 
to apply the same standards to HRA members’ economic and fishing interests. In UCC, a 
member of San Antonio Bay Estuarine Waterkeeper, Mr. Miller, owns a seafood business with 
two locations, the nearest of which is located over 2 miles from where the ED identified that the 
“discharge route” entered the bay from the barge canal, and about 9 miles from the facility’s 
nearest discharge point.45 Mr. Miller was concerned that the proposed daily maximum discharge 
of 42 MGD of effluent would negatively impact aquatic life in the designated oyster waters 
where his fleet of boats fishes.46  

The ED explained that Mr. Miller’s economic interest was unique “because of the 
proximity [of] his business [] to where the discharge route enters the bays” and went on to 
recommend affected person status for the group that Mr. Miller belongs to.47 The ED further 
opined that that the 2.1 mile proximity of Mr. Miller’s business to the area where the discharge 
route enters the bays “highlights that a reasonable relationship exists between the interests 

 
44 See e.g., ED’s Response, at 7–8.  
45 ED Response to Hearing Requests, Permit No. WQ0000447000 (Union Carbide Company/Dow 
Permit), at 17 (showing discharge point about 7 miles upstream from the point where the discharge route 
enters the bay), attached as Exhibit 6.  
46 Notably, in UCC, the ED also emphasized that the downstream waters where Mr. Miller’s fleet fished 
were “designated Oyster Waters.” Id. at 10. Here, Corpus Christi Bay is also designated “Oyster Waters” 
and must be maintained to satisfy antidegradation requirements. See Texas, Integrated Report 303(d) List 
(Category 5) 2024; see 30 Tex. Admin. Code § 307.5.  
47 ED Response to Hearing Requests, Permit No. WQ0000447000 (Union Carbide Company/Dow 
Permit), at 10 (emphasis added), attached as Exhibit 6. 
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claimed and the activity regulated and increases the likelihood that Mr. Miller will be affected in 
a way not common to the public.”48  

By contrast, here, the ED failed to discuss or even determine the distances between HRA 
members’ economic and fishing interests in relation to the outfall or discharge route. The ED also 
failed to acknowledge that HRA raised likely harms to aquatic life and fishing in areas near the 
Inner Harbor and Corpus Christi Bay from the permit, where HRA members have economic 
interests. 

The “discharge route” the ED mapped in UCC comprised of the Barge Canal that the 
discharge would flow through to get to the Bays and was about 7 miles. In contrast, the discharge 
route the ED mapped here (shown by a teal line on the ED’s map attached to its Response to 
Hearing Requests) is inexplicably only one mile and stops short within the Inner Harbor before 
reaching Corpus Christi Bay.49 Notably, the proposed maximum daily discharge of 62 MGD here 
is about 67% greater than the 42 MGD proposed in UCC, but the ED’s “discharge route” here is 
only about one tenth of the length of that mapped by the ED in UCC.50 The stark contrast in 
discharge volumes and discharge route lengths underscores the arbitrary nature of the ED’s 
approach here. There is no evidence in the record to support the conclusion that the discharge 
from this facility will inexplicably stop or disappear one mile downstream from the outfall. On 
the contrary, HRA has submitted evidence showing that the discharge, modeled salinity plume, 
and the associated harmful impacts will likely extend about six miles into Corpus Christi Bay 
(see Section III, supra).  

Similar to Mr. Miller in the UCC case, HRA members Mr. Rodgers and Mrs. Meyer have 
demonstrated that a “reasonable relationship” exists between their economic and fishing interests 
and the proposed discharge, based on likely adverse impacts at the locations of their subsistence 
fishing and business activities. HRA members have made substantially similar showings to Mr. 
Miller in UCC regarding likely particularized impacts to their economic interests based on their 
proximity to the discharge route, and thus HRA should also be granted affected person status 
here.  

i. Mr. Rodgers’ Economic Interests from Subsistence fishing  

The predicted red tides, “dead zones,” and other lethal impacts to aquatic life associated 
with the Inner Harbor discharge will adversely impact Mr. Rodgers’ ability to catch fish at his 
favorite spots. Mr. Rodgers is a subsistence fisherman who relies on the fish he catches for food, 
which he would otherwise be forced to buy.51 Thus, adverse impacts to Mr. Rodgers’ fishing 
activities also constitute adverse economic impacts.  

 
48 Id.  
49 Compare ED Response to Hearing Requests, Permit No. WQ0000447000 (Union Carbide 
Company/Dow Permit), at 17, attached as Exhibit 6, with ED Response, at 27. 
50 See id.  
51 Declaration of Tommy Joe Rodgers, at 1 (Feb. 28, 2025), attached as Exhibit 1. 
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Mr. Rodgers fishes on a weekly basis within one mile from the discharge point.52 When 
compared to Mr. Miller’s fleet of boats in UCC, Mr. Rodgers’ fishing activities and associated 
economic interest take place in much closer proximity to both the discharge, and the point where 
the discharge is predicted to enter the bay.53 Moreover, Mr. Rodgers has established that he 
stands to suffer economic impacts as his fishing yields will likely decline from impacts 
associated with the proposed discharge, forcing him to buy fish he would otherwise catch.54  

ii. Mrs. Meyer’s Economic Impacts from Harms to Kayaking Business  

The predicted red tides, “dead zones”, and other lethal impacts to aquatic life associated 
with the Inner Harbor discharge will adversely impact Mrs. Meyer’s economic interests in 
running her kayak tour business in waters downstream from the discharge. Mrs. Meyer’s 
kayaking tour business activities are reliant on fish, wildlife, and the overall ecology of Corpus 
Christi Bay, all of which stand to be negatively impacted by the discharge.55 Kayakers can suffer 
from respiratory irritation and other problems during red tide. People who frequent Mrs. Meyer’s 
kayak tour business may understandably find the impacts to their health, and to wildlife resulting 
from dead zones and red tides too great to allow for continued recreational use of the areas where 
Mrs. Meyer offers tours, including at the USS Lexington and near North Beach.  

Like Mr. Miller in UCC, Mrs. Meyer also raised issues demonstrating the “reasonable 
relationship” between the proposed discharges’ negative impacts on fish, and other aquatic life 
and the likely adverse impacts to her kayaking business. However, in contrast to the ED’s 
consideration of distance in UCC, the ED rejected Mrs. Meyer’s personal justiciable interests 
“[b]ecause of her [home’s] distance from the proposed facility and outfall[.]”56 Inconsistent with 
UCC, the ED did not consider the distance between her business activities and “where the 
discharge route enters the bay” or the discharge point itself.57  

Compared to Mr. Miller, Mrs. Meyer’s business activities are in closer proximity to the 
discharge and to the area where the discharge route enters the bay. In UCC, the ED found that 
Mr. Miller’s business was located 2.1 miles from where the “discharge route enters the bays.”58 
Here, Mrs. Meyer conducts her business activities less than two miles from the discharge point, 
and less than 0.5 miles from the mouth of the Inner Harbor where the “discharge route” is 

 
52 Id.; see ED Response, at 27 (showing proposed discharge point and route); see also HRA’s Comments, 
at 8 (mapping proximity between the discharge point and some of HRA members’ activities). 
53 Compare Declaration of Tommy Joe Rodgers, at 1–2 (Feb. 28, 2025), attached as Exhibit 1, with ED 
Response to Hearing Requests, Permit No. WQ0000447000 (Union Carbide Company/Dow Permit), at 
17, attached as Exhibit 6. 
54 Declaration of Tommy Joe Rodgers, at 1 (Feb. 28, 2025), attached as Exhibit 1. 
55 See HRA Comments, at 12. 
56 Id. The ED stated that Mrs. Meyer “resides approximately 2.6 miles upstream of the outfall.” ED 
Response, at 7. This is incorrect. Mrs. Meyer’s address is just one block from Corpus Christi Bay and 
downstream from the discharge point. See id. at 28–9 (showing Carrie Meyer on ED’s map and 
corresponding appendix of requestors’ addresses). 
57 See ED Response, at 7. 
58 ED Response to Hearing Requests, Permit No. WQ0000447000 (Union Carbide Company/Dow 
Permit), at 10, attached as Exhibit 6. 
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predicted to enter Corpus Christi Bay. Like Mr. Miller in the UCC permit case, Mrs. Meyer has 
clearly established that she will be affected in a way not common to the public from likely 
impacts of the discharge that threaten her economic interest and thus should be granted affected 
person status. 

c. Property Interests  

HRA members’ use and enjoyment of their properties will likely be impacted by the 
degradation of water quality and nuisance conditions resulting from the proposed discharge and 
from the facility in their neighborhood. Despite these likely impacts supported by record 
evidence, the ED’s conclusions suggest that HRA members’ property interests in close proximity 
to the facility are not enough to confer affected person status.59 

Neither the ED nor the City assert that property interests cannot give rise to valid 
personal justiciable interests for standing purposes. Instead, the ED rejected HRA members’ 
property interest claims on the basis that (1) the issues are outside its jurisdiction, and (2) the 
requestor would not be impacted in a manner different from the general public. The ED’s only 
specific explanation or analysis regarding members’ property interest was provided in response 
to Daniel Pena, wherein the ED cited to the “type of facility, and the discharge location” as 
reasons for denying standing.60 

The ED explained that Daniel Pena would not have standing based on his property 
interests “[b]ecause the proposed facility is a desalination facility there will not be any odor 
generating units” and that “the discharge of the treated effluent will be discharged directly to 
Corpus Christi Inner Harbor, which is not publicly accessible.”61 The ED then determined that 
because of the type of facility and the discharge location, Mr. Pena would not have standing in 
his own right. Notably, the ED did not provide record support for the assertions underlying its 
conclusion, as nothing in the record indicates that the facility would not cause foul odors, or that 
harmful impacts would not extend beyond the discharge point. For its part, the City asserted no 
HRA member established a reasonable relationship between the property interests claimed, and 
the regulated activity.62 

Here, Mr. Pena and other HRA members raised concerns not only regarding foul odors 
and noise directly from the facility and the undisclosed hazardous materials stored on site, but 
also regarding odors and respiratory impacts from brine discharges and the predicted increase in 
occurrences of red tide. For example, Mr. Pena raised concerns regarding potential odors “from 
the facility’s brine discharges into the ship channel,” which both the ED and the City ignored.63 
The Texas Surface Water Quality Standards include criteria that surface waters must meet, 

 
59 See ED Response, at 6–8. 
60 Id. at 8. 
61 Id. at 7–8. Notably, the ED’s response suggests that odor generating units on site at a facility could give 
rise to affected persons status, which in turn indicates that harms caused by the facility here may be 
subject to TCEQ’s jurisdiction.  
62 See City Response, at 8–17.  
63 See HRA Comments, at 14.   
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including aesthetic parameters which establish that “[c]oncentrations of taste and odor producing 
substances must not interfere with the production of potable water by reasonable water treatment 
methods, …[or] result in offensive odors arising from the waters[.]” 30 Tex. Admin. Code § 
307.4.b. Despite these stringent surface water requirements, the ED’s response to Mr. Pena 
focuses on impacts from the facility to the exclusion of impacts resulting from the discharge, 
including from odors and other harms associated with red tide.  

i. Impacts to use and enjoyment of property resulting from water quality 
degradation 

Salinity increases from the discharge are likely to increase the occurrence and duration of 
red tides, and associated impacts, which could adversely impact HRA members’ use and 
enjoyment of their property. Red tides in the Corpus Christi Bay area occur when a strain of 
algae called K. brevis proliferates beyond levels that aquatic life can withstand.64 Specifically, 
this type of harmful algal bloom poisons fish and other marine life through the toxin ichthyotoxic 
dinoflagellate. 

Human health is also compromised when red tides occur. Even without consuming fish 
impacted by red tide, humans can also be exposed to these toxins when they become air borne, or 
“aerosolized.”65 People who breathe in aerosolized red tide toxins can experience “respiratory 
irritation, bronchial constriction, coughing and burning sensation in the eyes, nose and throat.”66 
Less frequent reported symptoms from aerosolized red tide include pulmonary distress, 
dizziness, tunnel vision and skin rashes.67 Notably, studies have shown that aerosolized red tide 
toxins can travel for at least one mile from the shore, and that this distance can be highly 
variable and dependent upon environmental conditions such as wind speed and direction.68 
Scientist have even found the aerosolized toxins 3 miles away from impacted waters, and have 
explained that, the “stronger the wind the more [aerosolized toxins] will go inland[.]”69 

HRA members’ use and enjoyment of their property will likely be impacted by increased 
occurrences of red tide resulting from the proposed discharges, and from harms associated with 
aerosolized red tide toxins that could travel 1–3 miles from the discharge. In its response, the ED 

 
64 See Tominack, et al., “An assessment of trends in the frequency and duration of Karenia brevis red tide 
blooms on the South Texas coast (western Gulf of Mexico), Nat’l Libr. of Med (Sept. 18, 2020) (attached 
as Exhibit 4, to HRA’s Comments 04/18/2024). 
65 Frank Alcock, An Assessment of Florida Red Tide, at 12, Mote Marine Laboratory (2007), attached as 
Exhibit 2. 
66 Id.  
67 Id.; see also Kirkpatrick, B., et al, Literature review of Florida red tide: implications for human health 
effects, Harmful Algae 3:99-115 (2004), attached as Exhibit 3; Harte Research Institute, TM 2.4 – Red 
Tide Report, at 2 (Sept. 11, 2024) (attached as Exhibit 7, to HRA’s Comments 04/18/2024); Texas Health 
and Human Services, Harmful Algal Blooms-Seafood and Aquatic Life (attached as Exhibit 13, to HRA’s 
Comments 04/18/2024). 
68 Frank Alcock, An Assessment of Florida Red Tide, at 12, Mote Marine Laboratory (2007), attached as 
Exhibit 2. 
69 Jake Peterson, How Far Can Red Ride Toxins Travel by Air, ABC Action News (Oct. 8, 2018), attached 
as Exhibit 4. 
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identified at least 8 HRA members who live within 0.5–1 mile of the facility.70 Most of these 
members also live within less than a mile of the discharge point. Several of these members, like 
Mr. Lamarcus Knox, Mr. Daniel Pena, and Ms. Maddie Chapman enjoy outdoor activities at their 
homes and around their neighborhood. For example, Ms. Maddie Chapman and Mr. Knox 
expressed that they enjoy gardening outside their homes on a regular basis. Similarly, Mr. Pena 
noted he loves to barbecue in his yard with his family. The potential harm from airborne red tide 
could extend at least one mile beyond the Inner Harbor, threatening to adversely impact HRA 
members’ use and enjoyment of their properties. This threat of harm to the use and enjoyment of 
their properties establishes a personal justiciable interest that is not common to members of the 
general public who do not live within Hillcrest, such that HRA members have standing in their 
own right to request a hearing.  

ii. Impacts to use and enjoyment of property from noises, odors, and undisclosed 
chemicals and pollutants 

The ED erroneously contends that all impacts related to the facility are outside of 
TCEQ’s jurisdiction. Smells, loud noises, chemicals, and sludge from the Inner Harbor water 
treatment facility may all cause nuisance conditions in the area surrounding the facility. TCEQ 
has authority over sludge handling and disposal, as evidenced by draft permit condition 6, 
establishing the requirements for sludge disposal and management.71 Yet the City has not been 
required to disclose the pollutant constituents of its sludge which it intends to discharge into the 
Inner Harbor. The City has also indicated that it intends to store chemicals onsite but has not 
disclosed the full list of chemicals or their quantities. Given this lack of information, HRA 
members have been denied the opportunity to gauge the full scope of potential nuisance 
conditions associated with the water treatment at the facility and from its discharges.  

Here, treatment chemicals, sludge, and pollutants could result in offensive odors, and/or 
otherwise interfere with the production of potable water, in violation of applicable Surface Water 
Quality Standards. See 30 Tex. Admin. Code § 307.4.b. Given the City’s failure to disclose the 
constituents of the sludge it intends to discharge, it is unclear whether the draft permit contains 
sufficient requirements to ensure that no offensive odors or other impairments will result from 
the discharge.  

Mr. Lamarcus Knox is concerned that in addition to impacts from discharged sludge, the 
transport of chemicals to, and sludge trucks from, the facility will increase the likelihood of 
accidents, leaks, and spills of undisclosed chemicals and sludge in and around the facility.72 In 
turn, the increased risk will inhibit his recreational activities and enjoyment of his property. Mr. 
Knox is particularly concerned that his frequent runs around the community and gardening 
activities at his home will be negatively impacted by the transportation of chemicals and sludge 
with unknown constituents around the neighborhood.  

 
70 See ED Response, at 29. 
71 See Updated App., at 234.  
72 See HRA Comments, at 10–11. 
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Like many HRA members, Mr. Norman Johnson also lives within a mile of the facility 
and the Inner Harbor.73 However, Mr. Johnson is uniquely situated as he owns property within 
and adjacent to the facility footprint that he regularly visits and is on TCEQ’s “affected 
landowner” list for this permit.74 Mr. Johnson fears that the gargantuan facility encompassing his 
property, and the associated proposed discharge would interfere with his use and enjoyment of 
his property. Mr. Johnson fears likely impacts, including potential leaks and accidents associated 
with the undisclosed chemicals stored on site and the sludge transported through the 
neighborhood, in addition to the impacts associated with increased occurrences of red tide 
discussed above.  

The ED has failed to require specific operational requirements to ensure that the health, 
safety and use of property of HRA members, including Mr. Knox and Mr. Johnson, will not be 
adversely impacted by the potential mishandling of the dangerous chemicals, including cleaning 
agents, which will be kept at the facility and by the sludge that will be produced at the facility. 
The City must be required to provide information regarding the full list of chemicals and 
pollutants in its sludge and its proposed discharge, to allow HRA members and the public to 
determine the full scope of potential nuisance and health and safety conditions that they face 
from the facility and proposed discharge. 

 Finally, if this permit is granted, the water treatment facility the City proposes to build 
would add a large new industrial facility in what is currently a “buffer zone” between residents in 
the Hillcrest neighborhood and surrounding refineries and storage tanks. Hillcrest residents, 
including Monna Lytle have expressed concerns regarding the increased risk from accidents and 
explosions from locating this facility in the buffer zone. The undisclosed and potentially 
hazardous chemicals that the City intends to store onsite and its power station will be adjacent to 
an industrial area with a history of explosions, releases of toxic chemicals, fires, flaring, and 
other concerns which exacerbate risks from the facility.75  

 The proposed facility would be one of the largest seawater desalination facilities in the 
United States. The figures below illustrate the City’s drawings of the Inner Harbor facility as 
well as the scale of the only two existing seawater desalination facilities of comparable scale in 
operation in the country, neither of which is located in a residential neighborhood.   

 
73 See HRA Comments, at 8–9. 
74 See Updated App., at 49–52 (#4 on the Cross-Referenced Landowner List). 
75 See Title VI Complaint Letter from Hillcrest Residents Ass’n and Citizens All. for Fairness and 
Progress to U.S. Dep’t of Hous. & Urb. Dev., Env’t Prot. Agency, and Dep’t of Just., at 14 (Oct. 26, 2022) 
(attached as Exhibit 1, to HRA’s Comments 04/18/2024); see also Beeler, The Effect of Local Planning 
Actions on Environmental Injustice: Corpus Christi’s Refinery Row Neighborhoods (2015), attached as 
Exhibit 5. 
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Figure 2 (above) Illustrative rendering of the Inner Harbor desalination facility among nearby 

homes.76 Figure 3 (left) Tampa Bay Seawater Desalination Plant (25 MGD capacity),77 and Figure 4 
(right) the Claude “Bud” Lewis Carlsbad Desalination Plant while under construction (50 MGD).78 

d. Health Interests 

As discussed in more detail above in Section IV.c.i (regarding impacts to property interests 
resulting from water quality degradation), HRA members will likely suffer adverse health 
impacts resulting directly from the discharge into the Inner Harbor and from operation of the 
proposed facility.  

Here, again, neither the ED nor the City argues that a person’s health fails to give rise to a 
personal justiciable interest for purposes of determining affected person status. Nor could they. 

 
76 Texas Public Radio, Corpus Christi grapples with community debate over ocean desalination, 
https://www.tpr.org/environment/2024-03-30/corpus-christi-grapples-with-community-debate-over-
ocean-desalination.  
77 Wharton-Smith, Inc. Construction Group, Tampa Bay Seawater Desalination Facility, 
https://whartonsmith.com/portfolio-items/tampa-bay-seawater-desalination-facility/#.  
78 Jim Robins, Desalination, https://e360.yale.edu/features/as-water-scarcity-increases-desalination-
plants-are-on-the-rise.  

https://www.tpr.org/environment/2024-03-30/corpus-christi-grapples-with-community-debate-over-ocean-desalination
https://www.tpr.org/environment/2024-03-30/corpus-christi-grapples-with-community-debate-over-ocean-desalination
https://whartonsmith.com/portfolio-items/tampa-bay-seawater-desalination-facility/
https://e360.yale.edu/features/as-water-scarcity-increases-desalination-plants-are-on-the-rise
https://e360.yale.edu/features/as-water-scarcity-increases-desalination-plants-are-on-the-rise
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The very purpose of the Texas Surface Water Quality Standards in Chapter 307 is to “maintain 
the quality of water in the state consistent with public health and enjoyment, propagation and 
protection of terrestrial and aquatic life, . . . .” 30 Tex. Admin. Code § 307.1. Accordingly, the 
ED lists among the issues that should be referred—if this permit application is referred to SOAH 
for a hearing—the following:  

• Whether the Executive Director appropriately considered the impact of the increase in 
salinity on the receiving water, the aquatic environment, and the adjacent 
neighborhood; 

• Whether the draft permit is adequately protective of human health, safety, and aquatic 
life in accordance with applicable TCEQ rules; and 

• Whether the proposed facility will negatively impact human health.79 

The ED concluded that HRA’s members are not affected in a manner not common to the 
general public, but she does not offer an analysis or otherwise explain why HRA members’ 
health concerns fail to demonstrate a personal justiciable interest. The City argues that because 
HRA members do not live or recreate near the proposed discharge or along the Inner Harbor, 
their interests and potential harm to those interests are indistinguishable from those of the general 
public.  

Neither the City nor the ED engage with the factual representations and the expert 
opinions offered by HRA in support of their claim that their members’ health is likely to be 
impacted by the proposed discharge—in a manner that is different from the general public. To be 
sure, the general public does not reside less than one mile from the proposed desalination facility, 
as Mr. Rodgers and Mr. Knox do. The general public does not regularly catch and consume fish 
from the waterways near their home and only a short distance from the proposed discharge, as 
Mr. Knox and Mr. Rodgers do. And so, the general public is not exposed to the potential harms 
and health impacts resulting from the proposed discharge in the same manner and to the same 
extent as Mr. Rodgers and Mr. Knox are. 

More specifically, the increased salinity and predicted hypoxia threaten to increase 
instances of red tide in the Inner Harbor and Corpus Christi Bay. Notably, these impacts pose a 
lethal threat to HRA members who fish recreationally and for subsistence from the consumption 
of impacted fish, including Mr. Lamarcus Knox, Mr. TJ Rodgers, and others. Additionally, as 
discussed above, aerosolized red tide toxins can travel 1–3 miles from the impacted waters, 
leading to a spate of likely adverse health impacts, including respiratory problems and burning in 
the eyes, nose, and throat, to HRA members who live within a mile or more of the impacted 
waters (see Section IV.c.i., supra). As noted above, at least 8 HRA members live between 0.5–1 
mile of the facility and all HRA members identified in comments live within less than 3 miles of 
the proposed discharge, such that they could be subjected to adverse health impacts resulting 
from the discharge and associated red tides in a manner that is not common to the general public.  

 
79 ED’s Response, at 20, Issues 4, 5, and 7 (emphasis added). 



20 
 

V. Disputed Issues that should be Referred to SOAH 

HRA urges the Commission to refer all of the issues raised in its Hearing Request.80 
Alternatively, HRA supports referring Issues 1–8 as recommended in OPIC’s Response to 
Hearing Requests.81 

If the Commission instead decides to refer the issues the ED recommends, we note that 
the ED’s list in the conclusion of its Response to Hearing Requests is not complete because it 
does not include all of the issues the ED itself recommended referring to SOAH earlier in its 
Response.82 The full list of issues the ED recommends referring should include the following 5 
issues: 

1. Whether the Executive Director appropriately considered the impact of the increase in 
salinity on the receiving water, the aquatic environment, and the adjacent 
neighborhood. 

2. Whether the draft permit is adequately protective of human health, safety, and aquatic 
life in accordance with applicable TCEQ rules. 

3. Whether the proposed facility will negatively impact human health. 
4. Whether the application is true, accurate and complete. 
5. Whether the draft permit includes all necessary requirements. 

 
VI. Conclusion 

HRA should be granted a hearing because it has at least one member with personal 
justiciable interests not common to the general public, based on likely adverse impacts to their 
health, economic, aesthetic, recreational, and property interests. Members of HRA live, own 
property, and recreate in close proximity to the proposed Inner Harbor Desalination Plant and 
will be impacted by the Plant and its discharges into the ship channel, which flows into Corpus 
Christi Bay. HRA members’ interests are not common to the general public due to their close 
proximity to the Plant and their regular and long-term use of areas that will be impacted by the 
discharge.  

 

[Signature Block on Next Page] 

 

  

 
80 See HRA’s Contested Case Hearing Request, at 11.  
81 OPIC Response, at 17–18, 28. 
82 Compare ED Response at 22, with id. at 20–21. 
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STATE OF TEXAS 
 
COUNTY OF NUECES 
 

DECLARATION OF TOMMY JOE RODGERS 
 

1. My name is Tommy Joe (“TJ”) Rodgers. I am over 18 years of age, of sound mind, and 
fully competent to make this declaration. I have personal knowledge of the facts herein 
and they are all true and correct. 

2. I am a member of the Hillcrest Residents Association. 
3. I reside at 2222 Kennedy Avenue, Corpus Christi, Texas. 
4. I’m a retired seaman and have been fishing in the canal that forks off of the ship channel 

near Whataburger Field for at least 23 years.  
5. I usually fish near the area where E Port avenue crosses over the canal, which, by my 

calculation, is a little less than a mile downstream of the proposed discharge. 
6. I maintain a fishing license and fish at least once a week, sometimes more as the weather 

permits.  
7. I fish and eat my catch, and intend to continue this routine, so long as a healthy fish 

population remains in that location. 
8. I estimate that the fish population in this area have already decreased by 35-45% in the 

last decade, based on my own decreased fishing yields.  
9. My quality of life and ability to enjoy fishing in this areawould be greatly reduced by the 

proposed Inner Harbor desalination discharge and its harms to the fish population.  
10. I’m worried that I won’t be able to catch as many fish or continue fishing in this area if 

the desalination plant is built because it could cause dead zones and red tides. If that 
happens, I would have to buy other food to eat which would cost me more money and 
make it harder for me economically. 

11. The following series of photos show my friends and I fishing, barbecuing, and showing 
off the fish that we caught.  

12. The photos were taken between February and March of 2024.  
13. The first photo was taken by my friend Shawn Jackson. It shows me in my backyard, at 

2222 Kennedy Avenue, Corpus Christi, Texas, presenting one of the fish that I caught 
from the the canal near Whataburger field. 

14. I took all of the other photos. 
15. All of the fish shown in the photos were caught from the canal near Whataburger field. 
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My Name is Tommy Joe Rodgers, my date of birth is October 28, 1956, and my address is 2222 Kennedy 
Avenue, Corpus Christi, Texas and I declare under penalty of perjury that the foregoing is true and 
correct. 

Executed in Nueces, State of Texas, on ______________________. 

____________________________________ 

Tommy Joe Rodgers  
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2/28/2025
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Executive Director’s Response to Hearing Requests, TPDES Permit No. WQ0000447000 – Page 9 

C. Whether SABEW complied with the conditions of 30 TAC §§ 55.205(b)(1) and (3) 
in relation to its hearing requests.  

The two basic or preliminary conditions for associational standing, found at 
§§ 55.205(b)(1) and (3), require that SABEW must have filed timely comments on the 
application, and the interests that SABEW seek to protect are germane to its purpose.  

On May 10, 2024, and during the comment period, SABEW filed comments and a 
hearing request in the same document. This fact and the information below, from 
SABEW’s hearing requests, highlights that SABEW made timely comments on the 
application in compliance with 30 TAC § 55.205(b)(1). 

SABEW, a non-profit organization and a member of Waterkeeper Alliance, a global 
movement of more than 350 Waterkeeper Organizations and Affiliates, focusing 
citizen action on issues like pollution possibly impacting waterways, filed numerous 
hearing requests and attachments during the comment period, containing comments 
on the application related to protecting water quality and preventing pollution. 

Further, SABEW defines its mission as promoting the preservation of local wetlands 
and waterways for commercial and sport fishing and other recreational uses, 
proactively protecting Lavaca, Matagorda and San Antonio Bays by identify violations 
of the Clean Water Act and promoting cleanup and recovery efforts for the regional 
waterways and bays. The information above, from SABEW’s hearing requests, details 
that SABEW made comments on the application that relate to the interests it seeks to 
protect, and which are germane to its purpose according to 30 TAC § 55.205(b)(3). 

The ED recommends finding that the hearing requests of SABEW substantially 
complied with both 30 TAC §§ 55.205(1) and (3). 

D. Whether SABEW complied with the conditions of 30 TAC §§ 55.205(b)(2) and (4) 
in relation to its hearing requests. 

The two most central conditions for associational standing, found at 
§§ 55.205(b)(2) and (4), require SABEW to identify one member of the group or 
association that would otherwise have standing to request a hearing in their own right, 
and that neither the claim asserted, nor the relief requested requires the participation 
of the member at the contested case hearing. 

SABEW identified three of its members for associational standing purposes; 
however, only one member must meet the requirements for associational standing for 
the group or association to be granted standing. Therefore, for brevity, the ED is 
providing only the analysis of the member, Mr. Curtis Miller, who complies with the 
requirements for associational standing. The ED first analyzes Mr. Miller’s affectedness 
as if Mr. Miller had submitted the hearing request himself.  

(1) Whether the hearing request of Curtis Miller complied with the requirements of 
30 TAC §§ 55.201(c) & (d). 

Mr. Miller filed a timely, written hearing request that provided the requisite 
contact information, supplied an address for the ED to map, raised relevant and 
material issues that form the basis of his hearing request in timely comments not 
withdrawn before the ED’s RTC was filed, and requested a hearing. 

Mr. Miller’s hearing request complied with 30 TAC §§ 55.201(c), and (d) because it 
effectively identified a personal justiciable interest in a written explanation plainly 
describing why Mr. Miller believes he will be affected by the application differently 
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than the public. Mr. Miller stated in his hearing request that he is a commercial 
fisherman and has owned his seafood business (Miller’s Seafood) since the mid-
1960s, he owns five commercial fishing boats that dock and unload at Miller’s 
Seafood’s Seadrift location, and he has recently expanded his business to include a 
fresh seafood market in Port Lavaca. Mr. Miller’s hearing request detailed that he has 
expanded from its Seadrift location to include a fresh seafood market in Port Lavaca 
but is concerned about plastic discharges from the Seadrift facility, toxins in oysters 
and shrimp, and water quality in general, as there has been a decline in oyster and 
shrimp populations in the San Antonio and Matagorda Bays. Mr. Miller worries that 
the increased discharges of plastic from the Seadrift facility will hurt the populations 
of fish, shrimp, and oysters that he provides and sells at both of Miller’s Seafood 
locations. Mr. Miller’s hearing request claims that plastics and other harmful 
pollutants may be discharged by the Seadrift facility into the waters he fishes for his 
business, which is an issue relevant and material to a decision on the application, and 
are issues addressed by the law under which the application is being considered. 

The ED recommends finding that Curtis Miller’s hearing request substantially 
complied with 30 TAC §§ 55.201(c) and 55.201(d). 

(2) Whether is an Affected Person under 30 TAC § 55.203.

Mr. Miller’s hearing request raised relevant and material fact issues because of
proximity to where the discharge route for the Seadrift facility’s Outfall Nos. 1, 2, 4, 
5, 6, 7, 8, 9, 10, and 12 enter San Antonio, Hynes, and Guadalupe Bays/Mission Lake 
in Segment No. 2462 of the Bays & Estuaries, which are designated as Oyster Waters 
by the Texas Surface Water Quality Standards. The GIS map prepared by the ED’s 
staff locates Mr. Millers’ Seadrift location of Miller’s Seafood Co. 2.1 miles from 
where the Seadrift Facility’s discharge route enters the bays referenced above. Given 
the volume of discharge from the outfalls utilizing the single discharge route, and 
the designated Oyster Waters where Mr. Miller obtains his products to sell through 
his business, the issue Mr. Miller raised related to increased discharges of plastic 
from the Seadrift facility negatively impacting the populations of fish, shrimp, and 
oysters where he fishes, is an issue addressed in the draft permit and is an economic 
interest unique to him because of the proximity his business is to where the 
discharge route enters the bays. This highlights that a reasonable relationship exists 
between the interests claimed and the activity regulated and increases the likelihood 
that Mr. Miller will be affected in a way not common to the public. 

The ED recommends that the Commission find that Curtis Miller is an Affected 
Person under 30 TAC § 55.203. 

The ED, having determined that a member that SABEW identified in its hearing 
requests would otherwise have standing to request a hearing in his own right, finds 
that SABEW complied with the conditions of 30 TAC § 55.205(b)(2). 

Regarding the conditions of 30 TAC § 55.205(b)(4), SABEW’s hearing requests allude 
to the fact that it often works with commercial fishermen, shrimpers and oystermen 
who fish in the bays referenced above to preserve and protect the bays by identifying 
violations of the Clean Water Act. In addition, neither the claim asserted, nor the relief 
requested requires the participation of Mr. Miller at the contested case hearing, and the 
ED finds that SABEW complied with the conditions of 30 TAC § 55.205(b)(4). 
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The ED recommends that the Commission find that SABEW met all the conditions 
for Associational Standing and is entitled to have its hearing requests granted 
pursuant to 30 TAC § 55.205(b). 

VIII. ISSUES RAISED IN REFERABLE HEARING REQUESTS: 

The following issues were raised in SABEW’s comments that were included in the 
hearing requests that were filed on the application during the comment period and 
therefore, can be said to have been timely comments on the application. 

1. Whether the information from the application justifies the increased volumes of 
discharges in the draft permit. 

This is a fact issue, and if it’s proven that this issue is factually accurate or 
relevant, this issue would be significant and material to a decision on the application. 

The ED concludes this issue is relevant and material, and if this case is referred to 
SOAH, the ED recommends the Commission refer this issue. 

2. Whether the Applicant’s compliance history indicates that the Applicant is 
unable to comply with the terms of the draft permit. 

This is a fact issue, and if it’s proven that this issue is factually accurate or 
relevant, this issue would be significant and material to a decision on the application. 

The ED concludes this issue is relevant and material, and if this case is referred to 
SOAH, the ED recommends the Commission refer this issue. 

3. Whether plastics discharged by the Seadrift facility will cause a violation of the 
Texas Surface Water Quality Standards and will negatively impact water quality, 
human health, and the environment. 

This is a fact issue, and if it’s proven that this issue is factually accurate or 
relevant, this issue would be significant and material to a decision on the application. 

The ED concludes this issue is relevant and material, and if this case is referred to 
SOAH, the ED recommends the Commission refer this issue. 

4. Whether the application is incomplete and whether that incompleteness renders 
the draft permit deficient. 

This is a fact issue, and if it’s proven that this issue is factually accurate or 
relevant, this issue would be significant and material to a decision on the application. 

The ED concludes this issue is relevant and material, and if this case is referred to 
SOAH, the ED recommends the Commission refer this issue. 

5. Whether the draft permit contains adequate provisions to limit the discharge of 
plastics in according to the TSWQS found in 30 TAC Ch. 307 of the TCEQ’s rules.  

This is a fact issue, and if it’s proven that this issue is factually accurate or 
relevant, this issue would be significant and material to a decision on the application. 

The ED concludes this issue is relevant and material, and if this case is referred to 
SOAH, the ED recommends the Commission refer this issue. 
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