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SOLUTIONS FOR BUSINESS & THE PLANET

Paul C. Sarahan
(512) 971-4156
paul.sarahan@eartheandwatergroup.com

July 28, 2025

Filed Electronically at: www.tceq.texas.gov/goto/comment

Office of the Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087, MC 105

Austin, TX 78711-3087

RE: Blizexas LLC, CN605898865; Rockingwall Ranch, RN111436440; Proposed Texas
Land Application Permit (TLAP) No. WQ0016111001; Reply by Shield Ranch and
Kevin Fleming to Responses Filed on Request for Reconsideration/Contested Case
Hearing

Dear Chief Clerk Gharis:

On behalf of my clients, I am submitting this Reply by Shield Ranch and Kevin Fleming to
Responses Filed on Request for Reconsideration/Contested Case Hearing.

Request for Reconsideration

Shield Ranch requested that the Executive Director’s staff reconsider the Blizexas application to
address the several substantive comments submitted by Shield Ranch regarding deficiencies in the
application. Shield Ranch appreciates the Executive Director’s inclusion of certain Special
Provisions in the Executive Director’s draft permit proposed in this matter. However, Shield Ranch
respectfully requests that the Commission order the reconsideration of the application to address
the following substantive deficiencies identified by Shield Ranch, including, but not limited to:

(1) The permit application has several inaccuracies that have yet to be corrected, including,
but not limited to:
a. Blizexas’s projections regarding the amount of wastewater that would be generated
at the music venue continue to be significantly underestimated;' and

! Shield Ranch has questions on the proposed number, frequency, and size of the events to be held at the site; and the
method of waste collection. Shield Ranch cannot verify the accuracy of the calculation or the determination of: a. The
design flow; b. The peak 2-hour flow; c. The sufficiency and the performance of the proposed capacity of the flow
equalization system, including, for example, the flow equalization tank, the aeration basin the aerobic digester, the
clarifier, and the chlorine contact chamber; d. The adequacy of the irrigation area; e. The adequacy of the tank storage
capacity; f. The adequacy of the annual cropping plan; g. The adequacy of the groundwater monitoring plan; h. The
adequacy of the soil’s water capacity; and i. The adequacy of the infiltration rate, the nitrogen application rate and
other dosing information.
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b. The application makes faulty assumptions in the calculations for the wastewater
treatment system design regarding the peaking factor and the unjustified
assumption of an influent with a BOD of 540 mg/L, when TCEQ’s rule, at 30 Tex.
Admin. Code § 217.32(a)(3), has 100 mg/L. BOD for a recreational park and 1000
mg/L for a restaurant;

(2) The proposed drip fields are insufficiently sized and inappropriately located, even with
Blizexas’s underestimated wastewater projections;

(3) The proposed buffer between the drip fields and adjacent properties is insufficient and does
not comply with applicable requirements;

(4) The application’s sewage sludge solids management plan, the Site Preparation Plan, and
the Soil Sampling and Testing plan do not comply with applicable requirements;

(5) The application includes insufficient information regarding Blizexas’s plans and capability
to respond to malfunctions in the Plant’s equipment;

(6) The application fails to include an engineering report, including plans and specifications,
that meets the requirements in 30 Tex. Admin. Code Chapter 222, Subsurface Drip
Dispersal Systems, Subchapter D: Design Criteria; and

(7) The draft permit does not include a prohibition on land application if a significant rain is
predicted to occur in the following three days, and Blizexas should be required to provide
the Executive Director, for her review and approval, a calculation of the amount of rain
that can be handled within each drip field without causing an overflow.

These issues were not addressed in the Executive Director’s Response to Comments. Shield Ranch
respectfully requests that the Commission order a reconsideration of the application to consider
each of these issues and determine what changes to the draft permit are appropriate.

Request for Contested Case Hearing

Party Status — Shield Ranch

Shield Ranch appreciates the recommendation by the Executive Director and the Office of Public
Interest Counsel (“OPIC”) that Shield Ranch should be designated as an affected party for purposes
of a contested case hearing in this matter.

Party Status — Kevin Fleming

Mr. Fleming appreciates the recommendation by OPIC that he should be designated as an affected
party for purposes of a contested case hearing in this matter.

Mr. Fleming respectfully requests that the Executive Director’s staff reconsider its
recommendation and recommend that he also be included as an affected party for purposes of a
contested case hearing in this matter.

Mr. Fleming is an affected person with respect to the pending matter. The interest he has claimed
(contamination of groundwater, which is used for his domestic water supplies; odors; surface water
protection) are protected by the law under which the application will be considered; he is in close
proximity to the site of the proposed discharge; a reasonable relationship exists between the
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interests claimed and the activity regulated; there is a likely impact of the regulated activity on his
and his family’s health and safety, and on their use of their property; there is a likely impact of the
regulated activity on use of the impacted natural resource (groundwater and surface water) by him
and his family; and he timely submitted comments on the application that were not withdrawn.>

Specifically, Mr. Fleming submitted four comments and hearing requests in this matter, dated
January 22, 2024, January 24, 2024, January 29, 2024, and April 2, 2025. He also provided oral
comments on January 29, 2024. Through these submissions to the Commission, Mr. Fleming
provided his address, asserted his property was approximately 0.7 miles from Blizexas’s proposed
wastewater discharge, and explained he had a water well on his property that provides his and his
family’s domestic water supplies. He also established that Barton Creek runs along his property.
By virtue of the location of his property, the flow of Barton Creek is downstream of Blizexas’s
site to Mr. Fleming’s property.

Mr. Fleming’s requests for hearing establish that the basis for his status as an affected party is most
similar to those individuals and entities that the Executive Director’s staff recommended be
granted affected party status. These included Jason Katz, Sue G. Munns, Carrie Napiorkowski,
Vic Napiorkowski, Shield Ranch, Richard Sorenson, Tracy Sorenson, and Steve Warntjes, each of
whom is “located less than 0.75 miles from the proposed wastewater treatment facility.”® The
Executive Director’s staff recommended that these parties be named as affected parties “based on
their close proximity to the land application areas as well as the types of interests claimed, which
include impacts on personal wells and livestock. Their proximity to the irrigation areas may also
affect the use and enjoyment of their property, which could be impacted by odors and the impacts
to groundwater.”*

The Executive Director’s staff has recommended Mr. Warntjes as an affected party, determining
his property is 0.74 miles from the Blizexas discharge point, but has not recommended affected
party status for Mr. Fleming, Mr. Warntjes’s adjacent neighbor,’ determining Mr. Fleming’s
property is 0.80 miles from the Blizexas discharge point. The Executive Director’s exhibit does
not describe how the distance from Blizexas’s property to Mr. Fleming’s property was measured,
i.e., from what point on Blizexas’s property to what point on Mr. Fleming’s.

Mr. Fleming notes that the Executive Director’s Attachment A, Appendix A states that the Shield
Ranch property is 0.37 miles from the Blizexas property, when all parties have acknowledged that
Blizexas and Shield Ranch share a property line. The distance measurement should be and is 0.00
miles. These facts demonstrate the potential inaccuracy of the measurements attributed to Mr.
Fleming’s property because it is apparent that the measurements were not made from the nearest
property line of Blizexas to the nearest property line of a party requesting a contested case hearing.

2 See 30 Tex. Admin. Code 55.203(c).

3 Executive Director’s Response, at 6.

41d.

5 Mr. Fleming’s property is directly adjacent to Mr. Warntjes’s property. Executive Director’s Response, Attachment
A and Appendix A (For reference, Mr. Fleming’s property is designated as Property 17, and Mr. Warntjes’s property
is designated as Property 56).
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Using Google Earth, the distance between the Blizexas and Fleming properties is measured at 0.38
miles. See Attachment A. According to Blizexas’s application, the closest drip pad is 900 feet from
that portion of the Blizexas property line. See Attachment B.® Even if the Commission measured
from that drip pad to Mr. Fleming’s property line (0.546 miles),’ the distance between Blizexas
and Mr. Fleming’s property would be less than 0.75 miles, which the Executive Director’s staff
used to define proximity for affected party status.

Mr. Fleming respectfully requests that the Executive Director and the Commission find that Mr.
Fleming’s property is in close proximity to the site of the proposed discharge, sufficient to be
designated an affected party.

Mr. Fleming uses his personal water well for domestic water supplies. His comments® raised
concerns about Blizexas’s system design and proposed operation, including:

e “stormwater inflows will cause overflows from the drip fields resulting in
contamination of groundwater;”

e “the application proposes inadequate nuisance odor abatement measures;”

e “the operations will endanger local groundwater supplies that are used by neighbors
for domestic’ and livestock purposes;” and

e “the proposed discharges will negatively impact Barton Creek.”!”

These issues are reflected in the Executive Director’s list of issues that should be considered in
a contested case hearing. Mr. Fleming is one of those who will be directly affected by
Blizexas’s proposed operations and he provided facts and raised issues to establish his affected
party status. He should be included among those granted affected party status “based on their
close proximity to the land application areas as well as the types of interests claimed, which
include impacts on personal wells and livestock. Their proximity to the irrigation areas may
also affect the use and enjoyment of their property, which could be impacted by odors and the
impacts to groundwater.”

Issues to be Referred to SOAH

Shield Ranch and Mr. Fleming appreciate the Executive Director’s recommendation of
seven issues for a contested case hearing before the State Office of Administrative Hearings
(“SOAH”), including:

e Issue A) Whether the draft permit is protective of human health.

e Issue B) Whether the draft permit is protective of water quality by preventing wastewater
effluent from discharging into surface waters or adversely affecting groundwater.

e Issue C) Whether the draft permit complies with applicable siting, buffer zone requirements
including odors, and effluent storage to protect against over-application and runoff of

6 Blizexas TLAP Application, Attachment 10.

7 Calculation: 1985 feet (Google Earth measurement) + 900 feet = 2885 feet = 0.546 miles.
8 See Mr. Fleming’s Comments, attached hereto as Attachment C.

% Including his family, given his well’s proximity to the proposed discharge location.

10 Fleming’s property is on Barton Creek, downstream of the site of the Blizexas
discharge.
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treated effluent from irrigation areas, as set forth in 30 Tex. Admin. Code Chapters 309 and
222.

Issue D) Whether the draft permit contains adequate effluent limitations and testing
requirements to prevent irrigation area nutrient accumulation and leaching past the rooting
zone.

Issue E) Whether the Applicant substantially complied with the applicable notice
requirements for the Application.

Issue F) Whether the draft permit is protective of wildlife, livestock, birds, and other
animals, including threatened and endangered species.

Issue G) Whether the application is administratively and technically complete.

OPIC recommended the inclusion of additional issues recommended by Shield Ranch, Kevin
Fleming and others. These include:

Issue H) Whether the application is complete and accurate, including required engineer
report and the calculations used to support the application and estimate effluent amounts.
Issue I) Whether the soil and geology of the site is compatible with the Facility and
accurately reflected in the Application and draft permit.

Issue J) Whether the application and draft permit are sufficient to prevent nuisance odor.!!
Issue K) Whether the application and draft permit comply with applicable requirements
related to sewage sludge solids management plan, recharge feature plan, soil evaluation,
site preparation plan, and soil sampling and testing.

Issue L) Whether the application and draft permit allows for an unacceptable amount of
impervious cover at the Facility’s site.

Issue M) Whether the application and site comply with applicable stormwater
requirements.

Issue N) Whether the application and draft permit sufficiently demonstrate that the
Applicant will be able to respond to Facility malfunctions.

Shield Ranch and Mr. Fleming also support OPIC’s recommendation that the following issues
proposed by other affected parties be referred to SOAH for a contested case hearing:

Issue O) Whether issuance of the draft permit is contrary to the State's regionalization
policy or whether the Commission should deny or alter the terms and conditions of the
draft permit based on consideration of need under Texas Water Code § 26.0282.

Issue P) Whether the Application demonstrates that Applicant has sufficient ownership
interests in the property where the Facility is proposed to be located.

' While buffer zones are addressed in Issue C above, buffer zones alone are not the means of preventing nuisance
odors, and the prevention of such odors is an applicable requirement.



Office of the Chief Clerk

Shield Ranch/Kevin Fleming Reply re:

Request for Reconsideration/Contested Case Hearing
July 28, 2025

Page 6

In addition, Shield Ranch and Kevin Fleming propose the following additional issues, which were
included in their respective requests for contested case hearing, be referred to SOAH for a
contested case hearing:

e Issue Q) Whether the application and draft permit have adequate provisions for ensuring
sufficient water resources to maintain vegetation and prevent dust nuisance emissions.

e Issue R) Whether the draft permit, if issued, should include a prohibition on land
application if a significant rain is predicted to occur in the following three days, and a
provision requiring Blizexas to provide the Executive Director, for her review and
approval, a calculation of the amount of rain that can be handled within each drip field
without causing an overflow.

Shield Ranch and Mr. Fleming respectfully request that the Commission order that Issues
A) through R) be referred to SOAH for a contested case hearing.

I appreciate your consideration of Shield Ranch’s and Mr. Fleming’s Reply, Shield
Ranch’s Request for Reconsideration, and Shield Ranch’s and Mr. Fleming’s respective
Requests for Contested Case Hearing. Please contact me if you have any questions.

Sincerely,

Vs am

Paul C. Sarahan
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- WWPERMIT

WQ0016111001

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

04/02/2025 10:34 AM

Hearing Request
English

Dear Chief Clerk Gharis: My name is
Kevin Fleming. My address is 14230
Fitzhugh Road, Austin, TX 78736, and
I can be reached at (512) 633-0668.
My property is located approximately
0.7 miles from the proposed
wastewater discharge. Barton Creek
runs along my property. I have a well
on my property that provides our
domestic water supplies. I request a
contested case hearing regarding
Blizexas LLC's application for proposed
Texas Land Application Permit No.
WQ0016111001. I submitted public
comments regarding the application
and the proposed permit on August
28, 2023, and January 29, 2024.
Following issuance of the Executive
Director's Response to Comments, I
continue to have the following
disputed issues of fact: (1) the permit
application has several inaccuracies
that have yet to be corrected; (2) the
proposed drip fields are insufficiently-
sized and inappropriately-located; (3)
the design of the site will allow for
stormwater inflows into the drip
fields; (4) these stormwater inflows
will cause overflows from the drip
fields resulting in contamination of
groundwater and surface waters; (5)
the geology of the site, which includes
limestone and karst features, is
incompatible with the proposed land
application; (6) the application
significantly underestimates the
amount of wastewater that will be
generated at the proposed site; (7)
the application proposes insufficient
storage capacity to properly handle
the amount of wastewater that will be
generated at the proposed site; (8)
the application proposes inadequate
nuisance odor abatement measures;
(9) the proposed buffer between the
drip fields and adjacent properties is
insufficient and does not comply with
applicable requirements; (10) the
application's sewage sludge solids
management plan, the Recharg more

- WWPERMIT

WQ0016111001

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

01/29/2024 7:00 PM

Hearing Request
English

- WWPERMIT

WQ0016111001

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

01/29/2024 7:00 PM

Comment - Oral
at Public Meeting
- English

l.Listen to Public Meeting MP3 (MP3
format)

(Recording is the full public meeting
at which oral comment was made.)
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WQ0016111001
- WWPERMIT

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

Hearing Request

01/24/2024 6:56 PM English

In addition to my previous comments,
I would like to request a contested
case hearing

WQO0016111001
- WWPERMIT

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

Hearing Request

01/22/2024 5:49 PM English

I live at 14230 Fitzhugh Road,
approximately 1/2 mile from the
proposed venue. I have a well on my
property that is my sole source of
drinking water. I am requesting a
public hearing for wastewater permit
as there are multiple concerns about
the impact this development will have
on our water quality in the area. the
quality of well water could be directly
impacted by the wastewater uses of
this site into the aquifer and to our
drinking water. Stormwater runoff. We
have heard rumors that the developer
has or will purchase land across
Fitzhugh Road for parking. If that is
so, the parking area should be
designed and included in this
application. Otherwise we do not have
the full picture of the development.
Please ask the developer this question
and request their application be
updated before the public hearing.
The runoff. If not properly maintained
will end up in Barton Creek and likely
damage the already fragile drainage
ditch along Fitzhugh Road. The
drainage during a rain event is
remarkable. If their ponds are not
perfect the damage could be serious
as pollutants will be in the creek
within minutes. The parking lot is
virtually 100% impervious coverage.
Is this a water quality pond or just
detention. with 2000 cars, the oil and
rubber will be extensive. How is this
addressed? The well they plan will
most likely deplete the aquifer in the
area. There are many wells that go
dry frequently in the area that cost
the area residents dearly and could be
without water for days or longer. Has
the full impact been weighed for the
well on this site? Expansion. Will they
expand their hours, dates the venue
will be operated? Will they add
restaurants, an indoor venue? Much of
this is not clear. How could TCEQ
approve this application without
answers to these questions. Please
clarify the use will not be expanded,
nor will more events b more
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Dear Chief Clerk Gharis:

My name is Kevin Fleming. My address is 14230 Fitzhugh Road, Austin, TX
78736, and I can be reached at (512) 633-0668. My property is located
approximately 0.7 miles from the proposed wastewater discharge. Barton
Creek runs along my property. I have a well on my property that provides
our domestic water supplies. I request a contested case hearing regarding
Blizexas LLC's application for proposed Texas Land Application Permit No.
WQ0016111001.

I submitted public comments regarding the application and the proposed
permit on August 28, 2023, and January 29, 2024. Following issuance of
the Executive Director's Response to Comments, I continue to have the
following disputed issues of fact: (1) the permit application has several
inaccuracies that have yet to be corrected; (2) the proposed drip fields are
insufficiently-sized and inappropriately-located; (3) the design of the site
will allow for stormwater inflows into the drip fields; (4) these stormwater
inflows will cause overflows from the drip fields resulting in contamination
of groundwater and surface waters; (5) the geology of the site, which
includes limestone and karst features, is incompatible with the proposed
land application; (6) the application significantly underestimates the
amount of wastewater that will be generated at the proposed site; (7) the
application proposes insufficient storage capacity to properly handle the
amount of wastewater that will be generated at the proposed site; (8) the
application proposes inadequate nuisance odor abatement measures; (9)
the proposed buffer between the drip fields and adjacent properties is
insufficient and does not comply with applicable requirements; (10) the
application's sewage sludge solids management plan, the Recharge Feature
Plan, the Soil Evaluation, the Site Preparation Plan, and the Soil Sampling
and Testing do not comply with applicable requirements; (11) the
application has inadequate provisions for ensuring sufficient water
resources to maintain vegetation and prevent dust nuisance emissions;
(12) the operations will endanger local groundwater supplies that are used
by neighbors for domestic and livestock purposes; (13) the proposed
discharges will negatively impact Barton Creek; (14) the application
includes insufficient information regarding Blizexas's plans and capability to
respond to malfunctions in the Plant's equipment; (15) the application
makes faulty assumptions in the calculations for the wastewater treatment
system design; (16) the application fails to include an engineering report,
including plans and specifications, that meets the requirements in 30 TAC
Chapter 222, Subsurface Drip Dispersal Systems, Subchapter D: Design
Criteria; (17) the permit should include discharge limits for Nitrogen and
Phosphorus from any authorized discharge and decrease the permitted
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discharge limits for Total Suspended Solids ("TSS") and Biochemical Oxygen
Demand ("BOD"), specifically, a maximum limit of 5 mg/1 for both TSS and
BOD; 2 mg/1 Ammonia-Nitrogen (NH3-N); and 1 mg/1 for Total
Phosphorus; (18) the proposed impervious cover at 66.45% of the site
under the available site design documents is unacceptable; heightens the
potential for stormwater overflows into the proposed drip fields; and
increases the likelihood of overflows out of those drip fields resulting in
contamination of groundwater and surface waters; and (19) the concern
regarding the proposed impervious cover is exacerbated by the inadequacy
of the post-construction stormwater control and detention measures
proposed by Blizexas.

I specifically dispute the Executive Director's responses to Comments 1-9,
11, 12, 15 and 17, as grouped by the Executive Director, as they fail to
address the substance of my comments and fail to make sufficient changes
in the draft permit to address the concerns I raised in my comments.

I am an affected party because my personal justiciable interest is affected
by the application. My ,property is located approximately 0.7 miles from the
proposed wastewater discharge, and I have a well on my property that
provides our domestic water supplies. Because of the proximity of Blizexas's
site to my property and the impacts that Blizexas's discharges will have on
my property, including my well, as set forth above, I will be adversely
affected by the proposed facility in a manner not common to members of
the general public.

I appreciate your consideration of my request for a contested case hearing.
Please contact me if you have any questions.
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SOLUTIONS FOR BUSINESS & THE PLANET

Paul C. Sarahan
(512) 971-4156
paul.sarahan@eartheandwatergroup.com

July 28, 2025

Filed Electronically at: www.tceq.texas.gov/goto/comment

Office of the Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087, MC 105

Austin, TX 78711-3087

RE: Blizexas LLC, CN605898865; Rockingwall Ranch, RN111436440; Proposed Texas
Land Application Permit (TLAP) No. WQ0016111001; Reply by Shield Ranch and
Kevin Fleming to Responses Filed on Request for Reconsideration/Contested Case
Hearing

Dear Chief Clerk Gharis:

On behalf of my clients, I am submitting this Reply by Shield Ranch and Kevin Fleming to
Responses Filed on Request for Reconsideration/Contested Case Hearing.

Request for Reconsideration

Shield Ranch requested that the Executive Director’s staff reconsider the Blizexas application to
address the several substantive comments submitted by Shield Ranch regarding deficiencies in the
application. Shield Ranch appreciates the Executive Director’s inclusion of certain Special
Provisions in the Executive Director’s draft permit proposed in this matter. However, Shield Ranch
respectfully requests that the Commission order the reconsideration of the application to address
the following substantive deficiencies identified by Shield Ranch, including, but not limited to:

(1) The permit application has several inaccuracies that have yet to be corrected, including,
but not limited to:
a. Blizexas’s projections regarding the amount of wastewater that would be generated
at the music venue continue to be significantly underestimated;' and

! Shield Ranch has questions on the proposed number, frequency, and size of the events to be held at the site; and the
method of waste collection. Shield Ranch cannot verify the accuracy of the calculation or the determination of: a. The
design flow; b. The peak 2-hour flow; c. The sufficiency and the performance of the proposed capacity of the flow
equalization system, including, for example, the flow equalization tank, the aeration basin the aerobic digester, the
clarifier, and the chlorine contact chamber; d. The adequacy of the irrigation area; e. The adequacy of the tank storage
capacity; f. The adequacy of the annual cropping plan; g. The adequacy of the groundwater monitoring plan; h. The
adequacy of the soil’s water capacity; and i. The adequacy of the infiltration rate, the nitrogen application rate and
other dosing information.
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b. The application makes faulty assumptions in the calculations for the wastewater
treatment system design regarding the peaking factor and the unjustified
assumption of an influent with a BOD of 540 mg/L, when TCEQ’s rule, at 30 Tex.
Admin. Code § 217.32(a)(3), has 100 mg/L. BOD for a recreational park and 1000
mg/L for a restaurant;

(2) The proposed drip fields are insufficiently sized and inappropriately located, even with
Blizexas’s underestimated wastewater projections;

(3) The proposed buffer between the drip fields and adjacent properties is insufficient and does
not comply with applicable requirements;

(4) The application’s sewage sludge solids management plan, the Site Preparation Plan, and
the Soil Sampling and Testing plan do not comply with applicable requirements;

(5) The application includes insufficient information regarding Blizexas’s plans and capability
to respond to malfunctions in the Plant’s equipment;

(6) The application fails to include an engineering report, including plans and specifications,
that meets the requirements in 30 Tex. Admin. Code Chapter 222, Subsurface Drip
Dispersal Systems, Subchapter D: Design Criteria; and

(7) The draft permit does not include a prohibition on land application if a significant rain is
predicted to occur in the following three days, and Blizexas should be required to provide
the Executive Director, for her review and approval, a calculation of the amount of rain
that can be handled within each drip field without causing an overflow.

These issues were not addressed in the Executive Director’s Response to Comments. Shield Ranch
respectfully requests that the Commission order a reconsideration of the application to consider
each of these issues and determine what changes to the draft permit are appropriate.

Request for Contested Case Hearing

Party Status — Shield Ranch

Shield Ranch appreciates the recommendation by the Executive Director and the Office of Public
Interest Counsel (“OPIC”) that Shield Ranch should be designated as an affected party for purposes
of a contested case hearing in this matter.

Party Status — Kevin Fleming

Mr. Fleming appreciates the recommendation by OPIC that he should be designated as an affected
party for purposes of a contested case hearing in this matter.

Mr. Fleming respectfully requests that the Executive Director’s staff reconsider its
recommendation and recommend that he also be included as an affected party for purposes of a
contested case hearing in this matter.

Mr. Fleming is an affected person with respect to the pending matter. The interest he has claimed
(contamination of groundwater, which is used for his domestic water supplies; odors; surface water
protection) are protected by the law under which the application will be considered; he is in close
proximity to the site of the proposed discharge; a reasonable relationship exists between the
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interests claimed and the activity regulated; there is a likely impact of the regulated activity on his
and his family’s health and safety, and on their use of their property; there is a likely impact of the
regulated activity on use of the impacted natural resource (groundwater and surface water) by him
and his family; and he timely submitted comments on the application that were not withdrawn.>

Specifically, Mr. Fleming submitted four comments and hearing requests in this matter, dated
January 22, 2024, January 24, 2024, January 29, 2024, and April 2, 2025. He also provided oral
comments on January 29, 2024. Through these submissions to the Commission, Mr. Fleming
provided his address, asserted his property was approximately 0.7 miles from Blizexas’s proposed
wastewater discharge, and explained he had a water well on his property that provides his and his
family’s domestic water supplies. He also established that Barton Creek runs along his property.
By virtue of the location of his property, the flow of Barton Creek is downstream of Blizexas’s
site to Mr. Fleming’s property.

Mr. Fleming’s requests for hearing establish that the basis for his status as an affected party is most
similar to those individuals and entities that the Executive Director’s staff recommended be
granted affected party status. These included Jason Katz, Sue G. Munns, Carrie Napiorkowski,
Vic Napiorkowski, Shield Ranch, Richard Sorenson, Tracy Sorenson, and Steve Warntjes, each of
whom is “located less than 0.75 miles from the proposed wastewater treatment facility.”® The
Executive Director’s staff recommended that these parties be named as affected parties “based on
their close proximity to the land application areas as well as the types of interests claimed, which
include impacts on personal wells and livestock. Their proximity to the irrigation areas may also
affect the use and enjoyment of their property, which could be impacted by odors and the impacts
to groundwater.”*

The Executive Director’s staff has recommended Mr. Warntjes as an affected party, determining
his property is 0.74 miles from the Blizexas discharge point, but has not recommended affected
party status for Mr. Fleming, Mr. Warntjes’s adjacent neighbor,’ determining Mr. Fleming’s
property is 0.80 miles from the Blizexas discharge point. The Executive Director’s exhibit does
not describe how the distance from Blizexas’s property to Mr. Fleming’s property was measured,
i.e., from what point on Blizexas’s property to what point on Mr. Fleming’s.

Mr. Fleming notes that the Executive Director’s Attachment A, Appendix A states that the Shield
Ranch property is 0.37 miles from the Blizexas property, when all parties have acknowledged that
Blizexas and Shield Ranch share a property line. The distance measurement should be and is 0.00
miles. These facts demonstrate the potential inaccuracy of the measurements attributed to Mr.
Fleming’s property because it is apparent that the measurements were not made from the nearest
property line of Blizexas to the nearest property line of a party requesting a contested case hearing.

2 See 30 Tex. Admin. Code 55.203(c).

3 Executive Director’s Response, at 6.

41d.

5 Mr. Fleming’s property is directly adjacent to Mr. Warntjes’s property. Executive Director’s Response, Attachment
A and Appendix A (For reference, Mr. Fleming’s property is designated as Property 17, and Mr. Warntjes’s property
is designated as Property 56).
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Using Google Earth, the distance between the Blizexas and Fleming properties is measured at 0.38
miles. See Attachment A. According to Blizexas’s application, the closest drip pad is 900 feet from
that portion of the Blizexas property line. See Attachment B.® Even if the Commission measured
from that drip pad to Mr. Fleming’s property line (0.546 miles),’ the distance between Blizexas
and Mr. Fleming’s property would be less than 0.75 miles, which the Executive Director’s staff
used to define proximity for affected party status.

Mr. Fleming respectfully requests that the Executive Director and the Commission find that Mr.
Fleming’s property is in close proximity to the site of the proposed discharge, sufficient to be
designated an affected party.

Mr. Fleming uses his personal water well for domestic water supplies. His comments® raised
concerns about Blizexas’s system design and proposed operation, including:

e “stormwater inflows will cause overflows from the drip fields resulting in
contamination of groundwater;”

e “the application proposes inadequate nuisance odor abatement measures;”

e “the operations will endanger local groundwater supplies that are used by neighbors
for domestic’ and livestock purposes;” and

e “the proposed discharges will negatively impact Barton Creek.”!”

These issues are reflected in the Executive Director’s list of issues that should be considered in
a contested case hearing. Mr. Fleming is one of those who will be directly affected by
Blizexas’s proposed operations and he provided facts and raised issues to establish his affected
party status. He should be included among those granted affected party status “based on their
close proximity to the land application areas as well as the types of interests claimed, which
include impacts on personal wells and livestock. Their proximity to the irrigation areas may
also affect the use and enjoyment of their property, which could be impacted by odors and the
impacts to groundwater.”

Issues to be Referred to SOAH

Shield Ranch and Mr. Fleming appreciate the Executive Director’s recommendation of
seven issues for a contested case hearing before the State Office of Administrative Hearings
(“SOAH”), including:

e Issue A) Whether the draft permit is protective of human health.

e Issue B) Whether the draft permit is protective of water quality by preventing wastewater
effluent from discharging into surface waters or adversely affecting groundwater.

e Issue C) Whether the draft permit complies with applicable siting, buffer zone requirements
including odors, and effluent storage to protect against over-application and runoff of

6 Blizexas TLAP Application, Attachment 10.

7 Calculation: 1985 feet (Google Earth measurement) + 900 feet = 2885 feet = 0.546 miles.
8 See Mr. Fleming’s Comments, attached hereto as Attachment C.

% Including his family, given his well’s proximity to the proposed discharge location.

10 Fleming’s property is on Barton Creek, downstream of the site of the Blizexas
discharge.
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treated effluent from irrigation areas, as set forth in 30 Tex. Admin. Code Chapters 309 and
222.

Issue D) Whether the draft permit contains adequate effluent limitations and testing
requirements to prevent irrigation area nutrient accumulation and leaching past the rooting
zone.

Issue E) Whether the Applicant substantially complied with the applicable notice
requirements for the Application.

Issue F) Whether the draft permit is protective of wildlife, livestock, birds, and other
animals, including threatened and endangered species.

Issue G) Whether the application is administratively and technically complete.

OPIC recommended the inclusion of additional issues recommended by Shield Ranch, Kevin
Fleming and others. These include:

Issue H) Whether the application is complete and accurate, including required engineer
report and the calculations used to support the application and estimate effluent amounts.
Issue I) Whether the soil and geology of the site is compatible with the Facility and
accurately reflected in the Application and draft permit.

Issue J) Whether the application and draft permit are sufficient to prevent nuisance odor.!!
Issue K) Whether the application and draft permit comply with applicable requirements
related to sewage sludge solids management plan, recharge feature plan, soil evaluation,
site preparation plan, and soil sampling and testing.

Issue L) Whether the application and draft permit allows for an unacceptable amount of
impervious cover at the Facility’s site.

Issue M) Whether the application and site comply with applicable stormwater
requirements.

Issue N) Whether the application and draft permit sufficiently demonstrate that the
Applicant will be able to respond to Facility malfunctions.

Shield Ranch and Mr. Fleming also support OPIC’s recommendation that the following issues
proposed by other affected parties be referred to SOAH for a contested case hearing:

Issue O) Whether issuance of the draft permit is contrary to the State's regionalization
policy or whether the Commission should deny or alter the terms and conditions of the
draft permit based on consideration of need under Texas Water Code § 26.0282.

Issue P) Whether the Application demonstrates that Applicant has sufficient ownership
interests in the property where the Facility is proposed to be located.

' While buffer zones are addressed in Issue C above, buffer zones alone are not the means of preventing nuisance
odors, and the prevention of such odors is an applicable requirement.
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In addition, Shield Ranch and Kevin Fleming propose the following additional issues, which were
included in their respective requests for contested case hearing, be referred to SOAH for a
contested case hearing:

e Issue Q) Whether the application and draft permit have adequate provisions for ensuring
sufficient water resources to maintain vegetation and prevent dust nuisance emissions.

e Issue R) Whether the draft permit, if issued, should include a prohibition on land
application if a significant rain is predicted to occur in the following three days, and a
provision requiring Blizexas to provide the Executive Director, for her review and
approval, a calculation of the amount of rain that can be handled within each drip field
without causing an overflow.

Shield Ranch and Mr. Fleming respectfully request that the Commission order that Issues
A) through R) be referred to SOAH for a contested case hearing.

I appreciate your consideration of Shield Ranch’s and Mr. Fleming’s Reply, Shield
Ranch’s Request for Reconsideration, and Shield Ranch’s and Mr. Fleming’s respective
Requests for Contested Case Hearing. Please contact me if you have any questions.

Sincerely,

Vs am

Paul C. Sarahan
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- WWPERMIT

WQ0016111001

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

04/02/2025 10:34 AM

Hearing Request
English

Dear Chief Clerk Gharis: My name is
Kevin Fleming. My address is 14230
Fitzhugh Road, Austin, TX 78736, and
I can be reached at (512) 633-0668.
My property is located approximately
0.7 miles from the proposed
wastewater discharge. Barton Creek
runs along my property. I have a well
on my property that provides our
domestic water supplies. I request a
contested case hearing regarding
Blizexas LLC's application for proposed
Texas Land Application Permit No.
WQ0016111001. I submitted public
comments regarding the application
and the proposed permit on August
28, 2023, and January 29, 2024.
Following issuance of the Executive
Director's Response to Comments, I
continue to have the following
disputed issues of fact: (1) the permit
application has several inaccuracies
that have yet to be corrected; (2) the
proposed drip fields are insufficiently-
sized and inappropriately-located; (3)
the design of the site will allow for
stormwater inflows into the drip
fields; (4) these stormwater inflows
will cause overflows from the drip
fields resulting in contamination of
groundwater and surface waters; (5)
the geology of the site, which includes
limestone and karst features, is
incompatible with the proposed land
application; (6) the application
significantly underestimates the
amount of wastewater that will be
generated at the proposed site; (7)
the application proposes insufficient
storage capacity to properly handle
the amount of wastewater that will be
generated at the proposed site; (8)
the application proposes inadequate
nuisance odor abatement measures;
(9) the proposed buffer between the
drip fields and adjacent properties is
insufficient and does not comply with
applicable requirements; (10) the
application's sewage sludge solids
management plan, the Recharg more

- WWPERMIT

WQ0016111001

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

01/29/2024 7:00 PM

Hearing Request
English

- WWPERMIT

WQ0016111001

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

01/29/2024 7:00 PM

Comment - Oral
at Public Meeting
- English

l.Listen to Public Meeting MP3 (MP3
format)

(Recording is the full public meeting
at which oral comment was made.)
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WQ0016111001
- WWPERMIT

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

Hearing Request

01/24/2024 6:56 PM English

In addition to my previous comments,
I would like to request a contested
case hearing

WQO0016111001
- WWPERMIT

2025-
0543-
MWD

BLIZEXAS
LLC

FLEMING,
KEVIN A

Hearing Request

01/22/2024 5:49 PM English

I live at 14230 Fitzhugh Road,
approximately 1/2 mile from the
proposed venue. I have a well on my
property that is my sole source of
drinking water. I am requesting a
public hearing for wastewater permit
as there are multiple concerns about
the impact this development will have
on our water quality in the area. the
quality of well water could be directly
impacted by the wastewater uses of
this site into the aquifer and to our
drinking water. Stormwater runoff. We
have heard rumors that the developer
has or will purchase land across
Fitzhugh Road for parking. If that is
so, the parking area should be
designed and included in this
application. Otherwise we do not have
the full picture of the development.
Please ask the developer this question
and request their application be
updated before the public hearing.
The runoff. If not properly maintained
will end up in Barton Creek and likely
damage the already fragile drainage
ditch along Fitzhugh Road. The
drainage during a rain event is
remarkable. If their ponds are not
perfect the damage could be serious
as pollutants will be in the creek
within minutes. The parking lot is
virtually 100% impervious coverage.
Is this a water quality pond or just
detention. with 2000 cars, the oil and
rubber will be extensive. How is this
addressed? The well they plan will
most likely deplete the aquifer in the
area. There are many wells that go
dry frequently in the area that cost
the area residents dearly and could be
without water for days or longer. Has
the full impact been weighed for the
well on this site? Expansion. Will they
expand their hours, dates the venue
will be operated? Will they add
restaurants, an indoor venue? Much of
this is not clear. How could TCEQ
approve this application without
answers to these questions. Please
clarify the use will not be expanded,
nor will more events b more
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Dear Chief Clerk Gharis:

My name is Kevin Fleming. My address is 14230 Fitzhugh Road, Austin, TX
78736, and I can be reached at (512) 633-0668. My property is located
approximately 0.7 miles from the proposed wastewater discharge. Barton
Creek runs along my property. I have a well on my property that provides
our domestic water supplies. I request a contested case hearing regarding
Blizexas LLC's application for proposed Texas Land Application Permit No.
WQ0016111001.

I submitted public comments regarding the application and the proposed
permit on August 28, 2023, and January 29, 2024. Following issuance of
the Executive Director's Response to Comments, I continue to have the
following disputed issues of fact: (1) the permit application has several
inaccuracies that have yet to be corrected; (2) the proposed drip fields are
insufficiently-sized and inappropriately-located; (3) the design of the site
will allow for stormwater inflows into the drip fields; (4) these stormwater
inflows will cause overflows from the drip fields resulting in contamination
of groundwater and surface waters; (5) the geology of the site, which
includes limestone and karst features, is incompatible with the proposed
land application; (6) the application significantly underestimates the
amount of wastewater that will be generated at the proposed site; (7) the
application proposes insufficient storage capacity to properly handle the
amount of wastewater that will be generated at the proposed site; (8) the
application proposes inadequate nuisance odor abatement measures; (9)
the proposed buffer between the drip fields and adjacent properties is
insufficient and does not comply with applicable requirements; (10) the
application's sewage sludge solids management plan, the Recharge Feature
Plan, the Soil Evaluation, the Site Preparation Plan, and the Soil Sampling
and Testing do not comply with applicable requirements; (11) the
application has inadequate provisions for ensuring sufficient water
resources to maintain vegetation and prevent dust nuisance emissions;
(12) the operations will endanger local groundwater supplies that are used
by neighbors for domestic and livestock purposes; (13) the proposed
discharges will negatively impact Barton Creek; (14) the application
includes insufficient information regarding Blizexas's plans and capability to
respond to malfunctions in the Plant's equipment; (15) the application
makes faulty assumptions in the calculations for the wastewater treatment
system design; (16) the application fails to include an engineering report,
including plans and specifications, that meets the requirements in 30 TAC
Chapter 222, Subsurface Drip Dispersal Systems, Subchapter D: Design
Criteria; (17) the permit should include discharge limits for Nitrogen and
Phosphorus from any authorized discharge and decrease the permitted
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discharge limits for Total Suspended Solids ("TSS") and Biochemical Oxygen
Demand ("BOD"), specifically, a maximum limit of 5 mg/1 for both TSS and
BOD; 2 mg/1 Ammonia-Nitrogen (NH3-N); and 1 mg/1 for Total
Phosphorus; (18) the proposed impervious cover at 66.45% of the site
under the available site design documents is unacceptable; heightens the
potential for stormwater overflows into the proposed drip fields; and
increases the likelihood of overflows out of those drip fields resulting in
contamination of groundwater and surface waters; and (19) the concern
regarding the proposed impervious cover is exacerbated by the inadequacy
of the post-construction stormwater control and detention measures
proposed by Blizexas.

I specifically dispute the Executive Director's responses to Comments 1-9,
11, 12, 15 and 17, as grouped by the Executive Director, as they fail to
address the substance of my comments and fail to make sufficient changes
in the draft permit to address the concerns I raised in my comments.

I am an affected party because my personal justiciable interest is affected
by the application. My ,property is located approximately 0.7 miles from the
proposed wastewater discharge, and I have a well on my property that
provides our domestic water supplies. Because of the proximity of Blizexas's
site to my property and the impacts that Blizexas's discharges will have on
my property, including my well, as set forth above, I will be adversely
affected by the proposed facility in a manner not common to members of
the general public.

I appreciate your consideration of my request for a contested case hearing.
Please contact me if you have any questions.
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