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APPLICATION BY NOVA368, LLC
FOR TEXAS LAND APPLICATION

§ BEFORE THE
§

PERMIT NO. WQ0016488001 §
§

TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY

NOVA368., LLC’S RESPONSE TO HEARING REQUESTS

TO THE HONORABLE COMMISSIONERS:

COMES NOW, Applicant Nova368, LLC (Nova or Applicant) and files this Response to
Hearing Requests relating to the issuance of proposed Texas Land Application Permit (TLAP) No.
WQ0016488001, and would respectfully show the following:

I. SUMMARY OF RESPONSE

The Texas Commission on Environmental Quality (TCEQ or Commission) received
filings from six (6) individuals and the City of Georgetown (Georgetown).! As described below,
none of the hearing requests raise a single relevant and material issue by an affected person with a
justiciable interest. Therefore, the Commission should deny all requests and remand the
application to the Executive Director for the issuance of the uncontested TLAP permit.
Alternatively, should TCEQ grant any request and refer this case to the State Office of
Administrative Hearings (SOAH) for hearing, it should limit the issues as set forth below and
direct that the proceeding not exceed 180 days consistent with section 2003.047(e-2)(1) of the

Texas Government Code.
II. BACKGROUND

Applicant seeks a no-discharge permit that would authorize the disposal of treated domestic
wastewater from a wastewater treatment plant (WWTP) by land application. The proposed
WWTP will serve a multi-family development in Williamson County, Texas which is located over
the Edwards Aquifer Recharge Zone. The TLAP would authorize the disposal of 56,500 gallons

per day of treated effluent on 16.5 acres in the final phase with an application rate of 3.841 acre-

! Hearing requestors’ locations are identified in the attached Exhibit A Landowner Map based on the TLAP
Application filed on February 15, 2024.



feet per year. The Draft Permit proposes effluent limitations in all phases of 20 mg/L biochemical
oxygen demand five-day (BODs) and 20mg/L total suspended solids (TSS) with a chlorine residual
requirement of 1.0 mg/L after a detention time of at least 20 minutes based on peak flow, consistent
with TCEQ’s Edwards Aquifer rules, title 30 Tex. Admin. Code (TAC) § 213.6(b)(2) and § 309.4

relating to effluent limitations.?
III. AUTHORITY

For a hearing request to be granted, an “affected person” with a personal justiciable interest
must demonstrate a non-speculative injury resulting from the granting of the permit.
Section 55.203 provides the standing criteria for both the individuals and Georgetown in this case,

as follows:

(a) For any application, an affected person is one who has a personal justiciable
interest related to a legal right, duty, privilege, power, or economic interest
affected by the application. An interest common to members of the general
public does not qualify as a personal justiciable interest.

(b) Except as provided by § 55.103 of this title (relating to Definitions),
governmental entities, including local governments and public agencies,
with authority under state law over issues raised by the application may be
considered affected persons.

(c) In determining whether a person is an affected person, all factors shall be
considered, including, but not limited to, the following:

(1) whether the interest claimed is one protected by the law under which
the application will be considered;

(2) distance restrictions or other limitations imposed by law on the
affected interest;

3) whether a reasonable relationship exists between the interest
claimed and the activity regulated,

4) likely impact of the regulated activity on the health and safety of the
person, and on the use of property of the person;

(5) likely impact of the regulated activity on use of the impacted natural
resource by the person;

(6) for a hearing request on an application filed on or after
September 1, 2015, whether the requester timely submitted
comments on the application that were not withdrawn; and

230 TAC §§ 213.6(b)(2), 309.4; See also Sept. 11, 2024 ED’s Technical Summary and Preliminary Decision at 2.

Nova368, LLC’s Response to Hearing Requests Page 2 of 8



(7 for governmental entities, their statutory authority over or interest in
the issues relevant to the application.

(d) In determining whether a person is an affected person for the purpose of
granting a hearing request for an application filed on or after September 1,
2015, the commission may also consider the following:

(1) the merits of the wunderlying application and supporting
documentation in the commission’s administrative record, including
whether the application meets the requirements for permit issuance;

(2) the analysis and opinions of the executive director; and

3) any other expert reports, affidavits, opinions, or data submitted by
the executive director, the applicant, or hearing requestor. . . . .

IV.  RESPONSE TO GEORGETOWN

On page seven (7) of its Hearing Request, Georgetown categorically admits the proposed
site of the WWTP is “outside the ETJ and corporate limits” of the city.> Further, in order to be
an affected person with standing as a governmental entity, Georgetown must demonstrate that it
has authority under state law over issues raised by the Application under 30 TAC § 55.203(b) and
(c)(7).* The city has no such authority over TLAP applications which are under the sole
jurisdiction of TCEQ. Still, Georgetown generally cites its police powers, but “it is the general
rule that a city may only exercise its powers within its corporate limits unless its authority is
expressly extended.” Additionally, “a city must have express (or implied when such power is
reasonably incident to those expressly granted) statutory authority to exercise its extraterritorial
power.”® No statute has expressly or impliedly conferred authority to a home-rule city like
Georgetown over TLAP applications. Additionally, affected person standing may not be granted
on the novel basis of “pocket” standing which it now claims, by virtue of the site merely being

located adjacent to its ETJ and corporate limit boundaries.

Additionally, Georgetown’s entire hearing request is founded on the premise that it has a

sewage collection system and WWTP near the site and could better serve Applicant’s

3 City of Georgetown Hearing Request at 7 (Sept. 19, 2025) (emphasis added).
430 TAC § 55.203 (emphasis added).
5 City of Lubbock v. Phillips Petroleum Co., 41 S.W.3d 149, 159 (Tex. App. — Amarillo 2000, no pet.).

® Austin v. Jamail, 662 S.W.2d 779 (Tex. App. — Austin 1983, writ dism’d w.0.j.). Also see Tex. Civ. Prac. & Rem.
Code Ann. §101.0215 specifying a myriad of governmental functions, but authority over wastewater permits is absent.
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development. That is, Georgetown’s hearing request fundamentally depends on its claim that the
State’s Regionalization policy articulated in Texas Water Code sections 26.081 and 26.0282
justifies its standing and ultimately the denial of the proposed permit. However, section 26.0282
expressly states the opposite — that regionalization is considered for the issuance, amendment, or
renewal of a “permit to discharge waste.”” A TLAP permit is not a permit to discharge waste, but
a disposal permit that imposes a no-discharge prohibition. Additionally, TCEQ’s Regionalization
Policy, RG-632, explicitly states that TLAP applications are not subject to a regionalization review
(“Applicants for a Texas Land Application Permit (TLAP) are not required to evaluate
regionalization™).® Not only does the Texas Water Code “not prescribe specific requirements to
be in the regionalization policy,” but TCEQ has wide discretion to interpret its policy.’
Significantly, the TCEQ recently considered hearing requests in another TLAP matter and found

that regionalization is not a relevant or material issue in TLAP cases.!”

As such, Georgetown is not a “person who has a justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application,” and its interest is common
to the members of the general public and not unique.!' Because Georgetown cannot make the
threshold standing showing, the Commission’s further evaluation of the issues asserted is

unwarranted and unnecessary.

V. RESPONSE TO INDIVIDUALS

1. Terrie Hahn, 321 Logan Ranch Road, Georgetown, Texas 78628. Ms. Hahn filed a
single hearing request on September 17, 2025 that was virtually identical to comments she filed

on September 15, 2025 (which prior filing did not request a hearing). The hearing request states

7 Tex. Water Code § 26.0282 (emphasis added).

8 RG-632 at 3.

® AIRW 2017-7, L.P. et al v. City of Georgetown, No. 15-24-00132-CV, slip op. at 11 (Tex. App. — Austin Dec. 30,
2025) (mem. op.), available at https://search.txcourts.gov/Docket.aspx?coa=coal 5&FullDate=12/30/2025.

19 gpplication by Hays Common Development, Inc. for TLAP No. WQ0016373001, TCEQ Docket No. 2025-1295-
MWD (https://www.youtube.com/results?search_query=TCEQ+October+22%2C+2025+agenda at 1:03:53-1:04:24).

130 TAC § 55.103.
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that her property abuts the development site’s southern property line and focuses on protection of
her groundwater well. However, her request is based on two faulty premises — that the site is a
septic aeration system and that somehow there could be a discharge to groundwater because of
the site’s location over the Edwards Aquifer and the unspecified presence of caves somewhere in
the vicinity. By definition, TLAP permits are no-discharge permits that prohibit runoff, ponding
or infiltration from over-application but irrigate secondarily treated effluent that significantly
exceeds the water quality of a septic system. The treated effluent evaporates from the surface of
the cover crop or attenuates in the root zone, less than 6 inches into the subsurface. Thus, there
is no potential for discharge to water in the state, surface water or groundwater. Additionally,
TCEQ has never articulated a distance rule for TLAPs which justifies standing based on the
proximity to a WWTP or application area. As a result, despite Ms. Hahn’s proximity to the
property boundary, she has not articulated an odor concern and protection of groundwater is a
concern that is antithetical to the operation of TLAP. As such, she lacks a justiciable interest and
has not demonstrated that she has a legal right, duty, privilege, power, or economic interest that
would be affected by the application or that her interest is not common to members of the
general public.

2. Carol Tharp, 340 Shell Spur, Georgetown, Texas 78628. Although Ms. Tharp made a
request for public meeting and public comment at the public meeting itself, she never made any
other filing substantiating her affected person’s status or demonstrating standing — and her prior
public comment set forth no evidence or even claim of standing. Her September 17, 2025
hearing requests states only that “I am requesting a contested case hearing. . .[p]lease see
attached file,” yet no such file was attached. As such, she has not demonstrated a legal right,
duty, privilege, power, or economic interest that would be affected by the application or that her
interest is not common to members of the general public.

3. Heath Culp, 383 Logan Ranch Road, Georgetown, Texas 78628. Mr. Culp filed a
request for contested case hearing on September 16, 2025 including comments made in several
previous filings. As depicted on Exhibit A, Mr. Culp’s property is not adjacent to either the
proposed WWTP site or application areas. Like Ms. Hahn, Mr. Culp raises groundwater
concerns but ties them to the distance between the proposed site and a third party, the Grace
Bible Church, which has not filed any hearing request in this docket and for which he has no

affiliation. Further, without any evidence, Mr. Culp alleges deficiencies with the application rate
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or water balance and potential for spray irrigation to impact landowners because of the prevailing
wind protection, which relate to application areas to which he is not adjacent. In no case does he
articulate a justiciable interest in issues that would impact him uniquely, in a way that is not
common to members of the general public. Therefore, Mr. Culp has not demonstrated that he
has a legal right, duty, privilege, power, or economic interest that would be affected by the
application or that he has an interest that is not common to members of the general public.

4. Gayle Elsasser, 313 Logan Ranch Road, Georgetown, Texas 78628. Ms. Elsasser filed a
single request for contested case hearing on September 16, 2025 preceded by three public
comments and/or requests for public meeting. Like Ms. Hahn, Ms. Elsasser raises groundwater
concerns but these deal with drawdown and groundwater quantity, questions about whether
Applicant would be required to test her well and the use of well water by Applicant for
landscaping purposes. None of these concerns articulates a justiciable interest since there will be
no discharge into or adjacent to surface water or groundwater from the TLAP operation.
Additionally, Ms. Elsasser raises a number of issues that are irrelevant, immaterial and outside
the Commission’s jurisdiction such as noise, air emissions (not odor), property values, reporting
to neighbors and regionalization. Accordingly, she has failed to demonstrate a legal right, duty,
privilege, power, or economic interest that would be affected by the application or that she has
interest that is not common to members of the general public.

5. Randy Hartford , 103 Olde Oak Drive, Georgetown, Texas 78633. Like Ms. Tharp, Mr.
Hartford made no other filing substantiating his affected person’s status or demonstrating
standing beyond his November 2, 2024 single statement that, “I would like a public hearing on
this.” As such, he has wholly failed to demonstrate a legal right, duty, privilege, power, or
economic interest that would be affected by the application or that his interest is not common to
members of the general public.

6. Dexter Harmon, 801 Boquilla Trail, Georgetown, Texas 78633. Similar to Ms. Tharp
and Mr. Hartford, Mr. Harmon made a single demand, “I request a hearing on this matter,” on
October 24, 2024 but failed thereafter to substantiate his affected person’s status or demonstrate
standing. As such, he has wholly failed to demonstrate a legal right, duty, privilege, power, or
economic interest that would be affected by the application or that his interest is not common to

members of the general public.

Nova368, LLC’s Response to Hearing Requests Page 6 of 8



VI. RELEVANT AND MATERIAL ISSUES

As no requestor is an affected person having a justiciable interest, an analysis of relevant
and material issues raised by these non-affected individuals during the comment period!? is beside
the point. However, should the Commission determine that any of the individual requestors have
standing, only the odor concern raised by Mr. Culp is relevant or material since he resides within
the 1-mile radius (of the WWTP). However again, this concern would be common to any
landowner within a 1-mile radius of the proposed WWTP. All other stated concerns relating to
water quality, proximity and identification of area groundwater wells, recharge features (i.e., karst
characteristics), property values, noise, regionalization are either outside the Commission’s
jurisdiction or have no reasonable relationship to a no-discharge disposal permit where treated

effluent evaporates from the cover crop or within the root zone.
VII. PRAYER

WHEREFORE, PREMISES CONSIDERED, Applicant respectfully prays that the
Commission deny all hearing requests and remand the uncontested permit to the Executive
Director for issuance; but in the alternative that it grants any hearing request, that the case be

referred only on the single issue of odor for a proceeding to last no longer than 180 days.

Respectfully submitted,

!—\'(‘ (JL N < (cl / /?1 d
By:

Helen S. Gilbert

State Bar No. 00786263

BARTON BENSON JONES, PLLC
7000 N. MoPac Expwy, Suite 200
Austin, Texas 78731

Telephone: (512) 565-4995
hgilbert@bartonbensonjones.com

ATTORNEY FOR NOVA368, LLC

12 30 TAC 55.201(c).
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CERTIFICATE OF SERVICE

I hereby certify that I have served or will serve a true and correct copy of the foregoing
document via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail, or Certified Mail
Return Receipt Requested on all parties on this 30th day of December 2025:

Michael Parr, Staff Attorney
Office of Legal Services
TCEQ-MC 173

P.O. Box 13087

Austin, Texas 78711-3087
Michael.Parr@tceq.texas.gov

William A. Faulk

Carlota Hopkins-Baul

Kelsey Parker

Spencer Fane, LLP

816 Congress Avenue, Suite 1200
Austin, Texas 78701
cfaulk@spencerfane.com
chbaul@spencerfane.com
kparker@spencerfane.com

Terri Hahn

321 Logan Ranch Road
Georgetown, Texas 78628
Moompie45@hotmail.com

Heath Culp

383 Logan Ranch Road
Georgetown, Texas 78628
Grond@mac.com

Randy Hartford

103 Olde Oak Drive
Georgetown, Texas 78633
hartfordemail@yahoo.com

Nova368, LLC’s Response to Hearing Requests

Garrett Arthur, Public Interest Counsel
Office of the Public Interest Council
TCEQ-MC 103

P.O. Box 13087

Austin, Texas 78711-3087

Garrett. Arthur@tceq.texas.gov

Laurie Gharis, Chief Clerk
Office of Chief Clerk
TCEQ-MC 105

P.O. Box 13087

Austin, Texas 78711-3087
Chiefclk@tceq.texas.gov

Carol Tharp

340 Shell Spur
Georgetown, Texas 78628
Prahtb@aol.com

Gayle Elsasser

313 Logan Ranch Road
Georgetown, Texas 78628
Sasser33@verizon.net

Dexter Harmon

801 Boquilla Trail
Georgetown, Texas 78633
dexterh801 @gmail.com

UL»-@L 5. Enl bed

By:

Helen S. Gilbert
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