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TCEQ DOCKET NO. 2025-1841-AIR 
TCEQ AIR QULAITY STANDARD PERMIT FOR CONCRETE BATCH PLANTS 

REGISTRATION NO. 176227 
 

APPLICATION BY § BEFORE THE 
TRIPLE C CONCRETE OF LUBBOCK, §  

LTD § TEXAS COMMISSION ON 
CONCRETE BATCH PLANT §  

LUBBOCK, LUBBOCK COUNTY § ENVIRONMENTAL QUALITY 
     

REPLY TO THE EXECUTIVE DIRECTOR’S RESPONSE AND  
THE OFFICE OF PUBLIC INTEREST COUNSEL’S RESPONSE TO REQUEST FOR 

CONTESTED CASE HEARING AND REQUEST FOR RECONSIDERATION  
 

Through its counsel at Legal Aid of NorthWest Texas (LANWT) North and East Lubbock 
Coalition (NELC) files this its Reply to the Executive Director’s Response and the Office of Public 
Interest Counsel’s Response to Request for a Contested Case Hearing and a Request for  
Reconsideration regarding the Executive Director’s preliminary decision to issue Applicant Triple 
C Concrete of Lubbock, Ltd (Applicant or Triple C) a TCEQ Air Quality Standard Permit for 
Concrete Batch Plants, Registration No. 176227.  The reasons are set forth below. 
 

I. REPLY TO RESPONSES FOR A CONTESTED CASE HEARING  
 

The responses and determinations by the Executive Director (ED and the Office of Public 
Interstest Counsel (OPIC) to deny NELC’s contested case hearing request violate the plain and 
clear statutory language of the Texas Health and Safety Code and Texas Government Code, 
Chapter 2001.   

1. ED & OPIC Determinations Violate the Texas Health and Safety Code 

The statutory language of the Texas Health and Safety Code (THSC) section 382.058 is plain 
and clear. In fact, both the ED and OPIC directly quote and rely on the following plain language: 

For purposes of this section, only those persons actually residing in a permanent 
residence within 440 yards of the proposed plant may request a hearing under 
Section 382.056 as a person who may be affected.1 

 
Moreover, the ED has previously stated that: 
 

Specifically, TCAA § 382.058(c) states that “[f]or purposes of this section, only 
those persons actually residing in a permanent residence within 440 yards of the 
proposed plant may request a hearing under Section 382.056 as a person who may 
be affected.” Section 382.058 does not provide an exemption to its applicability. 
Therefore, the commission must apply the plain and unambiguous language 
limiting who may request a hearing as an affected person on applications to 

 
1 THSC § 382.058(c)(emphasis added). 
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register a Standard Permit for Concrete Batch Plants. See Paxton v. City of 
Dallas, 509 S.W.3d 247, 257 (Tex. 2017) (“… a statute’s unambiguous language 
controls the outcome.”).2 

 
Although this statutory language is clear, both the ED and OPIC erroneously attempt to override 
the Texas legislature’s plain and unambiguous language. Specifically, after citing the plain 
statutory language, both the ED and OPIC base their erroneous determinations on a wholly 
invented additional restriction that the distance limitation is 440 yards from a single specific 
control equipment emission point.3  Moreover, both the ED and OPIC fail to provide any legal 
authority or justification for using this invented “control equipment emission point” restriction.  
Instead, the ED merely unilaterally states this nonexistent legal standard and then provides a map 
based on this nonexistent legal standard.  Meanwhile, OPIC merely based its determination by 
relying on the ED’s nonexistent legal standard. 
 
Despite the ED’s desire to use this nonexistent legal standard, the plain statutory language is 
broad and clearly uses the phrase proposed plant. Meanwhile, TCEQ has already acknowledged 
this through its adoption of the air quality standard permit for concrete batch plants (CBP) by 
using the statutorily required standard permit rulemaking process.  As such, TCEQ has already 
adopted the definition that a concrete batch plant is a "plant that consists of a concrete batch 
facility and associated abatement equipment, including but not limited to: material storage 
silos, aggregate storage binds, auxiliary storage tanks, conveyors, weigh hoppers, and a mixer."   
 
Furthermore, the Texas Health and Safety Code clearly defines and specifically states that a 
facility “means as a discrete or identifiable structure, device, item, equipment, or enclosure that 
constitutes or contains a stationary source, including appurtenances other than emission 
control equipment. A mine, quarry, well test, or road is not considered to be a facility."4 
 
Meanwhile, the Black’s law dictionary defines an appurtentant as the following:   
 

Belonging to; accessory or incident to; adjunct, appended, or annexed to; answering
to accessorium in the civil law. Employed in leases for the purpose of including any
 easements or servitudes used or enjoyed with the demised premises. 
 
A thing is "appurtenant" to something else when it stands in relation of an incident 
to a principal and is necessarily connected with the use and enjoyment of the latter. 
 
A thing is deemed to be incidental or appurtenant to land when it is by right used  
with the land for its benefit, as in the case of a way, or water-course, or of a passage 
for light, air, or heat from or across the land of another.5 

 

 
2 See, e.g., TCEQ Docket No. 2022-0092-AIR, Executive Director’s Response to Hearing Requests and Requests for 
Reconsideration, Metroplex Gunite, L.P., Registration No. 164838, p. 11 of 19 (emphasis added). 
3 See, Executive Director’s Response to Hearing Requests and Requests for Reconsideration at page 10 of 12; Office 
of Public Interest Counsel’s Response to Request for Hearing and Request for Reconsideration at page 8. 
4 THCS § 382.003(6). 
5  See, https://blacks_law.en-academic.com/20196/appurtenant 
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Here, Triple C’s facility includes multiple appurtenances located much closer than the specific 
control equipment emission point utilized by the map underlying the ED’s and OPIC’s erroneous 
determinations.   
 
For example, the Triple C’s revised Plot Plan map identifies the property line fence, the potable 
water tank, storage shed, mobile buildings, admixture storage tanks, diesel tanks, wash out pit 
and berm—all of which are located closer to the NELC’s identified member’s permanent 
residences than the emission point utilized by the ED’s map.6  Furthermore, all of these 
appurtenances are “necessarily connected with the use and enjoyment” of Triple C’s operation of 
its concrete batch plant.  In fact, Triple C is unable to lawfully operate under TCEQ’s CBP 
standard permit without these additionally identified appurtenances. 
 
For example, the standard permit requires Triple C to maintain records of the following: all 
repairs and maintenance of abatement systems and other dust suppression controls; material 
safety data sheets for all additives and other chemicals used at the site; road cleaning, application 
of road dust control, or road maintenance for dust control.  Also, the standard permit requires 
that owners or operators “shall control emissions from in-plant roads and traffic areas at all 
times.”  Therefore, while a road by itself is not defined as a “facility,” the roads and traffic areas 
that are contained within and must be utilized for the lawful operation of the CBP facility are 
necessary appurtenances.   
 
Additionally, Triple C’s property line fence is an enclosure that also acts as abatement 
equipment.  For example, TCEQ’s underlying reasoning for the CBP standard permit’s 
protectiveness standard relies upon dust suppressing fencing or other equivalent barrier that is “a 
manmade obstruction that is as least 12 feet high that is used to prevent fugitive dust from 
stationary equipment, stockpiles, in-plant roads, and traffic areas from leaving the property.” 
 
For the convenience of the Commissioners, NELC once again identifies and attaches an 
additional affidavit and maps that identify and demonstrate that several organizational members 
including Connie Aguilar and Lloyd Zuniga reside within 440 yards of any appurtenances of 
Triple C’s proposed concrete batch plant.7   
 
Since the ED’s and OPIC’s responses erroneously ignored all of the additionally identified 
appurtenances of Triple C’s proposed CBP facility that are located closer to NELC’s identified 
members, the ED and OPIC erroneously denied NELC’s hearing request.  Therefore, the TCEQ 
Commissioners should grant NELC’s hearing request.   
  

 
6 See, attached Exhibit 1- Triple C application’s Plot Plan map. 
7 See, attached Exhibit 2 - Affidavit of Haley Varnadoe and its attachments 1, 1A, 2 and 2A.  See also, Exhibit 3 – 
Lloyd Zuniga’s Affidavit.  Please note that Alex Trevino, Jr. has notified NELC that he no longer wants NELC to 
represent him as an “affected person” member in this action; therefore, NECL has provided additional information 
identifying Lloyd Zuniga as another member of NELC that qualifies as an affected person.   
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2. ED & OPIC Determinations Violate the Rulemaking Requirements of the Texas 
Government Code, Chapter 2001 and the Texas Health and Safety Code 
 

Even if the TCEQ Commissioners think that the ED’s erroneous control equipment emission 
point standard should be followed, such a decision would still violate the rulemaking 
requirements of Texas Government Code, Chapter 2001 (also referred to as the Texas 
Administrative Procedure Act or APA) and the Texas Health and Safety Act (THSC) by creating 
a rule of general applicability without undergoing the required rulemaking processes. 
 
Unfortunately, this is not the first case where the ED has used a map with an erroneously 
restrictive 440 yard radii from a control equipment emission point or an unjustified facility point 
to determine that no right of hearing is allowed by the statutorily required language of “440 yards 
from the proposed plant.”8  Sometimes the utilized maps merely used a centrally located dot. 
Other times, the map utilized a specific emission point (EP) without providing any legal 
justification. Either way, the multiple responses demonstrate that the ED has created and 
repeatedly applies a rule of general applicability to interpret the “440 yard of a proposed plant” 
statutory language in a manner more restrictive than the previously admitted as “plain and 
unambiguous” statutory language.   
 
However, neither the ED nor OPIC has provided any statute, regulation, policy, guidance or 
memo as justification that officially establishes the ED’s erroneous control equipment emission 
point standard.  Both the Texas Government Code, Chapter 2001 (also referred to as the 
Administrative Procedures Act or APA) and the Texas Health and Safety Code section 
382.05195 sets out the rulemaking process for TCEQ to establish any rule of general 
applicability for a standard permit.  TCEQ simply does not have agency discretion to create a 
standard more restrictive than the plain and unambiguous statutory language because there is a 
presumption that favors adopting rules of general applicability through formal rulemaking 
procedures, as opposed to administrative adjudication.9 
 

3. By violating the Texas Health and Safety Code Section 382.05195, the ED’s and 
OPIC’s determinations also violate the Federal Clean Air Act (FCAA) 

  
To accomplish its air quality goals, the Federal Clean Air Act (FCAA) establishes a joint state and 
federal program for regulating the nation’s air quality.  It requires that each state must submit for 

 
8 See, e.g.,  TCEQ Docket No. 2022-0092-AIR, ED’s Response to Hearing Requests and Requests for Reconsideration 
in (utilizing a map with a radii measured from a point located within the proposed CBP facility property line 
without providing any legal authority); TCEQ Docket No. 2025-0469-AIR, ED’s Response to Hearing Request (using a 
map prepared by ED staff with a radii measured from the center of the proposed facility without providing any 
legal authority); TCEQ Docket 2025-0554-AIR, ED’s Amended Response to Hearing Requests (using a map with radii 
from an unjustified facility point without providing any legal authority). 
9 See, Rodriguez v. Service Lloyds Ins. Co., 997 S.W.2d 248, 255 (Tex. 1999); citing Amarillo ISD v. Meno, 854 
S.W.2d 950, 958 (Tex. App.- Austin 1993, writ denied). Ad hoc rulemaking should be confined to exceptional cases, 
such as when an agency is construing a new rule or the dispute deals with a problem that requires ad hoc resolution 
because the issue cannot be captured within the bounds of a general rule. Id.  If an agency does engage in ad hoc 
rulemaking in an enforcement/standard permit public process proceeding, as opposed to adopting a rule through 
formal notice and comment rulemaking procedures, its actions are subject to judicial review and revision. Amarillo 
ISD v. Meno, 854 S.W.2d at 958.  
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EPA approval a State Implementation Plan (SIP) which provides for implementation, maintenance, 
and enforcement of the NAAQS.  42 U.S.C. §7410(a)(1).  To gain EPA approval, a state’s SIP 
must include enforceable emissions limitations and other control measures, means or techniques 
as may be necessary or appropriate to meet the applicable FCAA requirements. Among those 
adopted SIP measures is the rulemaking process identified in Texas Health and Safety Code 
section 382.05195 for adopting standard permits.10  Therefore, a failure to follow this rulemaking 
process violates the Texas SIP and jeopardizes TCEQ’s delegated authority under the Federal 
Clean Air Act. 
 
Therefore, the following relevant and material disputed issues should be referred to the State Office 
of Administrative Hearings for a contested case hearing:  
 
• Whether the information provided by the Applicant concerning the April and October 
applications is factually accurate;  
 
• Whether the Commission has properly determined the facility’s impacts on Carmona-
Harrison Elementary School as required by §382.052 of the Texas Health and Safety Code;  
 
• Whether the Applicant continued to operate without authorization after its permit expired 
on February 10, 2024;  
 
• Whether the Executive Director (ED) adequately considered that the Applicant continued 
to operate after its permit expired on February 10, 2024, when granting preliminary approval for 
the application;  
 
• Whether the Executive Director has adequately reviewed the Applicant’s compliance 
history in light of the plant having two separate registration numbers (“RNs”) – the plant having 
two RN numbers complicated the compliance review during an investigation of an environmental 
complaint and was not resolved by the time the Executive Director issued preliminary approval as 
evidenced by report for Investigation # 2008932 and discussed below;  
 
• Whether the Applicant’s failure to timely renew its permit allowed it to escape being 
evaluated for major compliance violations the Commission found after an investigation resulting 
from an unauthorized emissions event on April 2, 2019 – the matter was investigated in the 
following months and subject to an Agreed Order dated May 6, 2020.11 
 
• Whether the Applicant currently has dust suppressing fencing or other equivalent barriers 
of at least 12 feet installed arounds roads, other traffic areas, and work areas that are within 50 feet 
of the property line pursuant to Sections (8)(h) and (I) of the Standard Permit for Concrete Batch 
Plants (“CBP Standard Permit”);  

 
10 See e.g., 30 Tx. Admin. Code, Chapters 106 and 116, Subchapter F, as approved by EPA in 40 C.F.R. § 52.2270. 
11 In the Matter of an Enforcement Action Concerning Triple C Concrete of Lubbock, LTD, Docket No. 2019-0959-
AIR-E, Texas Commission on Environmental Quality, May 6, 2020, 
https://www.tceq.texas.gov/assets/public/comm_exec/agendas/comm/backup/Agendas/2020/05-06-
2020/0959AIR.pdf. This entire document is incorporated into the record by reference.  
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• Whether the Executive Director has adequately considered that the Applicant never 
resolved or remedied violations it certified to TCEQ that it would remedy within 30 days following 
the Agreed Order of May 6, 202099 ;  
 
• Whether the Applicant’s concrete batch plant is within 550 feet of a rock or concrete 
crusher operated by Hard 8 Materials aka DC Caliche (RN110278835) whose site lies with 550 
feet of the Applicant’s concrete batch plant and who has an active permit for a portable concrete 
crusher;  
 
• Whether Section (5)(I) of the CBP Standard Permit requires that the 550 feet measurement 
for proximity to a crushing plant be taken from the stockpiles or other areas within “traffic areas” 
that, pursuant to Section (2)(N) of the CBP Standard Permit, are “within the concrete batch plant” 
if those areas are closer to a concrete crusher than another point within the concrete batch plant;  
 
• Whether the “baghouse” is the correct point to start the 550 feet measurement for proximity 
to a crushing plant pursuant to Section (5)(I) of the CBP Standard Permit as alleged by the 
Applicant;  
 
• Whether the area surrounding the stockpile at Triple C is a “main traffic route associated 
with the operation of the concrete batch plant,” and thus needs to be paved pursuant to Section 
(8)(K) of the CBP Standard Permit;  
 
• Whether the Executive Director reviewed the Applicant’s operational records before 
granting preliminary approval despite the Applicant’s failure to keep operational records in the 
past and its numerous false statements or misrepresentations in several sworn certifications to the 
Commission;  
 
• Whether the Commission has had knowledge of continuing violations at the Applicant’s 
concrete batch plant and allowed them to continue;  
 
• Whether the Commission denied the public adequate opportunity to review the proposed 
permit and the material conditions associated with it when it rejected NELC’s request under the 
Texas Public Information Act for Triple C’s operation records, which the Commission has a lawful 
right of access to obtain from the Applicant;  
 
• Whether the Applicant failed to comply with federal and state public notice requirements;  
 
 
• Whether the application and proposed standard permit registration fail to protect the public 
health, welfare, property, and the environment;  
 
• Whether the emissions from the proposed facility will have adverse impacts on the public’s 
health, welfare, property, and the environment;  
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• Whether the application fails to include the requisite information necessary to determine 
compliance with applicable federal and state air control statutes, regulations, and policies;  
 
• Whether Executive Director’s preliminary decision fails to include the requisite 
information necessary to determine compliance with applicable federal and state air control 
statutes, regulations, and policies;  
 
• Whether the standard permit fails to include the requisite information necessary to 
determine compliance with applicable federal and state air control statutes, regulations, and 
policies;  
 
• Whether the proposed emissions are reasonable considering the degree of injury and 
interference with the public’s health and physical property;  
 
• Whether the proposed emissions are reasonable considering the source’s lack of social and 
economic value;  
 
• Whether the proposed emissions are reasonable considering the non-priority of location of 
the area involved;  
 
• Whether the proposed emissions are reasonable considering the technical practicability and 
economic reasonableness of further reducing or eliminating the proposed emissions;  
 
• Whether the proposed activity will cause nuisance conditions in violation of 30 TAC § 
101.4;  
 
• Whether the permit conditions are adequate to protect against nuisance conditions;  
 
• Whether the proposed activity will create visible emissions at the property line;  
 
• Whether the facility fails to provide maintenance at entry and exit road;  
 
• Whether the permit conditions are adequate to protect against visible emissions at the 
property line;  
 
• Whether the proposed activity will cause or contribute to any exceedance of NAAQS for 
PM10 and PM2.5;  
 
• Whether the permit conditions are adequate to protect against causing or contributing to 
exceedances of NAAQS for PM10 and PM2.5;  
 
• Whether the proposed activity will utilize Best Available Control Technology (BACT);  
 
• Whether the modeling conducted to support the application and the CBP Standard Permit, 
including the proposed activity air dispersion modeling, is inadequate or flawed – for example, the 
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modeling does not consider that Lubbock, Texas has higher average windspeeds than other areas 
of the State;  
 
• Whether there are insufficient air monitoring requirements in the draft permit;  
 
• Whether the proposed activity will threaten the health and safety of nearby residents; and  
 
• Whether the draft permit fails to account for other potential air contaminants resulting from 
the proposed activity.  
 
 

II. REPLY TO RESPONSES FOR REQUEST FOR REHEARING 
 

As discussed in OPICs response, the Commissioners should reject the ED’s response and grant 
NELC’s requests for rehearing because the ED failed to respond to all material issues raised in 
NELC’s public comments. NELC’s requests for rehearing include, but are not limited to, the 
possible adverse effects of air contaminants or nuisance odors from the plant on individuals 
attending the school and the discrepancies surrounding Triple C’s property line fence height. 

The ED’s response continues to completely ignore and fails to provide any meaningful response 
to NELC’s evidence provided through the public comment process. As a result, the ED’s 
response ignores the clear and unambiguous statutory requirements for the public comment 
process and thereby erroneously interprets several statutory and regulatory provisions as 
superfluous or insignificant which is not allowed.12  By relying solely on Triple C's 
representations provided only within its application and the compliance history information only 
existing prior to the application's submittal, the ED’s response continues to abdicate its statutory 
and regulatory responsibilities to review Triple C’s application in conjunction with evidence 
provided during the public comment process. 
 
Even if the ED correctly believes the statutory and regulatory language allows the ED to initially 
presume the validity of Triple C’s representations contained within its application and to the 
compliance history existing at the time of Triple C’s application submittal, those initial 
evidentiary presumptions are rebuttable due to the statutorily required public comment process. 
However, as demonstrated in NELC’s previous filings, the ED refuses to consider any contrary 
evidence contained within its own agency’s records and provided by the public.  
  

 
12 See, King v. St. Vincent’s Hospital, 502 U.S. 215, 221 (1991)(stating that a statute is to be read as a whole); TRW 
Inc. v. Andrews, 534 U.S. 19, 31 (2001); Duncan v. Walker, 533 U.S. 16, 174 (2001) (stating that a cardinal 
principle of statutory construction that “a statute ought, upon the whole, to be so construed that, if it can be 
prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.”)  
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III. CONCLUSION AND PRAYER 
 
Therefore, North and East Lubbock Coalition (NELC) respectfully requests that the 
Commissioners deny Triple C’s application. 
 
Additionally, if the Commissioners do not deny Triple C’s application, then NELC respectfully 
requests that the Commissioners remand this matter back to the Executive Director with 
instructions to supplement its general responses by directly answering the specific questions and 
issues raised by NELC during the public comment period.  
 
Additionally, if the Commissioners do not deny Triple C’s application, then NELC respectfully 
requests that the Commissioners grant NELC’s request for a contested case hearing based on the 
information it presented in this and previous filings, which also includes a list of relevant and 
material issues raised that should be referred to the State Office of Administrative Hearings. 
 
 
Respectfully submitted, 
 
 
 
Adam Pirtle   Michael Bates   Wendi Hammond    
Staff Attorney   Staff Attorney   Staff Attorney 
(806) 696-3601   (469) 917-5970 Ext. 8902  (214) 243-2583  
pirtlea@lanwt.org   batesm@lanwt.org    hammondw@lanwt.org   

 
1001 Main Street, Suite 501 400 S. Zang Blvd., Ste. 1420  400 S. Zang Blvd., Ste. 1420   
Lubbock, TX 79401   Dallas, TX 75208  Dallas, TX 75208    
Fax: (817) 736-1602   Fax: (817) 736-1602   Fax: (817) 732-1602   
 

CERTIFICATE OF SERVICE 
 
On this the 2nd day of February 2026, a true and correct copy of the forgoing instrument was 
served on all persons on the service list by the undersigned via deposit in the US Mail, fax, 
electronic mail or hand delivery. 
 
 
 
 
Wendi Hammond  
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