BEFORE THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Docket No. 2026-0578-PET
Project No. 2026-023-PET-NR

SUBMISSION OF CLEAN AIR FOR KIDS AND HARRIS COUNTY IN SUPPORT OF
THEIR PETITION FOR ADOPTION OF A RULE UNDER 30 TEX. ADMIN. CODE §
20.15

TO THE COMMISSIONERS OF THE TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY:

INTRODUCTION
Clean Air for Kids (“CAFK”) and Harris County, Texas urge the Commission to grant their

Petition for Adoption of a Rule, filed May 11, 2026 (the “Petition”), at the Agenda Meeting
scheduled for July 1, 2026, and to initiate rulemaking to add 30 TAC § 101.11. The rulemaking
will create a clear, orderly pathway for affected persons to petition for denial, suspension, or
revocation of air authorizations where serious noncompliance or material misrepresentations are
discovered. The record shows both the practical need for the rule; it would resolve confusion within

the agency about jurisdiction and procedure.

The Record Demonstrates a Concrete Need for a Clear Revocation/Suspension Petition
Process in Air Permitting.

The Petition explains there is no express, air-program analogue to 30 TAC § 305.66 (waste
program) that lets affected persons bring material application misstatements or other serious
violations to the Commission for potential permit denial, suspension, or revocation, and proposes
text for a new rule at 30 TAC § 101.11 to fill that gap and align with existing statutory authority,
including THSC § 382.05195(e) and TWC §§ 5.102, 5.103, 5.105, and 7.002. The Petition
proposes a rule substantively analogous to 30 TAC § 305.66, details the draft text, and identifies
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specific statutory authority (including THSC § 382.05195(e), which directs the Commission to
adopt procedures for revocation of authorizations to use a standard permit). The Petition also
documents why a defined petition process is needed in the air program to address material

misstatements in applications and to ensure parity and procedural clarity across program areas.

Staff’s Conflicting Positions Highlight the Need for a Rule.

There is a clear tension in TCEQ staff communications that this rule would resolve.

1. OnJanuary 21, 2026, the Office of the Chief Clerk informed counsel that “Commission
rules do not allow the public to petition the Commission to revoke an air permit. The
Commission does not have jurisdiction to consider the motion or supplemental motion
and has not set it for consideration.”

2. On June 12, 2026, the Executive Director’s memorandum recommended denying the
CAFK/Harris County petition by asserting that existing statutes (TWC § 7.302) and rules
(30 TAC §§ 70.4, 70.5, and Chapter 50) already provide adequate avenues to address
revocation or suspension and related remedies.

Read together, staff first said the Commission lacked jurisdiction to consider affected-person
efforts to bring air-permit revocation/suspension issues forward, then later argued no new rule is
needed because existing authorities suffice. A rule expressly establishing a petition process in the

air program, comparable to § 305.66, would end this ambiguity by:

1. Stating the Commission’s authority and the procedural vehicle for initiating
revocation/suspension in the air context.

2. Defining filing, notice, and screening procedures that integrate with existing hearing and
enforcement pathways.

3. Clarifying how affected-person petitions interface with Executive Director review,
SOAH referrals, and final Commission action.

Rulemaking Will Clarify Jurisdiction, Promote Accountability, and Provide Orderly
Procedure.

First, clarity. The Petition describes a present procedural gap: while waste permitting has

§ 305.66, air permitting lacks a parallel, expressly stated pathway for affected persons to initiate
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revocation/suspension based on issues like material misstatements. A rule resolving who may file,
what must be alleged, how notice is given, and what screening and disposition options exist (deny,
refer to SOAH, or set for agenda) would prevent future jurisdictional confusion like that reflected
in the email sent by the Office of the Chief Clerk on January 21, 2026. The Petition supplies model
text that would accomplish this without changing substantive emission limits or imposing

unreasonable burdens.

Second, accountability. The Petition documents a recent matter in which an applicant’s
relocation submission identified an outdated registration number and described a unit as
“temporary” despite TCEQ’s letter of July 12, 2024, which acknowledged this exact equipment
was a permanent concrete batch plant associated with RN110805207, based on Registration
No. 175831. CAFK’s Supplement likewise explains why a permanent plant could not properly
relocate under 30 TAC § 116.178 and details the chronology of filings referencing RN110805207
and Registration No. 175831 as “permanent,” juxtaposed against the later relocation filing
invoking No. 157494L001 and “temporary” status. Whether or not every factual contention is
ultimately sustained, the Commission and public benefit when there is a predictable, transparent
mechanism to surface and test allegations of material misstatement or noncompliance in air

authorizations.

Third, orderly mechanism consistent with existing law. The proposed rule is procedural
and harmonizes with current statutes the petition cites, including THSC § 382.05195(e)’s express
directive to adopt revocation procedures for standard-permit authorizations. The Petition explains
the rule would align with cross-program practice exemplified by § 305.66, allow petitions by the
Executive Director or affected persons, require concise grounds and notice, and preserve all other

remedies and authorities.
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Staff’s Stated Reasons for Denial Are Inadequate

Staff Reason 1: Existing statutes and rules already suffice (TWC § 7.302; 30 TAC §§ 70.4,

70.5; Chapter 50).

Rebuttal: The question is not whether the Commission has underlying authority—it
does—but whether there is a clear, accessible, air-program rule of procedure for affected-person
petitions to invoke that authority. Staff’s January 21, 2026, statement that “Commission rules do
not allow the public to petition the Commission to revoke an air permit” and that the
Commission “does not have jurisdiction to consider the motion” shows the absence of an
air-program procedural rule leads, in practice, to gatekeeping and uncertainty. A concise rule
expressly providing petition procedures—mirroring § 305.66—would channel the very
authorities staff relies upon into a predictable process rather than ad hoc determinations that the

Commission “lacks jurisdiction.”

Staff Reason 2: Individuals can already provide information to the ED (30 TAC §§ 70.4, 70.5)

and other administrative remedies exist (Chapter 50).

Rebuttal: Providing information to the ED is not the same as an affected-person petition
to the Commission with stated grounds, notice to the authorization holder, and clear pathways to
Commission disposition or SOAH referral. The Petition demonstrates that, absent a defined
petition process in air, affected persons face uncertainty about how to trigger Commission
consideration, how the filing will be routed, and whether/when it can be set before the
Commissioners. Chapter 50 provides global process tools but does not supply the air-specific

initiating petition framework that § 305.66 supplies in the waste program.
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Staff Reason 3: The Commission possesses revocation/suspension authority (TWC §

7.302) for Clean Air Act authorizations.

Rebuttal: That is a reason to adopt—not deny—the rule. The Petition’s draft text
operationalizes that authority in the air program with measured filing, notice, and screening
steps. The Petition’s design is limited and procedural, expressly preserving all other remedies
and avoiding preclusive effects from petition denials. It will increase consistency, prevent mixed

signals about “jurisdiction,” and improve public confidence.

The Commission’s Recent Docket Experience Underscores the Practical Value of
Rulemaking

The filings in the Webber matter show how the absence of a dedicated air-program petition
rule breeds confusion about whether and how serious issues (e.g., material misstatements;
permanent vs. temporary status; applicability of relocation provisions) can be put before the
Commission. CAFK’s Motion to Overturn, filed August 26, 2025, raised these issues and sought
Commission relief, including revocation or, alternatively, hearing or SOAH referral. CAFK’s
November 3, 2025, Supplement further detailed why the relocation pathway did not apply to a
permanent plant registered under No. 17583 1. The air program needs an express petition route to
reach the Commission. The rule the Petition proposes would provide the procedure, without

prejudging outcomes.

Conclusion

The Commission should grant the Petition and initiate rulemaking. Doing so will:

1. Clarify jurisdiction and procedure for affected-person petitions in the air program,
ending the tension reflected in staff communications.

2. Promote accountability by creating a defined, orderly path to present and evaluate
serious allegations such as material misstatements in applications.
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3. Harmonize air permitting practice with the proven, limited, and workable § 305.66
framework, while preserving all existing enforcement and administrative tools.

CAFK and Harris County have provided a narrowly tailored, statute-anchored proposal that
fills a demonstrated procedural gap and advances transparency, consistency, and public trust.
The Executive Director’s memorandum acknowledges the Petition substantially meets § 20.15
filing requirements. The Commission should take the next step: grant the Petition and commence

rulemaking.

Respectfully submitted,

/s/ James E. Smith

JAMES E. SMITH

Texas Bar. No. 18617800
CRAIN CATON & JAMES
Five Houston Center

1401 McKinney St., Suite 1700
Houston, Texas 77010

Tel: (713) 752-8620
jsmith@craincaton.com

Attorney for Clean Air For Kids

and

ABBIE KAMIN
Harris County Attorney

NEIL SAKAR
First Assistant County Attorney

SARAH J. UTLEY

Managing Counsel,

Affirmative and Special Litigation and
Environmental

BETHANY DWYER
Deputy Division Director, Environmental
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_/s/Elizabeth Hidalgo
Elizabeth Hidalgo
Assistant County Attorney

Environmental Division

1019 Congress, 15" Floor

Houston, Texas 77002

Telephone: (713) 274-5394

Email: Elizabeth.Hidalgo@harriscountytx.gov

Attorneys for Harris County, Texas
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