
TCEQ Interoffice Memorandum 

To: Laurie Gharis, Chief Clerk 

Thru: Erin E. Chancellor, Director, Office of Legal Services 

Tammy Mitchell, Special Counsel, Office of Legal Services 

Charmaine Backens, Deputy Director, Environmental Law Division 

Todd Galiga, Senior Attorney, Environmental Law Division 

From: Aubrey Pawelka, Staff Attorney, Environmental Law Division 

Date:  February 20, 2024 

Subject: Complaint by McAllen Public Utility for Denial of Water by Hidalgo County 
Water Improvement District No. 3 Under Texas Water Code §§ 11.041 and 
51.305(d); Executive Director’s Request for Referral to the State Office of 
Administrative Hearings; TCEQ Docket No. 2024-0243-WR 

On February 8, 2024, McAllen Public Utility (MPU or McCallen) filed a petition under 
Tex. Water Code §§ 11.041 and 51.305(d), alleging that Hidalgo County Water 
Improvement District No. 3 (HCWID 3) has refused to sell water to MPU at a reasonable 
price and that MPU is entitled to the water. This petition and its attachments are 
attached to this memorandum. 

In its petition, MPU alleged that Certificate of Adjudication No. 23-848, as amended 
through Certificate No. 23-848D, (COA 848) expressly authorizes HCWID 3 to divert up 
to 8,980 acre-feet of water per year for McAllen’s exclusive municipal use. COA 848 
further authorizes HCWID 3 to divert an additional 5,000 acre-feet of water per year 
for municipal purposes in HCWID 3’s service area. MPU claims it is entitled to the 
13,980 acre-feet of state water that McAllen cannot legally access without paying 
HCWID 3 to divert and supply it. MPU purchased water from HCWID 3 for many years 
up until 2022, and MPU desires to continue purchasing water from HCWID 3 at a 
reasonable rate. 

MPU requested that the executive director (ED) determine that probable grounds exist 
for the complaint that the price or rental demanded for the available water is not 
reasonable and just, and is discriminatory, and set a hearing at the State Office of 
Administrative Hearings (SOAH). MPU requested that, upon completion of the hearing 
on the complaint, the commission render a written decision finding that HCWID 3’s 
price for water to which MPU is entitled is not just or reasonable and is discriminatory. 

Tex. Water Code § 51.305(d) provides that a user of water delivered by the district who 
disputes all or part of a board order that determines the amount of an assessment, 
charge, fee, rental, or deposit may file a petition under Section 11.041. The statute 
states that the petition filed with the commission is the sole remedy available.  

Tex. Water Code § 11.041 provides a petition process for relief if an entity can show 
that it is entitled to receive or use the water, that it is willing to pay a just and 
reasonable price for the water, that the party controlling the water supply has not 
contracted the water to others and the water is available for the petitioner’s use, and 
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that the party controlling the water supply refuses to supply the available water to the 
petitioner at a reasonable and just and nondiscriminatory price. 

Under 30 Tex. Admin. Code § 291.131, the ED performs a limited review of the petition 
to determine if the petition meets the requirements of 30 Tex. Admin. Code § 291.129. 
If the ED determines that the petition meets the requirements of section 291.129, the 
ED shall forward the petition to SOAH for an evidentiary hearing under Tex. Water 
Code §§11.036 - 11.041, as applicable. An evidentiary hearing shall be held; and at the 
completion of the hearing, the commission shall render a written decision. 

MPU asserts that it has shown that it is entitled to use the water for municipal 
purposes and is willing and able to pay a just and reasonable price for the water. MPU 
alleges that the new rate for the water is not reasonable and just or is discriminatory. 

The ED finds that MPU’s petition meets the requirements of 30 Tex. Admin. Code 
§ 291.129. The ED requests that this petition be referred to SOAH for a hearing on the
issues addressed by Tex. Water Code § 11.041.

Attachments 

cc: Kim Nygren, Deputy Director, Water Availability Division, 
Kim.Nygren@tceq.texas.gov 

Garrett Arthur, Public Interest Counsel, Garrett.Arthur@tceq.texas.gov 
James Aldredge, Winstead P.C., jaldredge@winstead.com 
James Ruiz, Winstead P.C., jruiz@winstead.com 
Isaac Tawil, Winstead P.C., itawil@winstead.com 
Taylor Holcomb, Jackson Walker LLP, tholcomb@jw.com 
Heath Armstrong, Jackson Walker LLP, harmstrong@jw.com 

00002

mailto:Kim.Nygren@tceq.texas.gov
mailto:Garrett.Arthur@tceq.texas.gov
mailto:jaldredge@winstead.com
mailto:jruiz@winstead.com
mailto:itawil@winstead.com
mailto:tholcomb@jw.com
mailto:harmstrong@jw.com
mailto:Mehgan.Taack@tceq.texas.gov
mailto:Kathy.Alexander@tceq.texas.gov
mailto:Todd.Galiga@tceq.texas.gov


00003



00004



00005



00006



00007



00008



00009



00010



00011



00012



00013



00014



00015



00016



00017



00018



00019



00020



00021



00022



00023



00024



00025



00026



00027



00028



00029



00030



00031



00032



00033



00034



00035



00036



00037



00038



00039



00040



00041



00042



00043



00044



00045



00046



00047



00048



00049



00050



00051



00052



00053



00054



00055



00056



00057



00058



00059



00060



00061



00062



00063



00064



00065


	Direct Referral 2024-0243-WR.pdf
	Subject: Complaint by McAllen Public Utility for Denial of Water by Hidalgo County Water Improvement District No. 3 Under Texas Water Code §§ 11.041 and 51.305(d); Executive Director’s Request for Referral to the State Office of Administrative Hearing...




