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TCEQ DOCKET NO. 2024-0243-WR 
 

COMPLAINT BY McALLEN PUBLIC 
UTILITY FOR DENIAL OF WATER BY 
HIDALGO COUNTY WATER 
IMPROVEMENT DISTRICT NO. 3 
UNDER TEXAS WATER CODE §§ 
11.041 AND 51.305(d) 

§ 
§ 
§ 
§ 
§ 
§ 

BEFORE THE TEXAS COMMISSION 

ON 

ENVIRONMENTAL QUALITY 

PRELIMINARY RESPONSE TO ORIGINAL PETITION 
 

Hidalgo County Water Improvement District No. 3 (“Water Improvement District”) 

intends to fully respond to the numerous factual misstatements made by McAllen Public Utility 

(“McAllen”) in its February 8, 2024 original petition.  Until then, the Water Improvement District 

is filing this preliminary response to address the legal deficiencies in McAllen’s petition. In short, 

the Texas Commission on Environmental Quality (“TCEQ”) should not refer McAllen’s petition 

to the State Office of Administrative Hearings (“SOAH”) because McAllen has not requested relief 

that TCEQ can grant.  

I. BACKGROUND 

The Water Improvement District obtains raw water from the Rio Grande pursuant to water 

rights issued under Chapter 11 of the Texas Water Code.  The Water Improvement District sells 

that water to McAllen under a wholesale water supply contract, last amended in 2011.  In 

September 2021, the Water Improvement District increased McAllen’s rate under the contract.  In 

October 2021, invoking Section 12.013 of the Texas Water Code, McAllen appealed the Water 

Improvement District’s contractual water rates to the Public Utility Commission of Texas 

(“PUC”). 

In August 2022, McAllen’s legislative delegation argued to the PUC that the TCEQ had 

exclusive jurisdiction over the rates at issue.  The PUC asked the Attorney General to weigh in on 

that jurisdictional issue.  On June 27, 2023, he did, stating that the PUC “has broad, general 
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jurisdiction to fix water rates for any purpose in chapter 11 or 12” and that TCEQ has jurisdiction 

in a “limited circumstance” where the dispute “involves an allocation by the District to cover the 

maintenance and operating expenses of its water delivery system pursuant to section 51.305”—

and “[o]therwise, the matter must be heard by the PUC.”1 

McAllen’s appeal at the PUC remains pending.  On February 8, 2024, McAllen filed a 

Section 11.041/51.305 petition with TCEQ. The executive director has ten days to determine 

whether McAllen’s petition meets the requirements of 30 TAC § 291.129.2 If so, the executive 

director forwards the petition to SOAH. 

II. MCALLEN’S TCEQ PETITION IS LEGALLY DEFICIENT 

The Attorney General has opined that TCEQ’s water rate jurisdiction is limited to review 

of O&M allocations.3  McAllen’s TCEQ petition does not request that the TCEQ review O&M 

allocations.  Instead, McAllen appeals the Water Improvement District’s entire supply and delivery 

rate and invites the TCEQ do the following: (1) review the Water Improvement District’s entire 

supply and delivery rate and “render a written decision” that the rate “is not just or reasonable and 

is discriminatory,” (2) transfer the Water Improvement District’s water rights to McAllen, and (3) 

“determine a reasonable, just, and non-discriminatory price and order [the Water Improvement 

District] to charge a price no higher than the price determined by the Commission to be just, 

reasonable, and non-discriminatory.”4  As further explained below, the TCEQ should decline the 

invitation. 

                                                 
1 Tex. Att’y Gen. Op. JS-0004 at 3-4 (June 27, 2023) (“[I]f the dispute involves an allocation by the District to cover 
the maintenance and operating expenses of its water delivery system pursuant to section 51.305, the matter is properly 
before the TCEQ. Otherwise, the matter must be heard by the PUC.”). 
2 See 30 TAC 291.131. 
3 In addition, the Water Improvement District understands Section 51.305 to give TCEQ the limited jurisdiction to 
review O&M allocations set by Board order, but not those set pursuant to a contract.  See, e.g., Tex. Water Code § 
51.319. Here, the Water Improvement District charges contractual rates.  
4 McAllen’s Petition at 15-16. 
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1. PUC—not TCEQ—has jurisdiction to hear an appeal of the Water Improvement 
District’s supply and delivery rate.  
 
McAllen has appealed the Water Improvement District’s entire supply and delivery rate.5  

However, the Attorney General made clear that TCEQ has limited jurisdiction, only over allocation 

of estimated O&M expenses.  McAllen’s TCEQ petition doesn’t say anything about allocation of 

O&M expenses.  The word “allocation” doesn’t appear in the petition at all.  McAllen filed a 

statement of position with the SOAH judges in the PUC proceeding on February 9, just a day after 

filing the TCEQ petition, in which it conceded that TCEQ’s jurisdiction is limited to review of 

allocation of O&M expenses (Attachment A). TCEQ should not refer to SOAH that which it does 

not have jurisdiction over. 

2. TCEQ may not unilaterally transfer the Water Improvement District’s water rights 
to McAllen. 
 
The Water Improvement District owns the water rights used to supply and deliver water to 

McAllen.6  McAllen has asked the TCEQ to transfer the Water Improvement District’s water rights 

to McAllen.7  As explained in an amicus curiae brief filed by the Attorney General’s office on 

TCEQ’s behalf in a recent Texas Supreme Court case, TCEQ does not “make the final 

determination of water rights ownership” because TCEQ only exercises an “administrative record-

keeping function.” (Attachment B at 1-2).  The Attorney General’s office further informed the 

Supreme Court that “[o]nce a water permit is issued and vested in the holder, it can be bought and 

sold like any other property,” that TCEQ’s “authority does not extend to adjudicating private 

disputes simply because they involve water rights,” and that “a dispute about who owns the water 

rights” should not be adjudicated at TCEQ. (Attachment B at 3). The Supreme Court agreed, 

                                                 
5 See, e.g., McAllen’s Petition at 10 (referencing the “$113.96 delivery charge”). 
6 See, e.g., McAllen’s Petition at Appendix A (Certificate Nos. 23-848, 23-848A, 23-848B, and 23-848D). 
7 See McAllen’s Petition at 15-16. 
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holding that the adjudication of disputes related to ownership of surface water rights is not within 

TCEQ’s jurisdiction, see Pape Partners, Ltd. V. DRR Family Properties LP, 645 S.W.3d 267, 269 

(Tex. 2022), and specifically that “TCEQ lacks jurisdiction to decide conflicting claims of 

ownership to surface-water rights.”  Id. at 275-76.   

TCEQ in a Section 11.041 proceeding is not empowered to unilaterally transfer the Water 

Improvement District’s water rights to McAllen.  TCEQ should not refer to SOAH that which it 

does not have jurisdiction over. 

3. TCEQ does not set water rates. 
 
Finally, McAllen asks TCEQ to set a new water rate.8  But the Legislature has ordered that 

only the PUC can take the next step and set a new rate: “The utility commission shall fix reasonable 

rates for the furnishing of raw or treated water for any purpose mentioned in Chapter 11 or 12 of 

this code.”  See Tex. Water Code 12.013(a) (emphasis added).   

A SOAH judge in a prior Section 11.041 proceeding at TCEQ held as much: “Section 

12.013 gives the PUC the authority to ‘fix reasonable rates.’ Section 11.041 does not involve 

‘fixing’ any rate; it involves a determination as to whether the price demanded is reasonable and 

just or discriminatory.” (Attachment C at 3). The petitioner in that case conceded that after TCEQ 

made a decision under Section 11.041, it would “have to go to the PUC to ask that agency to set a 

reasonable rate.” (Attachment C at 3).  For good reason: As TCEQ stated in a filing in that case, it 

“no longer has ratemaking authority” and it “no longer has the dedicated staff expertise to 

determine water rates.”9  That’s in part because Senate Bill 1 (2013) transferred over $1.6 million 

                                                 
8 McAllen’s Petition at 16. 
9 Executive Director’s Response to BASF’s Motion to Determine the Scope of the Proceedings or Certify a Question 
at 5, In the Matter of the Complaint by BASF Corporation For Denial of Water Under the Texas Water Code §§ 
11.038 and 11.041, TCEQ Docket No. 2018-0852-WR (Oct. 8, 2018). 
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in funding and 20 FTEs from TCEQ to the PUC so that the PUC could carry out its responsibilities 

related to economic regulation of water utilities.10 

Because only the PUC sets water rates, TCEQ should not refer to SOAH any issues relating 

to setting a new water rate. 

III. CONCLUSION 

McAllen’s petition does not request any relief that the TCEQ is empowered to provide.  As 

pled, there is nothing in McAllen’s petition for TCEQ to refer to SOAH.  The executive director 

should decline to refer McAllen’s petition to SOAH.  In the alternative, TCEQ’s referral order 

should specify that (a) TCEQ’s jurisdiction is limited to review of allocation of estimated O&M 

expenses; (b) TCEQ cannot and will not unilaterally transfer the Water Improvement District’s 

water rights to McAllen; and (c) the PUC, not the TCEQ, sets rates. 

Date: February 16, 2024 

Respectfully submitted, 
 

______________________________________ 
Taylor Holcomb 
State Bar No. 24074429 
Heath Armstrong 
State Bar No. 24105048 
JACKSON WALKER LLP 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
512-236-2060 
512-236-2002 (Fax) 
tholcomb@jw.com 
harmstrong@jw.com  
  
Attorneys for the Water Improvement District 

                                                 
10 Texas Sunset Advisory Commission Final Report with Legislative Action at 4b-4c (July 2013); see also 2014-2015 
General Appropriation Act at VIII-64, Item 11 (Contingency for HB 1600). 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of this document was served on all parties of record via e-mail, 

regular mail, hand-delivery, or fax on February 16, 2024. 

_______________________________________ 
Taylor Holcomb 
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Filing Date - 2024-02-09 02:21:06 PM 
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SOAH DOCKET NO. 473-22-1659.WS 
PUC DOCKET NO. 52758 

PETITION OF MCALLEN PUBLIC § 
UTILITY APPEALING WHOLESALE § 
WATER RATES CHARGED BY § 
HIDALGO COUNTY WATER § 
IMPROVEMENT DISTRICT NO. 3 § 

PUBLIC UTILITY COMMISSION 

OF TEXAS 

MCALLEN PUBLIC UTILITY'S 
STATEMENT OF POSITION 

McAllen Public Utility ("MPU" or "McAllen") files this Statement of Position as required 

by SOAH Order No. 7. Order No. 7 requires MPU to file this Statement of Position no later than 

February 9,2024. It is, therefore, timely. 

As noted by the Attorney General, there is at least some overlapping jurisdiction between 

the Commission and the Texas Commission on Environmental Quality.1 The question is whether, 

and to what extent, one agency or the other has jurisdiction over this dispute. As noted in Order 

No. 7, the Commission framed the issues thusly: 

• Do the facts demonstrate that the Commission has authority under Texas Water Code 

section 12.013 to decide this appeal? If so, was the petition filed in accordance with 

Texas Water Code section 12.013 and 16 Texas Administrative Code section 24.107? 

• Do the facts demonstrate that all or certain portions of the appealed rates fall outside 

the Commission' s appellate authority under Texas Water Code section 12.013 

(including numerous sub-questions)? 

The Attorney General suggested that section 12.013 can be harmonized with Water Code section 

51.305(d) if the latter is construed as an exception to section 12.013 and concluded that "if the 

dispute involves an allocation by [HCWID 3] to cover the maintenance and operating expenses of 

its water delivery system pursuant to section 51.305, the matter is properly before the TCEQ. 

Otherwise, the matter must be heard by the [Commission]."2 

MPU agrees that WaterCode section 51.305(d) serves as an exception to the Commission' s 

broad authority under section 12.013, and that at least the portion ofMPU' s complaint concerning 

1 Tex· Att'y Gen. Op. No. JS-0004 at 3-4 (available at https://www.texasattorneygeneral.gov/sites/default/ 
files/opinion-files/opinion/2023/js-0004.pdf). 

Q, Id. 

1 
4862-7548-8164v. 1 69224-1 2/8/2024 

000090072



maintenance and operational expenses ofHCWID 3's water delivery system must be heard by the 

TCEQ. As MPU stated during the January 10 prehearing conference, there are fact issues that must 

be determined to know whether this dispute involves the type of allocation, and remainder, to cover 

maintenance and operating expenses of HCWID 3's water delivery system governed by 

section 51.305. MPU suspects that it does, which would require TCEQ to preside over the 

dispute--at least in part. MPU agrees with the ALJs that determining the scope of TCEQ's 

jurisdiction in this proceeding without TCEQ's participation would be inappropriate. And the 

scope ofthe Commission's jurisdiction would be difficult, if not impossible, to determine without 

also determining that ofthe TCEQ. Therefore, on February 8,2024, MPU filed a petition to invoke 

the TCEQ's jurisdiction under Water Code section 11.041. 

More substantively, MPU takes the position that the only expenses MPU or McAllen 

should legally be required-and have ever been required-to pay are expenses related to 

HCWID 3's maintenance and operation of its water delivery system. To that end, MPU believes 

that the primary adjudicator of this dispute should be the TCEQ. However, as a Water Control and 

Improvement District, HCWID 3 has powers and duties beyond delivering water, including 

drainage, land reclamation, and navigation. To the extent that HCWID 3 has charged MPU for any 

expenses unrelated to maintaining and operating the water delivery system, the Commission may 

be required to adjudicate the legality of those charges and whether MPU is due any refund. 

Under Texas Water Code Section 11.041, the TCEQ's executive director must have a 

preliminary investigation of MPU' s complaint and determine whether there are probable grounds 

for the complaint prior to setting a time and place for a hearing on MPU's petition. TCEQ's rules 

require the executive director to determine whether the petition meets TCEQ' s rules relating to 

probable grounds within ten days of the filing ofthe petition.3 If the executive director determines 

that the petition does meet the requirements of the rule, the executive director will forward the 

petition to the State Office of Administrative Hearings ("SOAH").4 Once the executive director 

forwards the TCEQ petition to SOAH, MPU may move to consolidate the hearings. However, 

because of the unique nature of the overlapping statutory jurisdiction, the parties will likely need 

to confer to determine whether that action is appropriate or feasible. 

3 30 Tex. Admin. Code § 291.131. 

4 Id. 

2 
4862-7548-8164v. 1 69224-1 2/8/2024 
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Order No. 7 also requires the parties to this proceeding to file an agreed proposed 

procedural schedule or, if the parties are unable to agree, then to file separate proposed schedules. 

Before February 21, the undersigned counsel will confer with the parties about whether to request 

a delay in that deadline to allow the TCEQ executive director to forward the TCEQ petition to 

SOAH and for SOAH to convene a preliminary hearing in that matter. 

Respectfully submitted, 

WINSTEAD P.C. 
401 Congress Ave., Suite 2100 
Austin, Texas 78701 
Telephone: (512) 370-2800 
Facsimile: (512) 370-2850 

/s/ James Aldr edge 
JAMES ALDREDGE 
State Bar No. 24058514 
JAMES RUIZ 
State Bar No. 17385860 

ISAAC TAWIL 
State Bar No. 24013605 
AUSTIN STEVENSON 
State Bar No. 24085961 

MCALLEN PUBLIC UTILITY 
CITY ATTORNEY 

P.O. Box 220 
1300 Houston Ave 
McAllen, Texas 78501 
Telephone: (956) 681-1090 

ATTORNEYS FOR 
MCALLEN PUBLIC UTILITY 

CERTIFICATE OF SERVICE 

I certify that notice of this filing was provided to all parties of record via electronic mail 

on February 9,2024 in accordance with the Second Order Suspending Rules issued in Project 

No. 50664. 

/s/ James Aldr edge 
JAMES ALDREDGE 

3 
4862-7548-8164v. 1 69224-1 2/8/2024 
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TO THE HONORABLE SUPREME COURT OF TEXAS: 

 The Texas Commission on Environmental Quality (the Commission) 

respectfully submits this amicus curiae brief in support of the petition for 

review filed by Petitioners, Pape Partners, Ltd., Glenn R. Pape, and Kenneth 

W. Pape.  Specifically, the Commission writes to support Petitioners’ position 

as to the scope of the Commission’s jurisdiction over water rights adjudication. 

STATEMENT OF INTEREST 
 
 The Texas Water Code gives the Commission general jurisdiction over 

“water and water rights including the issuance of water rights permits, water 

rights adjudication, cancellation of water rights, and enforcement of water 

rights.”  Tex. Water Code § 5.013(a)(1).  The term “water rights 

adjudication” referenced in this statutory provision is a term of art under the 

Texas Water Code and relates to the Commission’s issuance of certificates of 

adjudication and in doing so, determining the amount of use, place of use, 

purpose of use, point of diversion, rate of diversion, and where appropriate, 

the acreage to be irrigated.  Pape Partners, Ltd. v. DRR Family Props. LP, 623 

S.W.3d 436, 443 (Tex. App.—Waco 2020, pet. filed) (Gray, T., dissenting).  

 The Commission does not, under the express provisions of the Texas 

Water Rights Adjudication Act of 1967 (the Adjudication Act), make the final 
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determination of water rights ownership.1  Rather, the Commission exercises 

its administrative record-keeping function, which is then followed by an 

automatic and mandatory judicial review of the law and facts based on issues 

defined at the Commission during the agency process.  Tex. Water Code 

§§ 11.317, .320(a).  

STATEMENT OF FACTS 
 
 The Commission incorporates by reference the Statement of Facts as set 

forth in the Petition for Review.   

SUMMARY OF ARGUMENT 
 
 The dispute in this case is who owns private property rights, and neither 

the plain language of the Adjudication Act nor any other provision of the 

Texas Water Code provides the Commission with a mechanism to determine 

such a dispute.  Instead, the Adjudication Act specifically recognizes the role 

of judicial review in the water rights process.  Id. § 11.320.  As recognized 

both in statute and in case law, these disputes are properly before the Court.  

See, e.g., Id. §§ 11.317, .320(a); Bd. of Water Eng’rs v. McKnight, 229 

 
1 Water Rights Adjudication Act, Tex. Water Code §§ 11.301-
.341(Adjudication Act).  
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S.W. 301, 307 (Tex. 1921).  The district court properly had jurisdiction to 

decide this case.  

ARGUMENT 

 Surface water in Texas is owned by the State and held in trust for Texas 

citizens.  Tex. Water Code § 11.021(a); In re Adjudication of the Water Rights 

of the Upper Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d 

438, 444 (Tex. 1982) (In re Adjudication of Water Rights).2  Through a system 

of water rights prioritization, the State grants the right to use water to 

individuals or entities such as ranchers, farmers, cities, or industries.  The 

Commission has an important role to play in issuing and recording those 

grants.  However, the Commission’s authority does not extend to adjudicating 

private disputes simply because they involve water rights.  Once a water permit 

is issued and vested in the holder, it can be bought and sold like any other 

property.  And, like any disagreement about the ownership of property, a 

dispute about who owns the water rights is properly adjudicated in court. 

 Historically, water rights were based on a priority system that indicated 

the seniority of a water right based on “first in time, first in right.”  Tex. Water 

 
2 See generally Tex. Comm’n on Envtl. Quality, Am I Regulated? Water 
Rights in Texas, available at  
https://www.tceq.texas.gov/permitting/water_rights/wr-
permitting/wr_amiregulated.html. 
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Code § 11.027.  Today, priority dates for new water appropriations are based 

on the date the application is declared administratively complete at the 

Commission.  The process at the Commission is not adjudicatory.  Rather, it 

is one of recordation.  Unless a party is using surface water for a reason 

designated as exempt under the Water Code,3 any party that wishes to obtain 

a surface water right must get permission from the Commission prior to this 

use.  Id. § 11.121.   

I. The Texas Supreme Court in McKnight determined it was a violation of 
 the doctrine of separation of powers for a state agency to determine 
 property rights. 

 In McKnight, the Court considered a water rights challenge involving 

the rights of various claimants to waters of the Pecos River.  McKnight, 229 

S.W. at 301.  Specifically, the McKnight court considered the constitutionality 

of the Irrigation Act of 1917 (the predecessor to the Water Rights Adjudication 

Act of 1967).  The Court ultimately struck down the Irrigation Act, which 

authorized a state agency to determine property rights, as violating the 

doctrine of separation of powers.  Id. at 304.  The Court explained that in 

order for the Board of Water Engineers (a predecessor agency to the 

Commission) to determine a property right, it must,  

 
3 See Tex. Water Code §§ 11.1405, .142, .1421, .1422, and 18.003. 
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decide the most intricate questions of law and of fact-questions with 
respect to the validity and superiority of land titles, questions of 
contract, questions of boundary, questions of limitations, and questions 
of prescription.  An inquiry involving such questions and resulting in the 
binding adjudication of property rights is strictly judicial, and we would 
not uphold the Constitution as it is plainly written were we to sanction 
the delegation of the power to conduct and to finally determine such an 
inquiry to any other tribunal than the courts.  
 

Id. at 307.   
 
 For many years, McKnight left water rights in a state of uncertainty.  In 

re Adjudication of Water Rights, 642 S.W.2d at 439.  The Legislature’s answer 

came years later in the form of the Adjudication Act.  Tex. Water Code 

§§ 11.301-.341 

II. The Adjudication Act provided a mechanism to quantify and record 
 water rights. 

 By the late 1960’s, water rights were a bit of a jumble, with Texans 

holding rights derived from a variety of sources (some dating to Spanish land 

grants), taking different forms, and memorialized in different ways (sometimes 

recorded in the county deed records, sometimes not).  The Adjudication Act 

was designed to bring order.  The Legislature gave claimants a deadline to 

submit their claims to the Commission’s predecessor, which then sorted, 

examined, and—after judicial determination—converted everything into a 

uniform system, resulting in successful claimants holding a water rights permit.   

The Adjudication Act provided a mechanism to quantify and categorize rights 
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of water users in Texas, and it provided the foundation of modern-day surface 

water rights in Texas.4  Id.   

 When first enacted, the Adjudication Act required all claimants of water 

rights, except those who already operated under permits or certified filings, to 

file a statement with the Texas Water Commission setting out their claims.  

Tex. Water Code §§ 11.303(c), .307.  Among other things, the statement was 

to include “the location and the nature of the right claimed,” “the stream or 

watercourse and the river basin in which the right is claimed,” and “the dates 

and volumes of use of water.”  Id. § 11.303(c)(2), (3), (5).  

 The Commission held a preliminary hearing on each claim and notified 

the parties.  Id.  §§ 11.309, .312.  The parties could then file a contest of the 

 
4 The Adjudication Act provides:    

The conservation and best utilization of the water resources of this state 
are a public necessity, and it is in the interest of the people of the state 
to require recordation with the commission of claims of water rights 
which are presently unrecorded, to limit the exercise of these claims to 
actual use, and to provide for the adjudication and administration of 
water rights to the end that the surface-water resources of the state may 
be put to their greatest beneficial use.  Therefore, this subchapter is in 
furtherance of the public rights, duties, and functions mentioned in this 
section and in response to the mandate expressed in Article XVI, 
Section 59 of the Texas Constitution and is in the exercise of the police 
powers of the state in the interest of the public welfare. 

 
Tex. Water Code § 11.302. 
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preliminary decision.  Id.  § 11.313.  There was a hearing on each contest, and 

it was followed by the Commission’s final determination.  Id. §§ 11.314, .315.  

Finally, parties were permitted to timely file motions for rehearing.  Id. 

§ 11.316.  

 After all applications for rehearing were complete, the Commission filed 

a certified copy of its final determination in district court, together with all the 

evidence presented to or considered by the Commission.  Id. § 11.317.  The 

district court then ordered the date for filing exceptions to the final 

determination, the date for hearings on exceptions, and notified all parties.  Id. 

 At the completion of the judicial process, the court issued its final 

decrees, and the Commission recognized the terms of the final decree through 

an issuance of a certificate of adjudication.  Tex. Water Code § 11.323.  The 

certificates of adjudication were then filed and recorded by the clerk of the 

county in which the appropriation of the water was made and then returned 

to the holder.  Id. § 11.324. 

 Once perfected in the courts, those water rights became a vested 

property interest that can be conveyed and assigned through conveyance 

instruments such as deeds.  Tex. Water Code § 11.040; Clark v. Briscoe 

Irrigation Co., 200 S.W.2d 674, 679-80 (Tex. App.—Austin 1947, no writ).  

When presented with deed(s) establishing a chain of title, the Commission 
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updates its records to note the change in ownership.  30 Tex. Admin. Code 

§ 297.83.   

 The Texas Supreme Court has long recognized that the jurisdiction to 

determine disputes in private property rights is inherently a judicial function—

one that  under the doctrine of separation of powers the Commission does not 

have jurisdiction to determine.  McKnight, 229 S.W. at 307.  

III.   The Texas Supreme Court determined the judicial review function of the 
 Adjudication Act makes it constitutional. 

 The Texas Supreme Court considered the constitutionality of the 

Adjudication Act in In re Adjudication of Water Rights, 642 S.W.2d at 439.  

The Court made specific note of section 11.320 of the Adjudication Act and 

explained that this judicial review provision is what separates the act from the 

constitutionality issues that plagued the earlier Irrigation Act.  Id. at 442.   

Section 11.320 states, 

the court shall determine all issues of law and fact independently of the 
commission’s determination.  The substantial evidence rule shall not be 
used.  The court shall not consider any exception which was not brought 
to the commission’s attention by application for rehearing.  The court 
shall not consider any issue of fact raise by an exception unless the 
record of evidence before the commission reveals that the question was 
genuinely in issue before the commission.   

 
Tex. Water Code § 11.320.   
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 Under the Adjudication Act, the Commission does not make the final 

determination.  There is a two-step procedure.  The Commission makes its 

determination, which is followed by a mandatory and automatic judicial 

review.  In re Adjudication of Water Rights, 642 S.W.2d at 442.  The Court 

determined that the Adjudication Act, unlike the Irrigation Act construed 

under McKnight, provides a constitutional method for adjudication. Id.  

 There is no provision under the Adjudication Act, and no party has 

pointed to any such provision, that gives the Commission authority to 

determine private property disputes.  As indicated by the plain language of the 

Adjudication Act, the Commission’s role is an administrative, record-keeping 

function.  Water rights disputes are adjudicated as any other property dispute. 

PRAYER 

 The Commission urges this Court to grant Petitioners’ Petition 

for Review.  

     Respectfully Submitted,  
 
     KEN PAXTON 
     Attorney General of Texas 
 
     BRENT WEBSTER 
     First Assistant Attorney General 
 
     GRANT DORFMAN 
     Deputy First Assistant Attorney General 
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     SHAWN COWLES 
     Deputy Attorney General for Civil Litigation 
 
     PRISCILLA M. HUBENAK 
     Chief, Environmental Protection Division 
 
     /s/ Kellie E. Billings-Ray   
     KELLIE E. BILLINGS-RAY 
     Deputy Chief, Environmental Protection   
     Division 
     Assistant Attorney General 
     State Bar No. 24042447 
     Kellie.Billings-Ray@oag.texas.gov 
 
     /s/ Linda B. Secord    
     LINDA B. SECORD 
     Assistant Attorney General 
     State Bar No. 17973400   
     Linda.Secord@oag.texas.gov 
 
     OFFICE OF THE ATTORNEY GENERAL 
     ENVIRONMENTAL PROTECTION DIVISION 
     P.O. Box 12548, MC-066 
     Austin, Texas 78711-2548 
     (512) 463-2012 
     (512) 457-4638 Fax 
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       KELLIE E. BILLINGS-RAY 
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TCEQ Interoffice Memorandum 

To: Laurie Gharis, Chief Clerk 

Thru: Erin E. Chancellor, Director, Office of Legal Services 

Tammy Mitchell, Special Counsel, Office of Legal Services 

Charmaine Backens, Deputy Director, Environmental Law Division 

Todd Galiga, Senior Attorney, Environmental Law Division 

From: Aubrey Pawelka, Staff Attorney, Environmental Law Division 

Date:  February 20, 2024 

Subject: Complaint by McAllen Public Utility for Denial of Water by Hidalgo County 
Water Improvement District No. 3 Under Texas Water Code §§ 11.041 and 
51.305(d); Executive Director’s Request for Referral to the State Office of 
Administrative Hearings; TCEQ Docket No. 2024-0243-WR 

On February 8, 2024, McAllen Public Utility (MPU or McCallen) filed a petition under 
Tex. Water Code §§ 11.041 and 51.305(d), alleging that Hidalgo County Water 
Improvement District No. 3 (HCWID 3) has refused to sell water to MPU at a reasonable 
price and that MPU is entitled to the water. This petition and its attachments are 
attached to this memorandum. 

In its petition, MPU alleged that Certificate of Adjudication No. 23-848, as amended 
through Certificate No. 23-848D, (COA 848) expressly authorizes HCWID 3 to divert up 
to 8,980 acre-feet of water per year for McAllen’s exclusive municipal use. COA 848 
further authorizes HCWID 3 to divert an additional 5,000 acre-feet of water per year 
for municipal purposes in HCWID 3’s service area. MPU claims it is entitled to the 
13,980 acre-feet of state water that McAllen cannot legally access without paying 
HCWID 3 to divert and supply it. MPU purchased water from HCWID 3 for many years 
up until 2022, and MPU desires to continue purchasing water from HCWID 3 at a 
reasonable rate. 

MPU requested that the executive director (ED) determine that probable grounds exist 
for the complaint that the price or rental demanded for the available water is not 
reasonable and just, and is discriminatory, and set a hearing at the State Office of 
Administrative Hearings (SOAH). MPU requested that, upon completion of the hearing 
on the complaint, the commission render a written decision finding that HCWID 3’s 
price for water to which MPU is entitled is not just or reasonable and is discriminatory. 

Tex. Water Code § 51.305(d) provides that a user of water delivered by the district who 
disputes all or part of a board order that determines the amount of an assessment, 
charge, fee, rental, or deposit may file a petition under Section 11.041. The statute 
states that the petition filed with the commission is the sole remedy available.  

Tex. Water Code § 11.041 provides a petition process for relief if an entity can show 
that it is entitled to receive or use the water, that it is willing to pay a just and 
reasonable price for the water, that the party controlling the water supply has not 
contracted the water to others and the water is available for the petitioner’s use, and 
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Aubrey Pawelka 
p. 2
February 20, 2024

Texas Commission on Environmental Quality 

that the party controlling the water supply refuses to supply the available water to the 
petitioner at a reasonable and just and nondiscriminatory price. 

Under 30 Tex. Admin. Code § 291.131, the ED performs a limited review of the petition 
to determine if the petition meets the requirements of 30 Tex. Admin. Code § 291.129. 
If the ED determines that the petition meets the requirements of section 291.129, the 
ED shall forward the petition to SOAH for an evidentiary hearing under Tex. Water 
Code §§11.036 - 11.041, as applicable. An evidentiary hearing shall be held; and at the 
completion of the hearing, the commission shall render a written decision. 

MPU asserts that it has shown that it is entitled to use the water for municipal 
purposes and is willing and able to pay a just and reasonable price for the water. MPU 
alleges that the new rate for the water is not reasonable and just or is discriminatory. 

The ED finds that MPU’s petition meets the requirements of 30 Tex. Admin. Code 
§ 291.129. The ED requests that this petition be referred to SOAH for a hearing on the
issues addressed by Tex. Water Code § 11.041.

Attachments 

cc: Kim Nygren, Deputy Director, Water Availability Division, 
Kim.Nygren@tceq.texas.gov 

Garrett Arthur, Public Interest Counsel, Garrett.Arthur@tceq.texas.gov 
James Aldredge, Winstead P.C., jaldredge@winstead.com 
James Ruiz, Winstead P.C., jruiz@winstead.com 
Isaac Tawil, Winstead P.C., itawil@winstead.com 
Taylor Holcomb, Jackson Walker LLP, tholcomb@jw.com 
Heath Armstrong, Jackson Walker LLP, harmstrong@jw.com 
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