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From: George Sturges [mailto:gsturges@bestenergycorp.com]  
Sent: Friday, April 04, 2014 1:40 PM 
To: Joe Thomas 
Cc: Lindley Anderson 
Subject: EBT Stakeholder Group and potential rule changes 
 
Dear Mr. Thomas, 
 
One area that appears not to have been specifically addressed during the initial promulgation of the Emission Banking 
and Trading regulations, including DECs and MDECs, is the generation of emission credits by reducing stationary and 
mobile emissions via the production and sales of fuels that reduce combustion emissions. The production of fuels that 
reduce combustion emissions beyond required emission levels are economically viable, the emission reductions are 
quantifiable via EPA and TCEQ approved test methods, and this type of strategy should meet with the intent of the rule.
 
Since there is an opportunity at this time to make changes to the referenced rule(s). It appears that it would make sense 
to review the rule(s) and make any necessary changes to the definitions, the rule itself, forms, etc., to ensure that the 
production of cleaner burning fuels can be used as a strategy for reducing emissions beyond required levels and 
generate emission credits. Because fuels do not generate emissions at the specific delivery facility, they should be 
recognized as reducing emission in multiple facilities or vehicles over their respective distribution area. In addition, 
flexibility should be incorporated regarding the business entity that  becomes the generator of such emission credit, as 
the actual blending or distribution facility may or may not be the entity with the economic burden or responsibility for 
the production of such emissions reducing fuel. Essentially any business, including, but not limited to the technology 
provider, the refiner, or the final producer, could be the responsible party for generating such emission credit and 
should be able to be recognized as the generator of such emission credits (with the understanding that the regulation 
should include measures that prevent any double counting). 
 
Sincerely, 
George Sturges 
BEST Corp. 
417 Watts Dr. 
Bakersfield, CA 93307 
(661) 827‐1121 office 
(661) 827‐1122 fax 
(661) 333‐6877 mobile 
gsturges@bestenergycorp.com 
www.bestenergycorp.com 
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From: Wiley, Adina [mailto:Wiley.Adina@epa.gov] 
Sent: Friday, April 04, 2014 9:45 AM 
To: Joe Thomas; Lindley Anderson 
Subject: EBT Stakeholder Group Comments 
 

Joe and Lindley – Thank you for the opportunity to provide input during the Emissions Banking and Trading 
stakeholder process. EPA would like for TCEQ to consider the following issues as you conduct your rulemaking. 
 
ERC Program Revisions 

         TCEQ initially created the ERC program to establish a mechanism for NSR offsets, but also for 
compliance assistance with other SIP requirements such as Chapter 115 and 117 requirements. Historic 
use has shown use of ERCs has been limited to NSR offsets. The TCEQ should restrict the use of ERCs 
solely for NSR offsets to simplify the rule.  

         TCEQ should remove the provisions for the generation of mobile ERCs. These provisions have not 
shown to be widely requested/used and EPA does not believe viable strategies could be developed. 
EPA also does not believe that mobile source reductions will satisfy the requirements of the CAA for 
NSR offset purposes. 

         TCEQ should remove the provisions for the generation of area source ERCs These provisions have not 
shown to be widely used, and EPA does not believe viable strategies could be developed. If the TCEQ 
believes that area source generation should be maintained, we request additional demonstrations as 
to how area source reductions would be consistent with the CAA offset requirements. 

         TCEQ needs to review the ERC geographic scope provisions at 30 TAC 101.302(f). EPA does not 
consider the 30 TAC 101.302(f)(1) provisions to be consistent with CAA offset requirements. If the ERC 
program is restricted to NSR offset generation and use as we recommend, then 30 TAC 101.302(f)(1) 
will need to be removed or modified to be consistent with the Act. If the non‐offset uses of ERCs are 
retained, the TCEQ should clarify that the 30 TAC 101.302 (f)(1) provisions apply only for non‐offset 
uses. 

         The stakeholder presentation discussed incorporating the TCEQ guidance on intra and inter basin 
trading into the ERC rule. EPA does not generally approve state guidance documents, however if the 
guidance becomes part of the Texas SIP we would possibly need to review and approve each revision 
to the guidance as part of the Texas SIP. 
 

DERC Program Revisions 

         The DERC program was created to serve as compliance assistance for SIP requirements and to provide 
for NSR offsets. Like the ERC Rule, the DERC program has generally only been used for NSR offsets. The 
TCEQ should consider limiting the use of DERCs for NSR offset purposes to simplify the program. 

         EPA approved the DERC program as part of the Texas SIP as an open market trading program. Our 
approval was premised on a robust market where DERCs would be created in the future years as well 
as used. This has not been the case since the majority of the banked DERCs were created in 2003 and 
few if any have been created since that time. Because DERC generation has not been robust consistent 
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with a  viable open market trading program, the TCEQ should impose a lifetime on DERCs. 
Alternatively, the TCEQ will need to justify the unlimited lifespan of a DERC based on an updated 
demonstration that the DERC program will be viable and robust into the future and provide 
opportunities for DERC generation. 

         TCEQ should remove the provisions for the generation of mobile DERCs. These provisions have not 
shown to be widely requested/used and EPA does not believe viable strategies could be developed. 
EPA also does not believe that mobile source reductions will satisfy the requirements of the CAA for 
NSR offset purposes. 

         TCEQ should remove the provisions for the generation of area source DERCs These provisions have not 
shown to be widely used, and EPA does not believe viable strategies could be developed. If the TCEQ 
believes that area source generation should be maintained, we request additional demonstrations as 
to how area source reductions would be consistent with the CAA offset requirements. 

         TCEQ needs to review the DERC geographic scope provisions at 30 TAC 101.372(f). The DERC rule at 
101.372(f)(3) limits NOX and VOC DERCs generated in an ozone nonattainment area to use only in the 
nonattainment area of generation or as provided in 101.372(f). The only provision in 101.372(f) that 
discusses use outside the nonattainment area of generation is 101.372(f)(7). EPA notes that 
101.372(f)(7) requires EPA approval, and our approval will be based on a demonstration consistent 
with the CAA offset provisions. The TCEQ should consider revising these provisions to be consistent 
with the CAA requirements. 

         EPA would support a revision to the DFW DERC flow control to a hard cap, assuming the hard cap is 
demonstrated and supportable in the attainment demonstration modeling and DFW SIP. 

         The stakeholder presentation discussed incorporating the TCEQ guidance on intra and inter basin 
trading into the DERC rule. EPA does not generally approve state guidance documents, however if the 
guidance becomes part of the Texas SIP, we would possibly need to review and approve each revision 
to the guidance as part of the Texas SIP. 

 
MECT Program Revisions 

         The TCEQ should revisit whether the provisions at 30 TAC 101.357 are necessary for the MECT 
program and for inclusion in the Texas SIP. EPA believes that this provision has not been used since its 
adoption and questions the utility of approving an element into the SIP that has not been used since its 
inception in 2002.  

 
Thank you again for considering our input. I am happy to discuss the issues presented above or provide 
assistance in reviewing the preliminary draft rules for CAA consistency. 
 
Adina R. Wiley, Environmental Engineer 
U.S. EPA Region 6 
Air Permits Section (6PD‐R) 
1445 Ross Ave 
Dallas, TX  75202 
(214) 665‐2115 
wiley.adina@epa.gov 
 
POSITIONS or VIEWS EXPRESSED DO NOT REPRESENT OFFICIAL EPA POLICY 
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From: Lacy Hudson   
Sent: Friday, April 04, 2014 4:06 PM 
To: Lindley Anderson; Joe Thomas 
Subject: EBT Stakeholder Group - Comments for Proposed Changes 
 
  
Lindley and Joe, 
This email is in regards to the issues in consideration in future rule making. The main issue of concern for 
me would be removing the option to generate ERCs  from area sources that have undergone emission 
reductions. I feel area sources should remain eligible to generate ERCs since there is no reason not be eligible. 
Although area sources emit much less than major sources, reducing area source emissions still makes a valuable 
difference in pollution levels. Every little bit helps :) 
  
Also, please consider extending the 180 deadline mentioned in the presentation.  
  
Thanks for allowing us to submit our comments!! 
  
Lacy Hudson 



Area Source Emission Reduction Credits (ERCs) 

Texas has some of the world’s greatest natural resources in its shale gas reserves, and the 

revitalized domestic Oil & Gas industry is creating a long-term supply of favorably-priced 

natural gas with the potential to fuel a petrochemical manufacturing renaissance in Texas.  The 

existing Gulf Coast chemical industry is planning historic investments, as evidenced by a series 

of multi-billion dollar expansions plans announced and underway by ExxonMobil, Dow, 

Chevron Phillips (CPChem), LyondellBassell, and other major chemical companies with Gulf 

Coast existing plants. 

Major global chemical companies are also presently considering entering the US market with 

grass-roots investments in domestic manufacturing plant investments, which can provide high-

paying jobs, local and state tax revenue, and spur further investments in the downstream 

chemical sectors and ancillary service sectors.  These global chemical companies desire to locate 

in the Houston Gulf Coast market, which holds compelling investment advantages due to 

existing pipeline infrastructure, gas storage capacity (specifically in Mont Belvieu), 

reliable/affordable power, trained construction/operations personnel, and excellent 

transportation logistics (port, rail and trucking).   

A primary obstacle for such investments is the EPA’s designation of the Houston –Galveston –

Brazoria (HGB) area as a “severe ozone nonattainment area.”  Due to the requirements for 

ozone nonattainment areas, any new chemical or other manufacturing plant must first “offset” 

its potential new emissions by 130% before it can be constructed.  One way of satisfying this 

offset requirement is with “emission reduction credits” (ERCs).  ERCs are generated by 

permanently reducing emissions at existing sources in the HGB area. Historically, ERCs have 

been generated by very large plants making emitting facility reductions.  Fortunately, the Texas 

Commission on Environmental Quality (TCEQ) adopted rules in 1997 that allow smaller and 

diverse emitting facilities, known as “area sources,” to generate ERCs (EPA approved these rules 

in September 2006).  The ERC rules allowing area sources to participate via making emission 

reductions are unambiguous; yet, to date, TCEQ has failed t0 allow such sources and the Texas 

economy to benefit from this innovative program.  HGB-area ERCs are in short supply and the 

price of ERCs has spiked, providing incentive and reward for area sources to reduce emissions.  

These emission reductions benefit the HGB non-attainment area, and should be authorized for 

trading to enable industrial development after providing a 30% overall emission reduction.   

TCEQ must certify that ERCs meet legal requirements before they can be used.  The TCEQ’s 

ERC program concerns are easily solved with proper ERC program implementation.  The 

benefits to the Texas economy and local and state tax base are too large to not take full 

advantage of the benefits and flexibility of the existing ERC program.  

The alternatives to HGB area-based chemical development is transporting Texas natural 

resources to Louisiana for development or to foreign countries (via LNG export); both 

alternatives export skilled jobs, significant wages and tax revenue outside of Texas. 

Submitted by R. Kinnan Golemon, President, KG Strategies, LLC 
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From: Hildebrand, Susana [mailto:Susana.Hildebrand@energyfutureholdings.com]  
Sent: Friday, April 04, 2014 5:56 PM 
To: Joe Thomas 
Subject: EBT Stakeholder Group 
 
Joe, 
Just wanted to let you know that Luminant is appreciative of the TCEQ’s initiation of a rulemaking to address 
potential future DERC usage restrictions resulting from the flow control limit tied to vehicle fleet 
turnover.  While we have no specific comments to offer on the particular substance of a rule change, we would 
welcome an opportunity to discuss further as TCEQ moves from the conceptual stage to more detailed 
development of the rule. 
 
Thanks, 
 
Susana M. Hildebrand, P.E. 
Energy Future Holdings 
512 349-6467 office 
512 230-5704 cell 
 

 
Confidentiality Notice: This email message, including any attachments, contains or may contain confidential 
information intended only for the addressee. If you are not an intended recipient of this message, be advised that 
any reading, dissemination, forwarding, printing, copying or other use of this message or its attachments is 
strictly prohibited. If you have received this message in error, please notify the sender immediately by reply 
message and delete this email message and any attachments from your system.  







 



My comments focus on the adequacy of Emission Banking and Trading (EBT) existing rules and 
the request for comments on area sources.  

Background: 

I am a resident of the State of Texas, born and raised here.  I have an ownership interest in 
manufacturing facilities in the Houston-Galveston-Brazoria Ozone Non-attainment Area (HGB 
NA) that meet the existing eligibility requirements of the EBT rules.  The quality of these 
manufacturing assets, and/or the stakeholders with ownership in these assets, can benefit from 
participation in the EBT.  As outlined in my comments, many residents of Texas can benefit 
from the current EBT program. 

Publicly available information provided to me by TCEQ staff shows that TCEQ 2006 Emissions 
Inventory for “point sources” per 30 TAC §101.10 reported 43,400 tons in 2006; the 2012 
Emissions Inventory reported 12,100 tons.  Texas continues to make excellent improvements in 
air quality based on the good collaboration of the TCEQ, regulated Texas industry and many air 
quality professionals.  This EBT rule consideration has a potentially significant impact on the 
current and future residents of Texas, and could impede environmental improvement and inhibit 
potential economic development in Texas. 

Potential Rule Impact: 

Importantly, the local and global environment can benefit from not changing the eligibility 
requirements of the existing and approved EBT rule, and not restricting the current flexibility of 
the existing EBT rules.  Locally, the HGB NA area could obtain a significant reduction in VOC 
and NOx air emissions (the pre-cursors to ground-level, ambient air ozone formation) by 
allowing area source participation in ERC reductions.  ERCs from area sources could create an 
emission reduction before the time of ERC generation from “small” emission sources that are 
currently uncontrolled or surplus to existing emission standards; these ERC emissions are traded 
as “offsets” to companies that are required to utilize the Lowest Achievable Emission Rate 
(LAER) control technologies as part of industrial expansion or modification.  

The Texas shale gas reserves are massive; our existing infrastructure, skilled labor (from 
chemical executives to operators), and fair regulatory framework enables the development of this 
resource.  Our Texas natural resources will be consumed in Texas, exported to foreign countries 
as LNG, and/or exported to Louisiana or elsewhere as ethylene through existing and new 
pipeline infrastructure.  When Texas natural gas resources get exported, they can be processed in 
downstream manufacturing in foreign countries in less environmentally controlled and less 
efficient industries in Texas, and the global environment suffers; additionally and importantly, 
the skilled manufacturing jobs and ancillary service sector jobs in the downstream chemical 
sectors are likewise exported.  The export of Texas natural resources to Louisiana or otherwise 
from the competitively-advantaged Greater Houston area is inefficient (environmentally and 
economically) and further incentivizes the LNG export of our resources.   



New and existing large manufacturing facilities will last for several future generations, and will 
have a long-lasting economic impact on local communities and long-lasting environmental 
impact on the global community.  The TCEQ and Texas have demonstrated world-leading 
capability to manage the environmental impacts, and Texas has demonstrated its leading ability 
to provide great jobs and opportunities for its existing citizens and its growing population.   

Under U.S. Clean Air Act laws and Texas Clean Air Act laws, major modifications and new 
major sources in the ozone non-attainment areas are required to install and operate LAER control 
technologies.  The TCEQ is the largest state environmental agency and adept at overseeing 
compliance with environmental laws.  In my opinion, the TCEQ should work with stakeholders 
to help the downstream chemical development of Texas natural resources occur here in Texas. 

EBT Rules  

The existing TCEQ rules in Title 30 of the Texas Administrative Code (TAC), §101.302(b), 
“Emission Banking and Trading, General Provisions, Eligible Generator Categories”, 
specifically indicate that area sources are eligible for ERCs participation.  These existing rules 
are fully approved by the TCEQ and EPA. The TCEQ should not limit the eligibility of sources 
in Texas to participate in this program.  

Irrespective, the TCEQ has expressed concerns about issuing ERCs to “area sources,” and has 
denied ERCs to specific area sources citing that the emissions were not reported in the SIP 
(according to the Emissions Inventory rules in 30 TAC §101.10).  The TCEQ rules in 30 TAC 
§101.10 do not require reporting for sources with emissions less than 10 tons per year. 

Additionally, in the SIP development process, the TCEQ takes the responsibility to calculate area 
source emissions, make representations of these area sources emissions for all area sources in the 
HGB NA, and report these emissions to the EPA.  The EPA reviewed and approved these 
estimates in the 2006 SIP.  The TCEQ did not contact or provide a notification or opportunity for 
area source participation in the SIP representation and reporting of their emissions.  Other states 
use emission source “potential-to-emit” emissions in the calculation of emissions for reporting in 
the SIP.  Many area sources have TCEQ New Source Review (NSR) permits or Permits-by-Rule 
(PBRs) that represent “potential-to-emit” emissions; area source represent their emissions in 
these permits.  Many area sources made representation of their emissions to the TCEQ.  The 
TCEQ did not appear to use these representations in the SIP, and did not appear to provide 
notification to these area sources.  The TCEQ has existing mechanisms to make emission 
reductions legally enforceable and permanent in permits and PBRs. 

Importantly, many area source can meet the other the criteria in 30 TAC §101.302 and 303 for 
issuing an ERC.  The area sources that cannot meet these other criteria should not be able to 
participate in the ERC program.  The area sources that can meet these other criteria should be 
allowed to participate in the ERC program, based on their ability to demonstrate these criteria are 
met.  The TCEQ should make these determinations on a case-by-case basis, based on the merits 



of each application.  The TCEQ could publish guidance on their determinations from case-by-
case reviews to guide future applications and the efficient use of resources.  

Furthermore, the TCEQ has requested comment on the concept of “surplus to the SIP”.  The 
TCEQ rules in 30 TAC 101, Subchapter H, Division 1 do not define the term “surplus to the 
SIP” in 30 TAC 101.300, “Definitions”.  The terms “surplus” is defined and means, “An 
emission reduction that is not otherwise required of a facility or mobile source by any local, 
state, or federal law, regulation, or agreed order and has not been otherwise relied upon in the 
state implementation plan”.  This term, as used in the EBT rules, appears to be specific to an 
individual facility or source, and not a group or category of sources.  The TCEQ should clarify 
its request for public comment on the basis of this term, “surplus to the SIP,” the definition of 
this term, and relevancy to the existing TCEQ EBT area source rules. 

Thank you for your consideration of these comments. 

 

Sincerely,  

Scott C. Muller 

 

 

 

 











 
 

STAKEHOLDER COMMENTS 

DATE: April 4, 2014 

TO: Mr. Joe Thomas – Texas Commission on Environmental Consulting 

FROM: Sage Environmental Consulting, L.P. 

RE: Emissions Banking and Trading Stakeholder Group  

  

Thank you for the opportunity to provide comments on the changes TCEQ will be considering in a future 
rulemaking to the current Emission Banking and Trading (EBT) Program.  Sage Environmental 
Consulting, LP (Sage) represents companies who would be affected by these proposed changes, both in 
the generation and use of ERCs. 

In general, Sage believes that the rules are sufficient as currently promulgated and that only one change is 
needed to the rule.   

Remove the 180 day Limit 

Sage agrees with TCEQ that the requirement found in Section 101.303(d) that facilities with potential 
ERCs must submit an EC-1 Form to the agency within 180 days of the implementation of the emission 
strategy is outdated and should be removed from the rule.    

When originally promulgated, the EBT program was voluntary and was not the only mechanism by which 
companies could generate offsets.  Since then, the program has been made mandatory and is currently the 
only mechanism by which companies can create credits for use as offsets.  Having such a strict timeline 
remain in a mandatory rule--if a company misses the deadline, they cannot create ERCs or otherwise 
establish those reductions as offsets--is neither logical nor fair.   The rules, as it currently exists, has 
unnecessarily reduced the amount of offsets available for use in the HGB nonattainment area at a time 
where offsets are greatly needed.  

Moreover, the TCEQ has indicated the original rationale behind the 180 day rule--that TCEQ needed to 
know for SIP planning purposes which reductions might be banked because rules at one time could be 
developed from concept to adoption in six months-- is outdated and not in alignment with current SIP 
rulemaking timeframes.  

Sage recommends that the TCEQ extend the 180 day deadline to align with 30 TAC 101.309(b)(3), which 
states that ERCs are valid for 5 years after the date of the reduction. If a source can demonstrate that the 
emissions reduction satisfy the EBT program requirements i.e. “enforceable, permanent, quantifiable, 
real, and surplus,” the source should be able to generate and use the credits up until the time that the 
credits would expire.  Moreover, we believe that the TCEQ should make this provision retroactive so as 
to not penalize companies that inadvertently miss the 180 day deadline prior to any rule change.  If an 



 
 

emissions reduction otherwise meets the criteria, it would thus be available for use within five years of 
generation.   

No Rule Changes are Needed for Area Sources 

Area sources should remain in the banking rules and no changes are actually needed to address concerns 
TCEQ may have regarding the generation of ERCs from area sources.  Rather, any concerns TCEQ has 
regarding the suitability of certain area sources to generate ERCs can and should be addressed by case by 
case determination based on the merits of the application. 

 

1. TCEQ Has Not Provided Sufficient Information Regarding Its Concerns About Area 
Sources nor Adequate Time for Interested Persons to Respond 

Area sources remain an important source of ERCs to the regulated community and revenues from the 
generation of ERCs are important to those area sources who choose to reduce emissions by installing 
control technologies beyond requirements currently found in the rules. 

In the materials previously posted to the TCEQ website for which TCEQ is seeking comment, TCEQ 
states only that it is considering modifying the rules to address difficulties associated with demonstrating 
how specific area source emissions are represented in the SIP and how the area source emission 
reductions are surplus to the SIP. TCEQ also identified removing the ability to generate credits from area 
source reductions altogether as one option being considered..  

However,  when reviewing the TCEQ EBT Stakeholder Group Meeting Minutes (only recently posted to 
the TCEQ website), Sage noticed that, in response to a question  regarding why the TCEQ is considering 
to remove the option to generate credits from area and mobile sources,  TCEQ referenced EPA’s  
Economic Incentive Program  guidance and requested “input from stakeholders on ways to make these 
types of generation practical under the Economic Incentive Program guidance from U.S. Environmental 
Protection Agency.  If no practical method of generation is possible, these options may be removed from 
the rules.” 

This guidance document was not referenced during the Stakeholder Meeting at the Houston-Galveston 
Area Council or listed in the Emission Banking and Trading Issues for Consideration in Future 
Rulemaking presentation.  The EPA guidance is almost 300 pages long.  If TCEQ is truly seeking input 
on these issues from interested stakeholders, we ask that the agency be clear about its concerns and extend 
the public comment period so that stakeholders have adequate time for review and comment on all issues 
under consideration. 

Moreover, it is unclear why TCEQ is even raising issues about the applicability of this guidance to the 
generation of area sources and mobile sources at this time.  In 2002, TCEQ made changes to the banking 
rule to address “concerns raised by the EPA regarding the quantification protocols used when measuring 
baseline emissions for the generation and use of credits.” EPA had outlined elements necessary for 
approval of trading programs that would be used within a SIP in guidance titled “Improving Air Quality 



 
 

with Economic Incentive Plans (EPA 452/R-01-001 dated January 2001).”  Thus, the TCEQ has already 
made changes to conform to this guidance, with the rules being subsequently approved by EPA.       

Accordingly, Sage requests that TCEQ provide much more detailed and specific information regarding its 
concerns about banking emissions from area sources, as well as provide additional time for interested 
persons to review EPA’s Economic Incentive Program guidance document and provide comments to the 
TCEQ on proposing guidelines for generating ERCs at area sources that meet the requirements of the 
EBT program.  As initially stated, we believe this would be better accomplished by issuing clarifying 
guidance, not rulemaking.  

  

2. TCEQ Should Consider all Options for Fair Treatment of Area Sources 

The category of “area sources” includes point sources that are excluded from emissions inventory 
reporting requirements because their emissions are less than 10 tons per year.  One of the primary issues 
for which the agency is seeking comment in this process is how to ensure that specific area source 
emissions are represented in the SIP and that those emissions are surplus to the SIP.  One simple way to 
address this issue in the future would be to notify area sources of the opportunity to submit emissions 
inventories and have their emissions expressly considered as part of the SIP planning process.  Yet TCEQ 
recently emailed a notice about the opportunity to make revisions to 2012 emissions inventory 
submissions that will be used as the base inventory year in the DFW area only to subscribers of the point 
source emission inventory.  Moreover, that notice expressly states that “emissions inventories for DFW-
area sites that do NOT meet the reporting requirements of 30 TAC Section 101.10 for calendar year 2012 
will not be processed at this time.” (emphasis in original).  Thus, point sources greater than 10 tpy are 
being provided with an opportunity to revise their EIs and notified that revisions received after May 14, 
2014 will not be captured in the 2012 base year DFW AD SIP inventory, which would impact future 
credit generation, while sources smaller than 10 tons are not being notified --even by a posting on the 
TCEQ website--and thus are not being provided with an opportunity to submit emissions inventory 
information to the agency for use in the SIP planning process.   

If an area source seeks to provide EI information to the TCEQ so that those emissions can be expressly 
included in the inventory used for a SIP demonstration, it should be given the opportunity to do so.   
Failure to provide, or even allow, such an opportunity in the DFW SIP raises concerns for the fair 
treatment of area sources to generate ERCs.  This seems shortsighted and unfair to smaller sources, 
especially those that use the same calculation methodologies to determine emissions as larger sources. 

  

3.    TCEQ Should Develop Policies and Protocols Based on Categories of Area Sources 

In the absence of established TCEQ guidance, companies with area source emissions should be allowed to 
work with the TCEQ on a case by case basis, just like TCEQ works with larger companies, to 
demonstrate that the source and ERC application can meet the TCEQ rule criteria necessary to generate 



 
 

ERCs.  TCEQ could publish precedence and guidance on its website based on these case-by-case 
determinations. 

  

4. TCEQ’s TexAER Website Remains “Down for Maintenance “  

TCEQ is soliciting comment on how to address the difficulties associated with demonstrating that specific 
area source emissions are represented in the SIP.  Sage personnel have spent extensive time reviewing 
and understanding the 2006 Emissions Inventory and SIP submittal package in order to help both clients 
and the TCEQ address this issue.  However, the agency’s TexAER website, which contains very pertinent 
area source EI data, has been down for maintenance for at least the week immediately following the 
stakeholder meetings and at least this week leading up to the stakeholder comment submittal date.  Thus, 
Sage is unable to independently review area source EI data and provide specific comments on this issue 
as part of these informal comments.  We ask that TCEQ prioritize the maintenance needed to address 
these issues associated with the website and extend the public comment period once access to the area 
source EI is restored. 

 

 5. Area Source Emissions may be Overstated in the 2006 Emissions Inventory      

While Sage cannot confirm its belief that area source emissions are overstated in the 2006 EI because the 
TexAER website has been down, we suggest the TCEQ further study the emission accounting estimation 
methods used in the 2006 SIP versus the current TCEQ guidance and accepted methodologies.  Currently, 
TCEQ has stated a concern that emission reductions from area sources might be “surplus to the SIP”; an 
overestimation of the SIP emissions should alleviate this concern.  In its request for comments, the TCEQ 
has not indicated the regulatory definition of surplus to the SIP or adequately defined this term or 
guidance to provide for informed public comment.  Accordingly, Sage requests the public comment 
period be extended, and that the TCEQ provides additional public clarification on this requirement within 
the context of the existing TCEQ EBT rules.   

To that end, a review of assumptions used in the attainment demonstration SIP regarding a comparison of 
assumptions made for area source emissions to current information should be helpful in addressing 
program integrity concerns.  For example, the TCEQ assumed a robust growth in area source emissions 
(22%) from 2006 to 2018 and relied upon that growth in making its attainment demonstration.  In 2008-
2009 and beyond, the United States experienced a financial crisis and historic economic retraction, 
reducing manufacturing and emissions from most economic sectors; some of industrial sectors have not 
recovered and will not recover. Thus, it is certainly possible that area source emissions were not only 
initially overstated, but that higher growth rates have been projected than have actually occurred.  This 
would mean that concerns about how to demonstrate that reductions are surplus, to the extent required for 
an individual ERC application, may be possible to address on a macro-level for situations where case-by-
case demonstrations are unclear or not sufficiently understood by TCEQ staff.    



 
 

It also means that, unlike point sources, reductions from area sources that came into existence after 2006 
are likely “surplus” given application of the growth factor. 

Sage recognizes that these issues are complex and will require staff resources.  However, we believe that 
there are important public policy and economic reasons to expend such resources and thus move towards 
a solution that will address concerns about program integrity while still allowing area sources to generate 
emission reduction credits.         

We appreciate the opportunity to submit these comments and would welcome the opportunity for further 
discussion.   

 

Kyle Brzymialkiewicz on behalf of Sage Environmental Consulting      

      

   



From:  Glenn Sliva   
Sent: Thursday, April 03, 2014 2:55 PM 
To: Joe Thomas 
Subject: EBT Stakeholder Group 
 
Joe 
 
My informal comment is short and regarding the 180 day limit to submit an application to generate ERCs and 
MERCs. 
 
I propose a 5 year look back for a period of 1 year that sunsets to give the ability of owners more time to submit 
applications that were subject to the 180 day limit. 
 
Several owners have lost the ability to generate because of this narrow short limit. 
 
For example.  Beginning July 1, 2014,  and back to June 30, 2009, owners may file an application or modify 
one that was created for lost credits because of the 180 limit.  
 
This look back period would be allowed until July 1, 2015, and subsequently the rule would revert to a 1 year or 
365 day limit for look backs or material facility changes thereafter July 1, 2015.   
 
This seems like a reasonable rule change and would not create a large workload increase for the TCEQ staff yet 
give owners more time to complete an application to generate ERCs/MERCs and the resulting positive impact 
of reducing emissions of pollutants. A win win for everyone. 
 
Thank you for allowing my input and listening to the voices of EBT stakeholders. 
 
Kindest Regards 
 
Glenn Sliva  
 
 
Glenn Sliva
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April 4, 2014 

 

Mr. Joe Thomas 

Texas Commission on Environmental Quality 

MC-206 

P.O. Box 13087 

Austin, Texas 78711-3087 

 

Submitted electronically via e-mail. 

 

RE: TCEQ Emissions Banking & Trading Program Stakeholder Group & Future Rulemaking 

 

Dear Mr. Thomas: 

 

On behalf of the Texas Chemical Council (TCC), I am writing to provide informal 

comments with feedback on stakeholder discussions related to issues for consideration in a future 

rulemaking on the Emission Banking and Trading (EBT) program. These comments will both 

respond to the presentation made by TCEQ staff, issues raised by other stakeholders during 

TCEQ-led meetings, and other thoughts by TCC.  

 

TCC is a statewide trade association representing nearly 70 chemical manufacturers with 

more than 200 Texas facilities.  The Texas chemical industry has invested more than $50 billion 

in physical assets in the state, as well as pays over $1 billion annually in state and local taxes and 

over $20 billion in federal income taxes.  TCC’s members provide approximately 70,000 direct 

jobs and over 400,000 indirect jobs to Texans across the state.  TCC member companies 

manufacture products that improve the quality of life for all Americans and millions of people 

around the world.   

 

TCC member companies represent a large segment of industry that has been able to 

utilize this program to the benefit of the state, and therefore our members have unique expertise 

in understanding how the program has operated in the past and how it can adapt into the future. It 

is our aim to enhance the usability of the program tools without compromising its effectiveness. 

TCC appreciates the TCEQ staff’s efforts in working on this program and ensuring that in 

moving forward, stakeholders have the ability to fully vet any potential changes and suggest 

enhancements.   

 

Using Allowances for Offsets 
 

TCC supports the Agency’s suggestion to clarify the ability to use MECT and HECT 

allowances for the entire offset requirement.  The current regulatory language suggests that 
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allowances can only be used to satisfy the one to one portion of the offset requirements. 30 TAC 

§101.352(e), §101.393(d).  However, the relevant guidance document and current practice permit 

the use of allowances to satisfy the additional 0.3 portion of the offset requirement, so long as 

those allowances are permanently retired and transferred into the TCEQ Offset Retirement 

Account before the facility commences operation.  See TCEQ Guidance on the Use of 

Allowances for Nonattainment New Source Review Permit Offset Requirements, Oct. 2013. This 

is an appropriate action, as it is currently being utilized, and the clarity provided by incorporating 

that declaration into the rules would benefit the regulated community.  

 

TCC supports the use of Mass Emissions Cap and Trade (MECT) allowances as offsets 

for non-MECT sources.   

 

TCC supports limiting possible future devaluation of allowances for the purpose of 

meeting offset requirements. Allowances used to satisfy offset requirements for new facilities 

should not devalue due to future regulatory changes as this creates uncertainty for projects.  New 

sources are already required to be built to meet the most stringent control standards. If the 

allowances used in the permitting process are devalued and the new source was built using 

LAER/BACT controls, then additional reductions are likely not possible to meet a lower cap.   

 

TCC recognizes that this approach could mean that existing sources might need to make 

further reductions to adjust for newer sources that have no further emission reduction 

alternatives.  There are existing sources that are not controlled and are meeting the MECT 

obligation through other means and can be controlled in the next round of NOx reductions.  

Regardless, leaving the possibility open for any source to be subject to future regulatory changes 

that result in the devaluation of allowances is too uncertain and unpredictable for projects of such 

magnitude and that require significant prospective investment.   

 

Using Credits for Offsets 
 

 TCEQ has suggested clarifying the requirements for interpollutant and interbasin use of 

ERCs, MERCs, DERCs, and MDERCs. However, TCC continues to encourage the Agency to 

develop an equivalency of pollutants by region for specific chemicals of concern with eventual 

development of conservative standards.  These standards could be used as a default in lieu of site 

specific photochemical modeling to decrease the time, administrative burden, and cost to both 

the Agency and applicants. Furthermore, TCEQ should consider cases where existing modeling 

information can be applied to avoid case-by-case modeling for every applicant.   

 

 TCC additionally supports allowing companies using DERCs and MDERCs to submit 

required forms for multiple years.  This will result in a reduction of the administrative burden for 

both the Agency and the regulated community, and TCC members companies foresee no 

downside to allowing this option. 

 

Generating Credits from MECT and HECT Sources 
 

 TCC supports the requirement for allowances to be surrendered at a 1:1 ratio based on 

historical emissions when generating ERCs from sources in the MECT and HECT programs.  
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TCC also supports the generation of ERCs from HRVOC emissions from sources in the HECT 

program if allowances are surrendered at a 1:1 ratio based on historical emissions.   

 

TCC understands these provisions are intended to prevent holders of allowances from 

selling/retiring both a MECT and/or ERC related to the same transaction potentially resulting in 

double-accounting. However, some clarity may be needed on the purchasing side for entities 

buying ERCs who may or may not be subject to applicable MECT/HECT programs.  

 

Generating Credits from Area and Mobile Sources 
 

 TCEQ should retain the options to generate credits from area and mobile sources.  TCC 

appreciates the often difficult task of ensuring that such credits are real, surplus, and enforceable, 

but continuing to allow these types of innovative programs to be available as a potential tool for 

credit generation is overall beneficial to the region’s air quality and may prove useful into the 

future, especially in the light of the tight credit market as it exists today.   

 

Credit Generation 
 

TCC supports an extension of the 180-day limit to provide more time to submit an 

application to generate ERCs/MERCs.  By comparison, Pennsylvania, another state that utilizes 

offset trading for ozone, permits submittal of an ERC application to generate ERCs two years 

after initiating reduction or shutdown. See 25 Pa. Code §127.207(2).  This is limited by the fact 

that written notice of the source’s deactivation is required within one year.  See id. This approach 

is reasonable, and will give both the applicant and the agency sufficient time to finalize the 

calculation of ERCs generated.   

 

TCC would further like to encourage TCEQ to consider revising the shelf life of ERCs. 

Currently, regulations only authorize ERCs to be used within 60 months of initial generation. See 

30 TAC §101.309(b)(3).  Pennsylvania currently allows a shelf life of credits for 10 years. 20 Pa. 

Code §127.206(f).  Extending the shelf life of ERCs to a longer period, such as 120 months, 

would provide more flexibility to ERCs users without resulting in reduced air quality or in 

limiting the effectiveness of the program. 

 

Furthermore, TCC supports the addition of PM2.5 to the list of applicable solutions. This 

will give Texas the flexibility into the future should any areas be designated nonattainment.  

Texas submitted to EPA in December 2013 our recommendation that all Texas counties by 

designated as unclassifiable/attainment. EPA is expected to issue final designations on December 

12, 2014.  Because this rule timeline is closely related (it is expected to be proposed in October 

2014 and adopted in March 2015), it is prudent for TCEQ to move forward with including this 

ability in the rule structure at this time.  

 

Credit Baseline Emissions 
 

 TCC agrees that the baseline emissions cannot exceed the emissions inventory (EI) used 

in the attainment demonstration SIP and believe that clarity is needed for areas that do not yet 

have an attainment demonstration SIP or a recently submitted EI. 
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Credit Reporting 
 

 TCC requests that TCEQ clarify that ERCs and MERCs are considered “used” when an 

air permit application is submitted.  

 

HECT and MECT Applicability 

 

 TCC agrees that a mechanism is needed to allow sites to terminate participation in HECT 

and MECT once those programs are no longer applicable to a given site or operation.  Continued 

submittal of reporting forms to the agency when the programs are no longer applicable would be 

an unnecessary burden.  

 

 

TCC appreciates the opportunity to provide input on this future rulemaking and in 

participating in the stakeholder process. This program is essential to the progress of the state in 

maintaining our business climate as well as making steps toward a better air quality.  TCC looks 

forward to working with stakeholders and TCEQ staff regarding our suggestions and general 

remarks.  

 

Thank you for your consideration of these comments.  If you have any questions, please 

do not hesitate to contact me at (512) 646-6403 or landwehr@texaschemistry.org.  

 

 

Yours respectfully, 

 

Martha K. Landwehr 

General Counsel 
 

mailto:landwehr@texaschemistry.org
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