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TO:   Office of the Chief Clerk    
Texas Commission on Environmental Quality  

  
THRU:  Chris Kozlowski, Team Leader  

Water Rights Permitting Team  
  
FROM:  Jenna Rollins, Project Manager  

Water Rights Permitting Team  
  
DATE:  January 20, 2023  
  
SUBJECT:  Big Brown Power Company LLC 

ADJ 5040 
CN603263872, RN108446709 
Application No. 08-5040A to Amend Certificate of Adjudication No. 08- 

  5040 
Texas Water Code § 11.122, Not Requiring Notice 
Big Brown Creek, Trinity River Basin   
Freestone County 

   
The application and fees were received on September 13, 2022. Additional 
information was received on September 16, 2022. The application was declared 
administratively complete and accepted for filing with the Office of the Chief Clerk 
on January 20, 2023. Notice is not required pursuant to Title 30 Texas 
Administrative Code § 295.158 (c)(2)(A) and § 295.158 (c)(3)(A). 
 
  
All fees have been paid and the application is sufficient for filing.  
  
  
  
_________________________  
Jenna Rollins, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 
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January 20, 2023 
   

Mr. Ryan M. Bayle, P.G.                                                                       VIA E-MAIL  
Environmental Manager 
Luminant Generation Company LLC 
6555 Sierra Drive 
Irving, TX 75039 
  
RE: Big Brown Power Company LLC 

ADJ 5040 
CN603263872, RN108446709 
Application No. 08-5040A to Amend Certificate of Adjudication No. 08-5040 
Texas Water Code § 11.122, Not Requiring Notice 
Big Brown Creek, Trinity River Basin   
Freestone County 
  

Dear Mr. Bayle:  
  
This acknowledges receipt, on September 13, 2022, of the referenced application and fees in the 
amount of $112.50 (Receipt No. M300344, copy attached) and additional information on 
September 16, 2022.  
 
The application was declared administratively complete and filed with the Office of the Chief 
Clerk on January 20, 2023. Staff will continue processing the application for consideration by 
the Executive Director. 
  
Please be advised that additional information may be requested during the technical review 
phase of the application process.  
  
If you have any questions concerning the application, please contact me via email at 
jenna.rollins@tceq.texas.gov or by phone at 512-239-1845. 
  
Sincerely,  
  
   
 
Jenna Rollins, Project Manager   
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
 
Attachment 
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TCEQ Interoffice Memorandum 
 
 
FROM: Jenna Rollins, Project Manager 
  Water Rights Permitting Team 
   
DATE: January 20, 2023 
 
SUBJECT: Big Brown Power Company LLC  

Application No. 08-5040A to amend Certificate of Adjudication No. 08-
 5040 

  Big Brown Creek, Trinity River Basin 
  Freestone County 
 
 
On June 9, 2006, the Texas Supreme Court issued an opinion in the case of 
Marshall v Uncertain.2 The Supreme Court in that opinion considered the 
Commission’s practices regarding notice and hearing for applications to amend a 
water right under Texas Water Code (TWC) § 11.122(b). The Court held that it 
could not determine under the record in that case whether notice and a hearing 
would be required. The Court remanded the case to the Commission.   
 
The court in Marshall held that when reviewing the type of notice required for an 
amendment to a water right, the Commission must determine whether there could 
be an adverse impact from the application on other water rights or the environment 
beyond or irrespective of the full use assumption, explained below. The Court also 
held that the Commission must determine if the application could have an adverse 
impact on the public interest criteria: beneficial use, public welfare, groundwater 
effects, consistency with the state and regional water plan, compliance with 
administrative requirements, and conservation. 
 
The types of amendments that come within the Marshall decision are those 
amendments that do not already have a specific notice requirement in a rule for 
that type of amendment, and that do not change the amount of water to be taken 
or the diversion rate.  
 
The purpose of this memo is to discuss the public notice that should be given in the 
above referenced application by the Big Brown Power Company LLC in light of 
agency rules and the Court’s decision in the case of Marshall.   
 
Current Permit and Application for Amendment 
 
Certificate of Adjudication No. 08-5040 (Certificate) was originally issued to Texas 
Utilities Electric Company and authorizes the maintenance of an existing dam and 
reservoir on Big Brown Creek (Lake Fairfield), Trinity River Basin and impoundment 
therein of not to exceed 50,600 acre-feet of water.  

 
2 City of Marshall et. al. v.  City of Uncertain et al., No. 03-1111 (Tx. June 9, 2006). 



Big Brown Power Company LLC 
Application No. 08-5040A 
Page 2 of 7 
January 20, 2023 
 
 
The Certificate also authorizes the diversion and consumptive use of not to exceed 
14,150 acre-feet of water per year, at a maximum diversion rate of 2,680 cfs 
(1,206,000 gpm), from Lake Fairfield for industrial (thermal-electric power 
generation) purposes in Freestone County. The time priority of this right is 
December 18, 1967. Multiple special conditions apply including: 

 
Paragraph 5.B. which states “Owner may store water to be diverted from the 
Trinity River as authorized by Contractual Permit 377 in the aforesaid 
reservoir for subsequent diversion and use”; and 
 
Paragraph 5.E. which states “No diversions shall be made from the Trinity 
River when such diversion will reduce the stream flow at the Trinity River 
stream gage near Oakwood Texas, below 100 cfs”. 

 
Big Brown Power Company LLC (Owner/Applicant) acquired Certificate of 
Adjudication No. 08-5040 and seeks to amend the Certificate to add municipal, 
domestic, agricultural, and recreational purposes of use and to remove “thermal-
electric power generation” limited use language from the 14,150 acre-feet of water 
currently authorized for industrial purposes.  
 
Applicant also seeks to revise Paragraph 5.B. to remove the reference to 
Contractual Permit 377 and to remove Paragraph 5.E.  
 
Rules Related to Notice 
 
The Commission has rules concerning what notice is required for applications to 
amend a water right in Title 30 Texas Administrative Code (TAC) § 295.158.  
 
Adding Purposes of Use  
 
Under 30 TAC § 295.158(c)(2)(A), no notice is required, except to the record 
holder, to add a purpose of use that does not substantially alter the nature of the 
water right from a water right authorizing only non-consumptive use to a water 
right authorizing consumptive use; or a pattern of use that is explicitly authorized 
by or required by the original water right. This application falls under that rule and 
does not require notice except to the record holder.  
 
There are no additional owners of Certificate of Adjudication No. 08-5040; 
therefore, no notice will be provided. 
 
Removing/Revising a Special Condition 
 
30 TAC § 295.158(c)(3)(A) allows the commission to amend water rights provisions 
that are ambiguous or ineffective without notice. The Executive Director finds that 
revising Paragraph 5.B. and removing Paragraph 5.E. in the Certificate have no 
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potential for harming other water rights because the revision to Paragraph 5.B. 
would remove a reference to an expired contractual permit and removing Paragraph 
5.E. would remove an ineffective provision limiting diversion from the Trinity River 
since the Certificate itself does not authorize any such diversions.  
 
The notice recommendation for the applicant’s request to modify Paragraph 5.B. to 
remove a reference to Contractual Permit 377, and to remove Paragraph 5.E. will 
be discussed below. 
 
Texas Water Code  
 
This application for an amendment to an existing water right is governed by TWC § 
11.122. TWC § 11.122(a) requires a water right holder, except as discussed above, 
to obtain a water right amendment if the holder is going to change the place of use, 
purpose of use, point of diversion, rate of diversion, or “otherwise alter a water 
right.”   
 
TWC § 11.122(b) sets out the scope of the Commission’s authority in reviewing 
applications to amend a water right. Staff notes that in the application, the 
Applicant is not asking for either an increase in the amount of water authorized for 
diversion, or an increase in the rate of diversion. With that understanding of the 
application, it then becomes a duty of the Commission to approve the application “if 
the requested change will not cause adverse impact on other water right holders or 
the environment on the stream of greater magnitude than under circumstances in 
which the permit . . .  that is sought to be amended was fully exercised according 
to its terms and conditions as they existed before the requested amendment,” and 
the application meets, “all other applicable requirements,” of Chapter 11 of the 
Texas Water Code. The clause that requires the Commission to compare the 
requested amendment to the existing permit as if the existing permit was fully 
exercised is often referred to as the “full use assumption.” 
 
Adverse Impact on Water Right Holders and the Environment 
 
Under the City of Marshall opinion, the Commission must evaluate whether an 
amendment can adversely impact other water rights or the environment both under 
and beyond the full use assumption.  
 
Under the full use assumption, revising a special condition to remove a reference to 
an expired contractual permit, and deleting an ineffective special condition can have 
no greater impact on other water right holders or the environment than the impacts 
to those interests under the existing Certificate because the application will not 
increase the amount of water authorized for impoundment and diversion by the 
Certificate.  
 
The Executive Director has determined that there are no impacts to water rights or 
the environment beyond the full use assumption. This amendment requests to 
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revise Paragraph 5.B. to remove the specific reference to Contractual Permit 377, 
and to remove Paragraph 5.E.. This application does not change a non-consumptive 
use to a consumptive use. Also, there is no specific pattern of use required in the 
existing permit that will be changed. Another issue is whether the Executive 
Director should consider the Applicant’s use of all of the water authorized in the 
existing water right. The Executive Director has determined that this is not a proper 
factor to consider because it would discourage conservation and future water 
planning. 
 
Other Applicable Requirements 
 
Under TWC § 11.122(b) the proposed amendment must also satisfy all other 
applicable requirements of TWC Chapter 11. The Supreme Court in the Marshall 
case itemized those other requirements, which are discussed below. 
 
Administrative Requirements  
 
Staff has reviewed the application and has found that it meets the administrative 
requirements of TWC Chapter 11. The application has been declared 
administratively complete and filed with the Office of the Chief Clerk on January 20, 
2023.  
 
Beneficial Use 
 
Proposed appropriations of state water must be for a beneficial use. Beneficial use 
is defined in TWC § 11.002(4) as “the use of the amount of water which is 
economically necessary for a purpose authorized by this chapter, when reasonable 
intelligence and reasonable diligence are used in applying the water to that purpose 
and shall include conserved water.” The authorized use in the Certificate is 
industrial which is recognized as a beneficial use by TWC § 11.023(a)(6) and was 
already found to be a beneficial use when the Commission issued the Certificate. 
The request to revise a special condition to remove a reference to an expired 
contractual permit, and the request to remove a special condition does not change 
the authorized use in the Certificate.  
 
The Executive Director is aware of no other facts that would make revising a special 
condition to remove a reference to an expired contractual permit, and removing a 
special condition non-beneficial. 
 
Detriment to Public Welfare 
 
A proposed appropriation of state water must not be detrimental to the public 
welfare. No definition of “detriment to public welfare” is provided in the law.  
Therefore, the Commission has wide discretion in determining benefits or 
detriments to the public welfare. The Applicant seeks to revise a special condition to 
remove a reference to an expired contractual permit, and to remove a special 
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condition. There are no specific facts known to the Executive Director that would 
indicate that this is detrimental to the public welfare.    
 
The Executive Director’s opinion is that nothing in the application raises an issue on 
detriment to the public welfare by granting this application. 
 
Groundwater Effects 

A proposed appropriation of state water must consider effects of the proposed 
Permit on groundwater or groundwater recharge. The Commission’s Water 
Availability Model (WAM) is used to evaluate the availability of unappropriated 
water for new appropriations and takes into account both contributions to river flow 
caused by groundwater coming to the surface in the river (springs) and decreases 
in river flow caused by the river flowing over recharge features and losing surface 
water to groundwater recharge. The WAM contains channel loss factors that 
account for the gain or loss of river flow. These channel loss factors were developed 
by the expert engineering contractors hired by the Commission to develop the 
WAMs.  

The Trinity WAM includes Big Brown Creek where the impoundment and diversion 
under this Certificate occur. The Trinity WAM does not include channel loss factors 
at the Applicant’s location.3

 
Concerning use of the Texas Water Development Board Groundwater Availability 
Models (GAMs) and information from the University of Texas, Bureau of Economic 
Geology (BEG) to assess groundwater impact from the proposed amendment, 
predictive simulations using the GAMs do not account for streamflow changes 
associated with permitted surface water withdrawals or return flows. GAMs were 
not originally designed to address groundwater-surface water interaction and there 
are issues with using these models for that purpose.3 The GAMs are regional in 
nature and are not able to simulate groundwater-surface water interaction in 
detail.4 The BEG provides information about aquifer recharge rates.5  
 
Both the WAMs and the GAMs have issues related to quantifying groundwater-
surface water interaction; however, the WAMs were developed as a tool for surface 
water permitting. In general, recharge rates, where quantified, are applicable to 
aquifers or portions of aquifers. As such they do not provide sufficient detail to 
determine interaction between surface and groundwater at discrete points.  
Therefore, the Executive Director concludes that neither the GAMS nor aquifer 

 
 
3 Bureau of Economic Geology. 2005. Groundwater-Surface Water Interactions in Texas. August 2005. 
4 Mace, R., Austin, B. Angle, E. and R. Batchelder. 2007. Surface Water and Ground Water Together 
Again. Paper presented at State Bar of Texas 8th Annual Changing Face of Water Rights in Texas. San 
Antonio, Texas. 
5 Scanlon, B., Dutton, A. and M. Sophocleous. 2002. Groundwater Recharge in Texas. Water Research 
Fund Grant Contract No. 2000-483-340. 
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recharge rates should be used to assess groundwater/surface water interaction for 
water right applications.    
 
Concerning information available from groundwater conservation districts and the 
Regional Water Plan, the application is located in the Mid-East Texas Groundwater 
Conservation District6, and the Region C Water Planning Area.7 The Mid-East Texas 
Groundwater Conservation District Groundwater Management Plan8 and the 2021 
Region C Water Plan9 did not contain additional information related to effects on 
groundwater or groundwater recharge in the area of the application.  
  
Revising a special condition to remove a reference to an expired contractual permit 
and removing an ineffective provision limiting diversion from the Trinity River since 
the Certificate itself does not authorize any such diversions do not change the 
amounts authorized for impoundment and diversion under the certificate. 
Therefore, the Executive Director concludes that there is no potential groundwater 
issue involved with this application.  
 
Consistency with Regional and State Plans 
 
Pursuant to TWC § 11.134(b)(3)(E), water right applications are only granted if the 
application addresses a water supply need in a manner that is consistent with the 
state water plan and the relevant regional water plan, unless the Commission 
determines that conditions warrant a waiver of this requirement. The purpose of the 
state and regional water plans is to assess the likely future use of water and to 
develop strategies for meeting water supply shortfalls. The state and regional water 
plans generally do not address every possible change in individual water rights. The 
Executive Director concludes that the requested amendment is consistent with the 
relevant regional water plan and the state water plan because there is nothing in 
the state and regional water plans that conflict with issuing this amendment. 
 
Avoidance of Waste and Achievement of Water Conservation 
 
The Commission has adopted rules in 30 TAC § 295.9(4) that specify which 
applications to amend existing water rights require the submittal of water 
conservation plans. The requests to revise a special condition to remove a reference 
to an expired contractual permit and removing an ineffective provision limiting 
diversion from the Trinity River since the Certificate itself does not authorize any 
such diversions do not require submittal of water conservation plans. 
 
 
 

 
6 https://www.twdb.texas.gov/mapping/doc/maps/GCDs_8x11.pdf 
7 https://www.twdb.texas.gov/waterplanning/rwp/index.asp 
8 Mid-East Texas Groundwater Conservation District Management Plan. Approved July 30, 2019. 
9 2021 Region C Water Plan. Prepared by Region C Water Planning Group. November 2020. 
 

https://www.twdb.texas.gov/mapping/doc/maps/GCDs_8x11.pdf
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Conclusion 
 
Applicant’s requests in this application are to revise Paragraph 5.B. to remove a 
reference to Contractual Permit 377 and to remove an ineffective special condition. 
These requests do not seek to increase either the amount of water diverted, the 
rate of diversion or the impoundment capacity. Under the full use assumption, the 
request to revise a special condition to remove a reference to an expired 
contractual permit, and to remove a special condition will not have an adverse 
impact on other water right holders and the environment, and there are no 
negative impacts to other water rights and the environment beyond the full use 
assumption. Revising a special condition to remove a reference to an expired 
contractual permit, and removing a special condition do not raise any issues of 
beneficial use, detriment to the public welfare, groundwater effects, consistency 
with the state and regional water plans, compliance with administrative 
requirements, or avoidance of waste and achievement of water conservation. As 
such, Commission rules, statutes, and case law allow the requests to revise a 
special condition to remove a reference to an expired contractual permit, and to 
remove a special condition to be processed with no notice.  
 
Therefore, the Executive Director recommends no notice for this application. 



Texas Commission on Environmental Quality 
TELEPHONE MEMO TO THE FIILE 

 
Call to:   

Mr. Ryan Bayle 

Call from:  

Jenna Rollins 

Date:  

1/17/23 

Project No: 

08-5040A 

Information for File follows: 

 

This was a phone call to the applicant to discuss the application status and a potential change to 

the application.  

 

 

 

 

Signed: Date: 1/17/23 
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Jenna Rollins

From: Jenna Rollins
Sent: Tuesday, January 17, 2023 8:47 AM
To: 'Bayle, Ryan'
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040

Good morning Mr. Bayle,  
 
We are working to finalize the notice required for the Big Brown Power Company application No. 08-5040A. Once that is 
finalized, the application can move forward in the process of being declared administratively complete.  
 
What would you like to have changed in the application? Depending on the change you may have to withdraw the 
current application and resubmit.  
 
Best,  
Jenna Rollins, Project Manager 
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
512-239-1845 
 
 
 

From: Bayle, Ryan   
Sent: Monday, January 16, 2023 2:05 PM 
To: Jenna Rollins <Jenna.Rollins@tceq.texas.gov> 
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good afternoon Jenna, 
 
Just wanted to touch base again to check on the status of the Declaration of Admin Complete for Application to Amend 
Certificate of Adjudication No. 08-5040. 
 
I am pretty sure I know the answer but I also wanted to ask (because my senior management is asking me), If we were to 
initiate any changed to the application at this stage of the process, would that “reset the clock”? 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 

From: Jenna Rollins <Jenna.Rollins@tceq.texas.gov>  
Sent: Thursday, October 27, 2022 4:00 PM 
To: Bayle, Ryan  
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
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EXTERNAL EMAIL  

  
Good afternoon Mr. Bayle,  
 
We are still working to declare the Big Brown Power Company application No. 08-5040A administratively complete. If 
you have any additional questions please let me know! 
 
Best regards,  
Jenna Rollins, Project Manager 
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
512-239-1845 
 

From: Bayle, Ryan   
Sent: Thursday, October 27, 2022 1:28 PM 
To: Jenna Rollins <Jenna.Rollins@tceq.texas.gov> 
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good afternoon Jenna, 
 
Just wanted to touch base again to check on the status of the Declaration of Admin Complete for Application to Amend 
Certificate of Adjudication No. 08-5040. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 

From: Jenna Rollins <Jenna.Rollins@tceq.texas.gov>  
Sent: Thursday, October 6, 2022 2:25 PM 
To: Bayle, Ryan  
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 

EXTERNAL EMAIL  
  
Good afternoon Mr. Bayle,  
 
We are currently working to declare the Big Brown Power Company application No. 08-5040A administratively complete 
and do not need any additional information at this time. Please let me know if you have any additional questions. 
 
Best regards,  
Jenna Rollins, Project Manager 
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
512-239-1845 
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From: Bayle, Ryan   
Sent: Thursday, October 6, 2022 8:09 AM 
To: Jenna Rollins <Jenna.Rollins@tceq.texas.gov> 
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good morning Jenna, 
 
I just wanted to touch base to check on the status of the Declaration of Admin Complete for Application to Amend 
Certificate of Adjudication No. 08-5040 and see if you have any questions or require any additional information. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 

From: Bayle, Ryan  
Sent: Friday, September 16, 2022 7:29 AM 
To: Jenna.Rollins@tceq.texas.gov 
Cc: Hal Bailey <Hal.Bailey@tceq.texas.gov> 
Subject: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good morning Jenna, 
 
Hal Bailey contacted me the other day and let me know that you are the PM that has been assigned the Application to 
Amend Certificate of Adjudication No. 08-5040. Hal also informed me that I mistakenly included the wrong evidence of 
signatory authority in the application. Attached to this email is the correct signatory documentation for Big Brown 
Power Company LLC.  
 
If you have any questions, or need any additional information, please do not hesitate to contact me. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 
Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  
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Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  
Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  
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Jenna Rollins

From: Jenna Rollins
Sent: Thursday, October 27, 2022 4:00 PM
To: Bayle, Ryan
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040

Good afternoon Mr. Bayle,  
 
We are still working to declare the Big Brown Power Company application No. 08-5040A administratively complete. If 
you have any additional questions please let me know! 
 
Best regards,  
Jenna Rollins, Project Manager 
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
512-239-1845 
 

From: Bayle, Ryan   
Sent: Thursday, October 27, 2022 1:28 PM 
To: Jenna Rollins <Jenna.Rollins@tceq.texas.gov> 
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good afternoon Jenna, 
 
Just wanted to touch base again to check on the status of the Declaration of Admin Complete for Application to Amend 
Certificate of Adjudication No. 08-5040. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 

From: Jenna Rollins <Jenna.Rollins@tceq.texas.gov>  
Sent: Thursday, October 6, 2022 2:25 PM 
To: Bayle, Ryan  
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 

EXTERNAL EMAIL  
  
Good afternoon Mr. Bayle,  
 
We are currently working to declare the Big Brown Power Company application No. 08-5040A administratively complete 
and do not need any additional information at this time. Please let me know if you have any additional questions. 
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Best regards,  
Jenna Rollins, Project Manager 
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
512-239-1845 
 
 

From: Bayle, Ryan   
Sent: Thursday, October 6, 2022 8:09 AM 
To: Jenna Rollins <Jenna.Rollins@tceq.texas.gov> 
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good morning Jenna, 
 
I just wanted to touch base to check on the status of the Declaration of Admin Complete for Application to Amend 
Certificate of Adjudication No. 08-5040 and see if you have any questions or require any additional information. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 

From: Bayle, Ryan  
Sent: Friday, September 16, 2022 7:29 AM 
To: Jenna.Rollins@tceq.texas.gov 
Cc: Hal Bailey <Hal.Bailey@tceq.texas.gov> 
Subject: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good morning Jenna, 
 
Hal Bailey contacted me the other day and let me know that you are the PM that has been assigned the Application to 
Amend Certificate of Adjudication No. 08-5040. Hal also informed me that I mistakenly included the wrong evidence of 
signatory authority in the application. Attached to this email is the correct signatory documentation for Big Brown 
Power Company LLC.  
 
If you have any questions, or need any additional information, please do not hesitate to contact me. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 
Ryan.Bayle@Luminant.com 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
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Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  
Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  
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Jenna Rollins

From: Jenna Rollins
Sent: Thursday, October 6, 2022 2:25 PM
To: Bayle, Ryan
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040

Good afternoon Mr. Bayle,  
 
We are currently working to declare the Big Brown Power Company application No. 08-5040A administratively complete 
and do not need any additional information at this time. Please let me know if you have any additional questions. 
 
Best regards,  
Jenna Rollins, Project Manager 
Water Rights Permitting Team  
Water Rights Permitting and Availability Section 
512-239-1845 
 
 

From: Bayle, Ryan   
Sent: Thursday, October 6, 2022 8:09 AM 
To: Jenna Rollins <Jenna.Rollins@tceq.texas.gov> 
Subject: RE: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good morning Jenna, 
 
I just wanted to touch base to check on the status of the Declaration of Admin Complete for Application to Amend 
Certificate of Adjudication No. 08-5040 and see if you have any questions or require any additional information. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 

From: Bayle, Ryan  
Sent: Friday, September 16, 2022 7:29 AM 
To: Jenna.Rollins@tceq.texas.gov 
Cc: Hal Bailey <Hal.Bailey@tceq.texas.gov> 
Subject: Application to Amend Certificate of Adjudication No. 08-5040 
 
Good morning Jenna, 
 
Hal Bailey contacted me the other day and let me know that you are the PM that has been assigned the Application to 
Amend Certificate of Adjudication No. 08-5040. Hal also informed me that I mistakenly included the wrong evidence of 
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signatory authority in the application. Attached to this email is the correct signatory documentation for Big Brown 
Power Company LLC.  
 
If you have any questions, or need any additional information, please do not hesitate to contact me. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 
Ryan.Bayle@Luminant.com 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 
Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  
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Jenna Rollins

From: Bayle, Ryan 
Sent: Friday, September 16, 2022 7:29 AM
To: Jenna Rollins
Cc: Hal Bailey
Subject: Application to Amend Certificate of Adjudication No. 08-5040
Attachments: 2022-08-05 Certificate of Incumbency.pdf; Big Brown Power Company - 2nd Amended 

and Restated LLC Agreement.pdf; Vistra Org. Chart Excerpt -- Big Brown Power 
Company LLC.pdf

Good morning Jenna, 
 
Hal Bailey contacted me the other day and let me know that you are the PM that has been assigned the Application to 
Amend Certificate of Adjudication No. 08-5040. Hal also informed me that I mistakenly included the wrong evidence of 
signatory authority in the application. Attached to this email is the correct signatory documentation for Big Brown 
Power Company LLC.  
 
If you have any questions, or need any additional information, please do not hesitate to contact me. 
 
Thank you, 
 
Ryan Bayle, P.G. 
Environmental Manager 

 
Luminant 
 
6555 Sierra Drive | Irving, Texas, 75039 
O 214.875.8294 |M 214.212.2777 
 
Confidentiality Notice: This email message, including any attachments, contains or may contain confidential information 
intended only for the addressee. If you are not an intended recipient of this message, be advised that any reading, 
dissemination, forwarding, printing, copying or other use of this message or its attachments is strictly prohibited. If you 
have received this message in error, please notify the sender immediately by reply message and delete this email 
message and any attachments from your system.  



  

BBIIGG  BBRROOWWNN  PPOOWWEERR  CCOOMMPPAANNYY  LLLLCC  

CCEERRTTIIFFIICCAATTEE  OOFF  IINNCCUUMMBBEENNCCYY  
 

 
I, Seth Rasmussen, Assistant Secretary of Big Brown Power Company LLC (the “Company”), do hereby 
certify that the persons whose names and titles appear below are the duly elected and qualified officers of 
the Company and that each holds, on the date of this certificate, the office designated opposite his or her 
name: 

 

Big Brown Power Company LLC 

 

James A. Burke President and Chief Executive Officer 
Kristopher E. Moldovan Executive Vice President, Chief Financial Officer, and Treasurer 
Carrie L. Kirby  Executive Vice President and Chief Administrative Officer 
Stephanie Zapata Moore Executive Vice President, General Counsel, and Chief Compliance Officer 
Stephen J. Muscato  Executive Vice President and Chief Commercial Officer 
Barry T. Boswell Executive Vice President–Generation Operations and Services 
Carla A. Howard Senior Vice President and General Tax Counsel 
Tom Farrah Senior Vice President and Chief Information Officer 
Christy Dobry  Senior Vice President and Controller 
Daniel J. Kelly Senior Vice President and Deputy General Counsel 
Cynthia Vodopivec Senior Vice President 
Matthew A. Goering Senior Vice President 
Yuki Whitmire Vice President, Associate General Counsel, and Corporate Secretary 
Ben Elliott Vice President 
Sam Siegel Vice President 
Paul H. Reyes Vice President 
Ruben Garcia Espejo Vice President of Finance and Assistant Treasurer 
Seth Rasmussen Assistant Secretary 

 
 

IN WITNESS WHEREOF, I have hereunto set my hand this 5th day of August, 2022. 
 
 
 
             
                    Seth Rasmussen 
          Assistant Secretary 
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SECOND AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

OF 

BIG BROWN POWER COMPANY LLC 

This Second Amended and Restated Limited Liability Company Agreement (this 

“Agreement”) of Big Brown Power Company LLC (the “Company”), effective as of July 19, 

2022, is entered into by Vistra Asset Company LLC, a Delaware limited liability company, as 

the sole member of the Company (the “Member”), for the purpose of governing the affairs of the 

Company. 

WHEREAS, a previous sole member entered into a Limited Liability Company 

Agreement for the Company on October 1, 2007 (the “Original Agreement”); and 

WHEREAS, the previous sole member entered into an Amended and Restated Limited 

Liability Company Agreement for the Company on September 15, 2011 (the “Prior 

Agreement”); and 

WHEREAS, this Agreement amends and restates the Prior Agreement in all respects, and 

constitutes the governing instrument of the Company.  

ARTICLE I 

 

LIMITED LIABILITY COMPANY 

Section 1.1 Name. The name of the limited liability company is Big Brown Power 

Company LLC. 

Section 1.2 Filing of Certificates.  The Member, as an authorized person within the 

meaning of the Texas Business Organizations Code, as amended from time to time (the “Code”), 

shall execute, deliver and file all certificates (and any amendments and/or restatements thereof) 

required or permitted to be filed with the Secretary of State of the State of Texas.  The Member 

is authorized to execute, deliver and file any other certificates, notices or documents (and any 

amendments and/or restatements thereof) necessary for the Company to qualify to do business in 

any jurisdiction in which the Company may wish to conduct business. The existence of the 

Company as a separate legal entity shall continue until cancellation of the Certificate of 

Formation as provided in the Code. 

Section 1.3 Purposes. The Company is formed for the object and purpose of, and the 

nature of the business to be conducted and promoted by the Company is, engaging in any lawful 

act or activity for which limited liability companies may be formed under the Code. 

Section 1.4 Powers. In furtherance of its purposes, but subject to all of the provisions 

of this Agreement, the Company, and the officers of the Company on behalf of the Company, 

shall have and may exercise (i) all the powers now or hereafter conferred by Texas law on 

limited liability companies formed under the Code and (ii) all powers necessary, convenient or 

incidental to accomplish its purposes as set forth in Section 1.3. 
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Section 1.5 Principal Business Office. The principal business office of the Company 

shall be located at 6555 Sierra Drive, Irving, Texas 75039, or such other location as may 

hereafter be determined by the Company. 

Section 1.6 Registered Office. The address of the registered office of the Company in 

the State of Texas is c/o Capitol Services, Inc., 1501 S. MoPac Expy., Ste. 220, Austin, TX, 

78746, or such other location as may hereafter be determined by the Company. 

Section 1.7 Registered Agent. The name of the registered agent of the Company for 

service of process on the Company in the State of Texas is Capitol Services, Inc. 

Section 1.8 Admission of Member.  The Member is deemed admitted as a member of 

the Company upon its execution and delivery of this Agreement 

Section 1.9 Foreign Qualifications. An officer of the Company shall execute, deliver 

and file any certificates (and any amendments and/or restatements thereof) necessary for the 

Company to qualify to do business in any foreign jurisdiction in which the Company may wish 

to conduct business. 

Section 1.10 Capital Contributions. The Member has made certain capital contributions 

to the Company, and may make such other capital contributions to the Company as it may 

determine appropriate in its sole discretion. The provisions of this Agreement, including this 

Section 1.10, are intended solely to benefit the Member and, to the fullest extent permitted by 

law, shall not be construed as conferring any benefit upon any creditor of the Company (and no 

such creditor of the Company shall be a third-party beneficiary of this Agreement) and the 

Member shall have no duty or obligation to any creditor of the Company to make any 

contribution to the Company or to issue any call for capital pursuant to this Agreement. 

Section 1.11 Allocation of Profits and Losses. The Company’s profits and losses shall 

be allocated to the Member; provided, however, that no allocation of any loss to the Member 

shall create any obligation on the Member to make any capital contribution to the Company to 

offset such loss (or otherwise), the Member having no obligation to make any such capital 

contribution, as provided in Section 1.10 above. 

Section 1.12 Distributions. Distributions shall be made to the Member at the times and 

in the aggregate amounts determined by the Member or, if the Member subsequently appoints a 

board of managers, the board of managers.  Notwithstanding any provision to the contrary 

contained in this Agreement, the Company shall not make a distribution to the Member on 

account of its interest in the Company if such distribution would violate the Code or other 

applicable law. 

Section 1.13 Other Business. The Member and any Affiliate of the Member may 

engage in or possess an interest in other business ventures (unconnected with the Company) of 

every kind and description, independently or with others. The Company shall not have any rights 

in or to such independent ventures or the income or profits therefrom by virtue of this 

Agreement. 
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When used in this Agreement, “Affiliate” means, with respect to any individual, 

corporation, partnership, joint venture, limited liability company, limited liability partnership, 

association joint-stock company, trust, unincorporated organization, or other organization, 

whether or not a legal entity, or any governmental authority (“Person”), any other Person directly 

or indirectly Controlling or Controlled by or under direct or indirect common Control with such 

Person, and “Control” means the possession, directly or indirectly, or the power to direct or 

cause the direction, of the management or policies of a Person, whether through the ownership of 

voting securities or general partnership or managing member interests, by contract or otherwise. 

“Controlling” and “Controlled” have correlative meanings. Without limiting the generality of the 

foregoing, a Person shall be deemed to Control any other Person in which it owns, directly or 

indirectly, a majority of the ownership interests. 

ARTICLE II 

 

MANAGEMENT  

Section 2.1 Management. 

(a) Member Managed. The business and affairs of the Company shall be 

managed by or under the direction of the Member. 

(b) Powers. The Member shall have the power to do any and all acts 

necessary, convenient or incidental to or for the furtherance of the purposes described herein, 

including all powers, statutory or otherwise. The Member has the authority to bind the Company.  

(c) Action by Consent. The Member may act by written consents. 

Section 2.2 Officers; Delegation. The Member may, from time to time as it deems 

advisable, select natural persons who are employees or agents of the Company and designate 

them as officers of the Company (the “Officers”).  Any delegation pursuant to this Section 15 

may be revoked at any time by the Member.  An Officer may be removed with or without cause 

by the Member. The Officers, to the extent of their powers set forth in this Agreement or 

otherwise vested in them by action of the Member not inconsistent with this Agreement, are 

agents of the Company for the purpose of the Company’s business and the actions of the Officers 

taken in accordance with such powers shall bind the Company. 

Section 2.3 Limitation of Liability. Except as otherwise expressly provided by the 

Code, the debts, obligations and liabilities of the Company, whether arising in contract, tort or 

otherwise, shall be the debts, obligations and liabilities solely of the Company, and no (a) 

Member or Affiliate of a Member or their respective members, officers, directors, employees, 

agents, stockholders or partners, (b) Manager, officer, employee or agent of the Company or (c) 

Person who serves on behalf of the Company as a partner, manager, member, officer, director, 

employee or agent of any other entity (collectively, with all such Persons that are or have been, 

at any time from and after the date of formation of the Company, among the Persons listed in 

subsections (a), (b) or (c), the “Covered Persons”) shall be obligated personally for any such 

debt, obligation or liability of the Company solely by reason of being a Covered Person.  
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(a) The failure of the Company to observe any formalities or requirements 

relating to the exercise of its powers or management of the Company or its affairs under this 

Agreement or the Code shall not be grounds for imposing personal liability on any Covered 

Person for liabilities of the Company. 

(b) Such protections from personal liability shall apply to the fullest extent 

permitted by applicable law, as the same exists or may hereafter be amended (but, in the case of 

any such amendment, only to the extent that such amendment permits the Company to provide 

greater or broader indemnification rights than such law permitted the Company to provide prior 

to such amendment). 

(c) To the extent that, at law or in equity, a Covered Person or any other 

person has duties (including fiduciary duties) to the Company or to another Member or Manager 

or to another person that is a party to or is otherwise bound by this Agreement, those duties are 

hereby eliminated to the fullest extent allowed under Texas law and the Code.  All liabilities for 

breach of contract and breach of duties (including fiduciary duties) of a Covered Person or any 

other person to the Company or to another Member or Manager or any other person that is a 

party to or is otherwise bound by this Agreement are hereby eliminated to the fullest extent 

allowed under Texas law and the Code.  The elimination of duties and liabilities set forth in this 

Section 2.3(c) shall be deemed to apply from and after the formation of the Company. 

ARTICLE III 

 

MEMBERS 

Section 3.1 Sole Member. The Member is the sole member of the Company. The 

mailing address of the Member is: 6555 Sierra Drive, Irving, Texas 75039. The Company has 

issued all of the limited liability company interests in the Company to the Member. Additional 

members may be admitted only by written amendment of this Agreement, executed by the 

Member. 

Section 3.2 Assignments. The Member may assign in whole or in part its limited 

liability company interests in the Company. If the Member transfers all of its interests pursuant 

to this Section 3.2 the transferee shall be admitted to the Company as a member of the Company 

upon its execution of an instrument signifying its agreement to be bound by the terms and 

conditions of this Agreement, which instrument may be a counterpart signature page to this 

Agreement. Such admission shall be deemed effective immediately prior to the transfer, and, 

immediately following such admission, the transferor Member shall cease to be a member of the 

Company. 

Section 3.3 Admission of Additional Members. One or more additional members of the 

Company may be admitted to the Company with the written consent of the Member. 

Section 3.4 Resignation. A Member may resign from the Company with the written 

consent of all of the Members. If a Member is permitted to resign pursuant to this Section 3.4, an 

additional member of the Company shall be admitted to the Company, subject to Section 3.3, 

upon its execution of an instrument signifying its agreement to be bound by the terms and 
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conditions of this Agreement, which instrument may be a counterpart signature page to this 

Agreement. Such admission shall be deemed effective immediately prior to the resignation, and, 

immediately following such admission, the resigning Member shall cease to be a member of the 

Company. 

ARTICLE IV 

 

DISSOLUTION  

Section 4.1 Events of Dissolution. 

(a) The Company shall be dissolved, and its affairs shall be wound up upon 

the first to occur of the following: (i) the retirement, resignation or dissolution of the last 

remaining Member or the occurrence of any other event which terminates the continued 

membership of the last remaining Member in the Company unless the business of the Company 

is continued in a manner permitted by the Code or (ii) the entry of a decree of judicial dissolution 

under the Code. 

(b) Except to the extent set forth in Section 4.1(a) of this Agreement, the 

occurrence of any event that terminates the continued membership of a Member in the Company 

shall not cause the dissolution of the Company, and, upon the occurrence of such an event, the 

business of the Company shall continue without dissolution. 

(c) The bankruptcy of the Member shall not cause the Member to cease to be 

a member of the Company and upon the occurrence of such an event, the business of the 

Company shall continue without dissolution. 

(d) In the event of dissolution, the Company shall conduct only such activities 

as are necessary to wind up its affairs (including the sale of the assets of the Company in an 

orderly manner), and the assets of the Company shall be applied in the manner, and in the order 

of priority, set forth in the Code. 

ARTICLE V 

 

INDEMNIFICATION 

Section 5.1 Right to Indemnification. Subject to the limitations and conditions as 

provided in this Article V, each Covered Person who was or is made a party or is threatened to 

be made a party to or is involved in any threatened, pending or completed action or other 

proceeding, whether civil, criminal, administrative, arbitrative or investigative, or any appeal in 

such a proceeding or any inquiry or investigation that could lead to such a proceeding (hereafter 

a “Proceeding”), by reason of any actions or omissions or alleged acts or omissions of such 

Covered Person relating to the Company, shall be indemnified by the Company to the fullest 

extent permitted by applicable law, as the same exists or may hereafter be amended against 

judgments, penalties (including excise and similar taxes and punitive damages), fines, 

settlements and reasonable expenses (including, without limitation, attorneys’ fees) (all 

collectively the “Indemnification Amounts”) actually incurred by such Covered Person at the 

time any such Indemnification Amounts are incurred in connection with such Proceeding.  
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Indemnification under this Article V shall continue as to a Covered Person who has ceased to 

serve in the capacity which initially entitled such Covered Person to indemnity hereunder. 

Without limiting the generality of the foregoing, it is expressly acknowledged that the 

indemnification provided in this Article V could involve indemnification for negligence or under 

theories of strict liability. 

Section 5.2 Limitation on Indemnification. Subject to applicable law, notwithstanding 

any language in this Article V to the contrary, in no event shall any Person be entitled to 

indemnification pursuant to this Article V if it is established or admitted either (a) in a final 

judgment of a court of competent jurisdiction or (b) by such Person in any affidavit, sworn 

statement, plea arrangement or other cooperation with any government or regulatory authority 

that the Person’s acts or omissions that would otherwise be subject to indemnification under this 

Article V constituted fraud.  

Section 5.3 Advancement of Expenses. The right to indemnification conferred in this 

Article V shall include the right to be paid or reimbursed by the Company the reasonable 

expenses incurred by a Covered Person of the type entitled to be indemnified above who was, is 

or is threatened to be made a named defendant or respondent in a Proceeding in advance of the 

final disposition of the Proceeding, without any determination as to such Covered Person’s 

ultimate entitlement to indemnification under, upon receipt of a written affirmation by such 

Covered Person of such Covered Person’s good faith belief that such Covered Person has met the 

standard of conduct necessary for indemnification under applicable law and this Article V and a 

written undertaking by or on behalf of such Covered Person to repay all amounts so advanced if 

it shall ultimately be determined that such Covered Person is not entitled to be indemnified by 

the Company under this Article V or if such indemnification is prohibited by applicable law. 

Section 5.4 Appearance as a Witness. Notwithstanding any other provision of this 

Article V, the Company may pay or reimburse expenses incurred by a Covered Person in 

connection with his or her appearance as a witness or other participation in a Proceeding at a 

time when such Covered Person is not a named defendant or respondent in the Proceeding. 

Section 5.5 Non-exclusivity of Rights. The indemnification and advancement and 

payment of expenses provided by this Article V shall not be deemed exclusive of any other rights 

to which a Covered Person indemnified pursuant to this Article V may have or hereafter acquire 

under any law (common or statutory), provision of this Agreement, any agreement or otherwise. 

Section 5.6 Contract Rights. The rights granted pursuant to this Article V shall be 

deemed to be contract rights, and no amendment, modification or repeal of this Article V shall 

have the effect of limiting or denying any such rights with respect to actions taken or 

Proceedings arising prior to any such amendment, modification or repeal. 

Section 5.7 Insurance. The Company may purchase and maintain insurance or another 

arrangement, at its expense, on behalf of itself, any Covered Person, any Manager, officer, 

employee or agent of the Company, or any Person who serves on behalf of the Company as a 

partner, manager, member, officer, director, employee or agent of any other entity against any 

liability, expense or loss, whether or not the Company would have the power to indemnify such 

Person against such liability, expense or loss under the provisions of this Article V. 
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Section 5.8 Savings Clause. If this Article V or any portion of this Agreement shall be 

invalidated on any ground by any court of competent jurisdiction, then the Company shall 

nevertheless indemnify and hold harmless each Covered Person indemnified pursuant to this 

Article V as to costs, charges and expenses (including attorneys’ fees), judgments, fines and 

amounts paid in settlement with respect to any action, suit or proceeding, whether civil, criminal, 

administrative or investigative, to the fullest extent permitted by any applicable portion of this 

Article V that shall not have been invalidated and to the fullest extent permitted by applicable 

law. 

Section 5.9 Consultation with Counsel. The right to indemnification conferred in this 

Article V on any Covered Person shall include the right to consult with legal counsel, financial 

advisors and accountants selected by such Covered Person, and any act or omission suffered or 

taken by such Covered Person on behalf of the Company or in furtherance of the interests of the 

Company in good faith in reliance upon and in accordance with the advice of such counsel, 

financial advisors or accountants will be full justification for any such act or omission, and each 

such Covered Person will be fully protected in so acting or omitting to act; provided that such 

counsel, financial advisors or accountants were selected with reasonable care. 

Section 5.10 Other Indemnities. 

(a)  The Company acknowledges and agrees that the obligation of the 

Company under this Agreement to indemnify or advance expenses to any Covered Person for the 

matters covered thereby shall be the primary source of indemnification and advancement of such 

Covered Person in connection therewith and any obligation on the part of any Covered Person 

under any Other Indemnification Agreement to indemnify or advance expenses to such Covered 

Person shall be secondary to the Company’s obligation and shall be reduced by any amount that 

the Covered Person may collect as indemnification or advancement from the Company.  If the 

Company fails to indemnify or advance expenses to a Covered Person as required or 

contemplated by this Agreement, and any Person makes any payment to such Covered Person in 

respect of indemnification or advancement of expenses under any Other Indemnification 

Agreement on account of such Unpaid Indemnity Amounts, such other Person shall be 

subrogated to the rights of such Covered Person under this Agreement in respect of such Unpaid 

Indemnity Amounts. 

(b)  The Company, as an indemnifying party from time to time, agrees that, to 

the fullest extent permitted by applicable law, its obligation to indemnify Covered Persons under 

this Agreement shall include any amounts expended by any other Person under any Other 

Indemnification Agreement in respect of indemnification or advancement of expenses to any 

Covered Person in connection with any Proceedings to the extent such amounts expended by 

such other Person are on account of any Unpaid Indemnity Amounts. 

“Other Indemnification Agreement” means one or more certificate or articles of 

incorporation, by-laws, limited liability company operating agreement, limited partnership 

agreement and any other organizational document, and insurance policies maintained by any 

Member or Manager or Affiliate thereof providing for, among other things, indemnification of 

and advancement of expenses for any Covered Person for, among other things, the same matters 

that are subject to indemnification and advancement of expenses under this Agreement. 
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“Unpaid Indemnity Amounts” means any amount that the Company fails to indemnify or 

advance to a Covered Person as required by Article V of this Agreement. 

For purposes of this Article V, the term “Company” shall include any predecessor of the 

Company and any constituent entity (including any constituent of a constituent) absorbed by the 

Company in a consolidation or merger; the term service “on behalf of the Company” shall 

include service as an officer, Manager, Member or employee of the Company which imposes 

duties on, or involves services by, such officer, Manager, Member or employee with respect to 

an employee benefit plan, its participants or beneficiaries; any excise taxes assessed on a Person 

with respect to an employee benefit plan shall be deemed to be indemnifiable expenses; and 

action by a Person with respect to an employee benefit plan which such Person reasonably 

believes to be in the interest of the participants and beneficiaries of such plan shall be deemed to 

be action not opposed to the best interests of the Company. 

 

ARTICLE VI 

EXCULPATION 

Section 6.1 Exculpation. To the fullest extent permitted by applicable law, no Covered 

Person shall be liable or accountable in damages or otherwise to the Company or to any Member 

for any loss or liability arising from any act or omission of such Covered Person relating to the 

Company unless, and only to the extent that, such act or omission constituted fraud. 

ARTICLE VII 

 

GENERAL PROVISIONS 

Section 7.1 Amendment. This Agreement may not be modified, altered, supplemented 

or amended except by written instrument signed by the Member. 

Section 7.2 Applicable Law. This Agreement shall be construed in accordance with 

and governed by the laws of the State of Texas. 

Section 7.3 Benefits of Agreement; No Third-Party Rights. None of the provisions of 

this Agreement shall be for the benefit of or enforceable by any creditor of the Company or by 

any creditor of any Member. Nothing in this Agreement shall be deemed to create any right in 

any Person (other than Covered Persons) not a party hereto, and this Agreement shall not be 

construed in any respect to be a contract in whole or in part for the benefit of any third person. 

Section 7.4 Severability of Provisions. Each provision of this Agreement shall be 

considered severable and if for any reason any provision or provisions herein are determined to 

be invalid, unenforceable or illegal under any existing or future law, such invalidity, 

unenforceability or illegality shall not impair the operation of or affect those portions of this 

Agreement which are valid, enforceable and legal. 
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Section 7.5 Entire Agreement.  This Agreement constitutes the entire agreement of the 

Member with respect to subject matter hereof. 

 

[Remainder of Page Intentionally Left Blank; Signature Page to Follow] 



SIGNATURE PAGE TO  

SECOND AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT OF 

BIG BROWN POWER COMPANY LLC 

IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby, has 

duly executed this Agreement effective as of the 19th day of July, 2022. 

 MEMBER: 

 

 VISTRA ASSET COMPANY LLC 

 

 

By: ______________________________ 

Seth Rasmussen 

Assistant Secretary  

 



Vistra Corp. 
Subsidiary Ownership Structure Chart Excerpt

All listed entities are wholly owned subsidiaries 
of Vistra Corp., which is publicly traded on the 

New York Stock Exchange (VST)

Vistra Corp.
[DE]

Vistra 
Intermediate 

Company LLC
[DE]

Vistra Operations 
Company LLC

[DE]

Vistra Asset 
Company LLC
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Big Brown Power 
Company LLC

[TX]
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