
TCEQ Interoffice Memorandum 

Texas Commission on Environmental Quality 

TO:   Office of the Chief Clerk 
Texas Commission on Environmental Quality 

 
THRU:  Chris Kozlowski, Team Leader 

Water Rights Permitting Team 
 
FROM:  Jenna Rollins, Project Manager 

Water Rights Permitting Team 
 
DATE:  April 18, 2023 
 
SUBJECT:  North Texas Municipal Water District 

WRPERM 12152 
CN601365448, RN105153324 
Application No. 12152A to Amend Water Use Permit No. 12152 
Texas Water Code § 11.122, Not Requiring Notice 
Unnamed tributary of the East Fork Trinity River and the East Fork  

  Trinity River (Lake Lavon), Trinity River Basin 
Collin County  

 
The application and fees were received on November 22, 2022. Additional 
information was received on February 6, 2023. The application was declared 
administratively complete and accepted for filing with the Office of the Chief Clerk 
on April 18, 2023. Notice is not required pursuant to Title 30 Texas Administrative 
Code § 295.158(c)(1). 
 
All fees have been paid and the application is sufficient for filing. 
 
 
 
_________________________ 
Jenna Rollins, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 
 
 

 
 

 
OCC Mailed Notice Required    □YES □NO 



Jon Niermann, Chairman 

Emily Lindley, Commissioner 

Bobby Janecka, Commissioner 

Erin E. Chancellor, Interim Executive Director 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   tceq.texas.gov 

How is our customer service? tceq.texas.gov/customersurvey 
printed on recycled paper 

April 18, 2023 
 
Ms. Sara Thornton, Attorney        VIA E-MAIL 
Lloyd Gosselink Rochelle & Townsend, P.C. 
816 Congress Ave. Suite 1900 
Austin, Texas 78701 
 
RE: North Texas Municipal Water District 

WRPERM 12152 
CN601365448, RN105153324 
Application No. 12152A to amend Water Use Permit No. 12152 
Texas Water Code § 11.122, Not Requiring Notice 
Unnamed tributary of the East Fork Trinity River and the East Fork Trinity River  

(Lake Lavon), Trinity River Basin 
Collin County 

 
Dear Ms. Thornton:  
 
This acknowledges receipt, on November 22, 2022, of the referenced application and of fees in 
the amount of $112.50 (Receipt No. M304678, copy attached), and on February 6, 2023 of 
additional information. 
  
The application was declared administratively complete and filed with the Office of the Chief 
Clerk on April 18, 2023. Staff will continue processing the application for consideration by the 
Executive Director. 
  
Please be advised that additional information may be requested during the technical review 
phase of the application process.  
  
If you have any questions concerning the application, please contact me via email at 
jenna.rollins@tceq.texas.gov or by phone at 512-239-1845. 
  
Sincerely, 
 
 
 
Jenna Rollins, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 
 

Attachment 

http://www.tceq.state.tx.us/




TCEQ Interoffice Memorandum 
 
 
FROM: Jenna Rollins, Project Manager 
  Water Rights Permitting Team 
   
DATE: April 18, 2023 
 
SUBJECT: North Texas Municipal Water District 

WRPERM 12152 
CN601365448, RN105153324 
Application No. 12152A to Amend Water Use Permit No. 12152 
Texas Water Code § 11.122, Not Requiring Notice 
Unnamed tributary of the East Fork Trinity River, and the East Fork  

  Trinity River (Lake Lavon), Trinity River Basin 
Collin County 

 
 
On June 9, 2006, the Texas Supreme Court issued an opinion in the case of 
Marshall v Uncertain.2 The Supreme Court in that opinion considered the 
Commission’s practices regarding notice and hearing for applications to amend a 
water right under Texas Water Code (TWC) § 11.122(b). The Court held that it 
could not determine under the record in that case whether notice and a hearing 
would be required. The Court remanded the case to the Commission.   
 
The court in Marshall held that when reviewing the type of notice required for an 
amendment to a water right, the Commission must determine whether there could 
be an adverse impact from the application on other water rights or the environment 
beyond or irrespective of the full use assumption, explained below. The Court also 
held that the Commission must determine if the application could have an adverse 
impact on the public interest criteria: beneficial use, public welfare, groundwater 
effects, consistency with the state and regional water plan, compliance with 
administrative requirements, and conservation. 
 
The types of amendments that come within the Marshall decision are those 
amendments that do not already have a specific notice requirement in a rule for 
that type of amendment, and that do not change the amount of water to be taken 
or the diversion rate.  
 
The purpose of this memo is to discuss the public notice that should be given in the 
above referenced application by the North Texas Municipal Water District 
in light of agency rules and the Court’s decision in the case of Marshall.   
 
 
 
 

 
2 City of Marshall et. al. v.  City of Uncertain et al., No. 03-1111 (Tx. June 9, 2006). 
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Current Permit and Application for Amendment 
 
Water Use Permit No. 12152 (Permit) authorizes North Texas Municipal Water 
District (NTMWD/Permittee), pursuant to a water supply contract between the 
Sabine River Authority (SRA) and NTMWD, to use the bed and banks of an 
unnamed tributary of the East Fork Trinity River and Lake Lavon to convey a 
maximum of 104,420 acre-feet of contract water per year via pipeline from Lake 
Tawakoni in the Sabine River Basin, to discharge the same amount into the 
unnamed tributary of the East Fork Trinity River at a maximum rate of 124 cfs 
(55,651.20 gpm), and to convey the contract water using the bed and banks of the 
unnamed tributary and Lake Lavon for subsequent diversion at the perimeter of 
Lake Lavon, at the rate authorized by Certificate of Adjudication No. 08-2410, as 
amended, and at a maximum diversion rate of 279 cfs (125,275.20 gpm), for 
municipal and industrial use within NTMWD’s service area. The time priority for use 
of the bed and banks authorized by this permit is March 26, 2007; however, the 
contract water transferred by pipeline from Lake Tawakoni in the Sabine River Basin 
to Lake Lavon in the Trinity River Basin is not subject to priority call by senior and 
superior water rights owners in the Trinity River Basin. 
 
NTMWD seeks to amend WRPERM No. 12152 to authorize use of contract water 
from the same source of supply (Lake Tawakoni, Sabine River Basin) as currently 
authorized under the Permit but provided by a different supplier (City of Dallas 
rather than or in addition to SRA, as both are authorized to operate Lake 
Tawakoni). No changes to any diversion or discharge amounts, rates, or points are 
requested, and the water source remains the same. 
 
Rules Related to Notice 
 
The Commission has rules concerning what notice is required for applications to 
amend a water right in Title 30 Texas Administrative Code (TAC) § 295.158. 
 
Adding a Supplier for Contract Water 
 
30 TAC § 295.158(c)(1) allows the commission to amend an existing permit that 
does not contemplate an additional consumptive use of state water or an increased 
rate or period of diversion and has no potential for harming any other water rights 
without notice, except to the record holder. The Executive Director finds that 
NTMWD’s request to authorize use of Sabine River water from the same source of 
supply but through a different supplier has no potential to harm existing water 
rights. 
 
The notice recommendation for the NTMWD’s request to use Sabine River water 
from the same source of supply but through a different supplier will be discussed 
below. 
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Texas Water Code  
 
This application for an amendment to an existing water right is governed by TWC § 
11.122. TWC § 11.122(a) requires a water right holder, except as discussed above, 
to obtain a water right amendment if the holder is going to change the place of use, 
purpose of use, point of diversion, rate of diversion, or “otherwise alter a water 
right.”   
 
TWC § 11.122(b) sets out the scope of the Commission’s authority in reviewing 
applications to amend a water right. Staff notes that in the application, the 
Applicant is not asking for either an increase in the amount of water authorized for 
diversion, or an increase in the rate of diversion. With that understanding of the 
application, it then becomes a duty of the Commission to approve the application “if 
the requested change will not cause adverse impact on other water right holders or 
the environment on the stream of greater magnitude than under circumstances in 
which the permit . . .  that is sought to be amended was fully exercised according 
to its terms and conditions as they existed before the requested amendment,” and 
the application meets, “all other applicable requirements,” of Chapter 11 of the 
Texas Water Code. The clause that requires the Commission to compare the 
requested amendment to the existing permit as if the existing permit was fully 
exercised is often referred to as the “full use assumption.” 
 
Adverse Impact on Water Right Holders and the Environment 
 
Under the City of Marshall opinion, the Commission must evaluate whether an 
amendment can adversely impact other water rights or the environment both under 
and beyond the full use assumption.  
 
Under the full use assumption, using Sabine River water from the same source of 
supply but through a different supplier can have no greater impact on other water 
right holders or the environment than the impacts to those interests under the 
existing Permit because the application will not increase the amount of water 
authorized for conveyance and diversion by the Permit.  
 
The Executive Director has determined that there are no impacts to water rights or 
the environment beyond the full use assumption. This amendment requests to use 
Sabine River water from the same source of supply but through a different supplier. 
This application does not change a non-consumptive use to a consumptive use. 
Also, there is no specific pattern of use required in the existing permit that will be 
changed. Another issue is whether the Executive Director should consider the 
Applicant’s use of all of the water authorized in the existing water right. The 
Executive Director has determined that this is not a proper factor to consider 
because it would discourage conservation and future water planning. 
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Other Applicable Requirements 
 
Under TWC § 11.122(b) the proposed amendment must also satisfy all other 
applicable requirements of TWC Chapter 11. The Supreme Court in the Marshall 
case itemized those other requirements, which are discussed below. 
 
 
Administrative Requirements  
 
Staff has reviewed the application and has found that it meets the administrative 
requirements of TWC Chapter 11. The application has been declared 
administratively complete and filed with the Office of the Chief Clerk on April 18, 
2023.  
 
Beneficial Use 
 
Proposed appropriations of state water must be for a beneficial use. Beneficial use 
is defined in TWC § 11.002(4) as “the use of the amount of water which is 
economically necessary for a purpose authorized by this chapter, when reasonable 
intelligence and reasonable diligence are used in applying the water to that purpose 
and shall include conserved water.” The authorized uses in the Permit are municipal 
and industrial which are recognized as a beneficial use by TWC § 11.023(a)(1)&(2) 
and was already found to be a beneficial use when the Commission issued the 
Permit. The request to use Sabine River water from the same source of supply but 
through a different supplier does not change the authorized use in the Permit.  
 
The Executive Director is aware of no other facts that would make using Sabine 
River water from the same source of supply but through a different supplier non-
beneficial. 
 
Detriment to Public Welfare 
 
A proposed appropriation of state water must not be detrimental to the public 
welfare. No definition of “detriment to public welfare” is provided in the law.  
Therefore, the Commission has wide discretion in determining benefits or 
detriments to the public welfare. NTMWD seeks to use Sabine River water from the 
same source of supply but through a different supplier. There are no specific facts 
known to the Executive Director that would indicate that this is detrimental to the 
public welfare.    
 
The Executive Director’s opinion is that nothing in the application raises an issue on 
detriment to the public welfare by granting this application. 
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Groundwater Effects 

A proposed appropriation of state water must consider effects of the proposed 
Permit on groundwater or groundwater recharge. The Commission’s Water 
Availability Model (WAM) is used to evaluate the availability of unappropriated 
water for new appropriations and takes into account both contributions to river flow 
caused by groundwater coming to the surface in the river (springs) and decreases 
in river flow caused by the river flowing over recharge features and losing surface 
water to groundwater recharge. The WAM contains channel loss factors that 
account for the gain or loss of river flow. These channel loss factors were developed 
by the expert engineering contractors hired by the Commission to develop the 
WAMs.  

The Trinity WAM includes the Trinity River (Lake Lavon) where the conveyance and 
diversion under this Permit occurs. The Trinity WAM does not include channel loss 
factors at NTMWD’s location.3

 
Concerning use of the Texas Water Development Board Groundwater Availability 
Models (GAMs) and information from the University of Texas, Bureau of Economic 
Geology (BEG) to assess groundwater impact from the proposed amendment, 
predictive simulations using the GAMs do not account for streamflow changes 
associated with permitted surface water withdrawals or return flows. GAMs were 
not originally designed to address groundwater-surface water interaction and there 
are issues with using these models for that purpose.3 The GAMs are regional in 
nature and are not able to simulate groundwater-surface water interaction in 
detail.4 The BEG provides information about aquifer recharge rates.5  
 
Both the WAMs and the GAMs have issues related to quantifying groundwater-
surface water interaction; however, the WAMs were developed as a tool for surface 
water permitting. In general, recharge rates, where quantified, are applicable to 
aquifers or portions of aquifers. As such they do not provide sufficient detail to 
determine interaction between surface and groundwater at discrete points.  
Therefore, the Executive Director concludes that neither the GAMS nor aquifer 
recharge rates should be used to assess groundwater/surface water interaction for 
water right applications.   
 
Concerning information available from groundwater conservation districts and the 
Regional Water Plan, the application is located in the North Texas Groundwater 

 
 
3 Bureau of Economic Geology. 2005. Groundwater-Surface Water Interactions in Texas. August 2005. 
4 Mace, R., Austin, B. Angle, E. and R. Batchelder. 2007. Surface Water and Ground Water Together 
Again. Paper presented at State Bar of Texas 8th Annual Changing Face of Water Rights in Texas. San 
Antonio, Texas. 
5 Scanlon, B., Dutton, A. and M. Sophocleous. 2002. Groundwater Recharge in Texas. Water Research 
Fund Grant Contract No. 2000-483-340. 
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Conservation District6, and the Region C Water Planning Area.7 The North Texas 
Groundwater Conservation District Groundwater Management Plan8 and the 2021 
Region C Water Plan9 did contain additional information related to effects on 
groundwater or groundwater recharge.  
 
The amount of water conveyed and diverted by NTMWD will be the same whether 
the water is sourced from the authorized supplier or from the proposed supplier.  
Thus, the conveyance and diversion of the full authorized volume of water from the 
proposed supplier will have no greater impact on groundwater resources or 
groundwater recharge. Therefore, the Executive Director concludes that there is no 
potential groundwater issue involved with this application.   
 
 
Consistency with Regional and State Plans 
 
Pursuant to TWC § 11.134(b)(3)(E), water right applications are only granted if the 
application addresses a water supply need in a manner that is consistent with the 
state water plan and the relevant regional water plan, unless the Commission 
determines that conditions warrant a waiver of this requirement. The purpose of the 
state and regional water plans is to assess the likely future use of water and to 
develop strategies for meeting water supply shortfalls. The state and regional water 
plans generally do not address every possible change in individual water rights.  
 
Avoidance of Waste and Achievement of Water Conservation 
 
The Commission has adopted rules in Title 30 TAC § 295.9(4) that specify which 
applications to amend existing water rights require the submittal of water 
conservation plans. NTMWD is requesting to use contract water from the same 
source of supply but provided by a different supplier. No changes to diversion or 
discharge amounts, place of use, or purpose of use are requested. Pursuant to 30 
TAC § 295.9, NTMWD is not required to submit a water conservation plan.  
 
Conclusion 
 
NTMWD’s request in this application is to use Sabine River water from the same 
source of supply but through a different supplier. This request does not seek to 
increase either the amount of water diverted or the rate of diversion. Under the full 
use assumption, the request to use Sabine River water from the same source of 
supply but through a different supplier will not have an adverse impact on other 
water right holders and the environment, and there are no negative impacts to 
other water rights and the environment beyond the full use assumption. Using 

 
6 https://www.twdb.texas.gov/mapping/doc/maps/GCDs_8x11.pdf 
7 https://www.twdb.texas.gov/waterplanning/rwp/index.asp 
8 North Texas Groundwater Conservation 2022 District Management Plan. Adopted August 9, 2022. 
9 2021 Region C Water Plan. Prepared by Region C Water Planning Group. November 2020. 
 

https://www.twdb.texas.gov/mapping/doc/maps/GCDs_8x11.pdf
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Sabine River water from the same source of supply but through a different supplier 
does not raise any issues of beneficial use, detriment to the public welfare, 
groundwater effects, consistency with the state and regional water plans, 
compliance with administrative requirements, or avoidance of waste and 
achievement of water conservation. As such, Commission rules, statutes, and case 
law allow the request to use Sabine River water from the same source of supply but 
through a different supplier to be processed without notice. 
 
Therefore, the Executive Director recommends no notice for this application. 



Texas Commission on Environmental Quality 
TELEPHONE MEMO TO THE FIILE 

 
Call to:   

Ms. Sara Thornton 

Call from:  

Jenna Rollins 

Date:  

2/6/23 

Project No: 

12152A 

Information for File follows: 

 

This was a phone call to Ms. Thornton to clarify the CN of the applicant for the project.  

 

 

 

 

Signed:  

 
 



North Texas Municipal Water District  
 
December 5, 2022  

 

Accounting Plan Version 3.05d with text file available upon request   
  

 Contact Mr. Chris Kozlowski at (512) 239-1801  
 



North Texas Municipal Water District  
 
December 5, 2022  

 

Accounting Plan - Version 3.05d Clean with text file available upon request   
  

 Contact Mr. Chris Kozlowski at (512) 239-1801  
 



North Texas Municipal Water District  
 
December 5, 2022  

 

Accounting Plan - Version 3.05d Redline with text file available upon request   
  

 Contact Mr. Chris Kozlowski at (512) 239-1801  
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