
TCEQ Interoffice Memorandum 

Texas Commission on Environmental Quality 

TO: 

THRU: 

FROM:  

DATE: 

SUBJECT: 

Office of the Chief Clerk  
Texas Commission on Environmental Quality 

Chris Kozlowski, Team Leader 
Water Rights Permitting Team 

Sarah Henderson, Project Manager 
Water Rights Permitting Team 

May 26, 2021 

San Antonio Water System 
ADJ 2154 
CN600529069, RN102861879 
Application No. 19-2154A to Amend Certificate of Adjudication No. 

19-2154
Texas Water Code § 11.122, Requiring Limited Mailed Notice 
Rincon Creek, San Antonio River Basin  
Bexar County 

The application and partial fees were received on April 22, 2021. Additional fees were 
received May 20, 2021. The application was declared administratively complete and 
accepted for filing with the Office of the Chief Clerk on May 26, 2021. Mailed notice 
to the co-owners of record and to the interjacent water right holders of record in the 
San Antonio River Basin is required pursuant to Title 30 Texas Administrative Code 
§§ 295.158(c)(2)(A)&(B) and 295.158(c)(3)(D).

All fees have been paid and the application is sufficient for filing. 

_________________________ 
Sarah Henderson, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 

OCC Mailed Notice Required    X YES □NO



Jon Niermann, Chairman 

Emily Lindley, Commissioner 

Bobby Janecka, Commissioner 

Toby Baker, Executive Director 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   tceq.texas.gov 

How is our customer service?     tceq.texas.gov/customersurvey 
printed on recycled paper 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

May 26, 2021 

Mr. Jim Mathews VIA EMAIL 
Mathews & Freeland, LLP 
8140 N. Mopac, Suite #4-200 
Austin, Texas 78759 

RE: San Antonio Water System 
ADJ 2154 
CN600529069, RN102861879 
Application No. 19-2154A to Amend Certificate of Adjudication No. 19-2154 
Texas Water Code § 11.122, Requiring Limited Mailed Notice 
Rincon Creek, San Antonio River Basin 
Bexar County 

Dear Mr. Mathews: 

This acknowledges receipt, on May 20, 2021, of additional information and fees in the 
amount of $8.82 (Receipt No. M118050, copy attached). 

The application was declared administratively complete and filed with the Office of the Chief 
Clerk on May 26, 2021. Staff will continue processing the application for consideration by the 
Executive Director. 

Please be advised that additional information may be requested during the technical review 
phase of the application process.  

If you have any questions concerning this matter please contact me via email at 
sarah.henderson@tceq.texas.gov or by telephone at (512) 239-2535. 

Sincerely, 

Sarah Henderson, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 

Attachment 







Jon Niermann, Chairman 

Emily Lindley, Commissioner 

Bobby Janecka, Commissioner 

Toby Baker, Executive Director 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   tceq.texas.gov 

How is our customer service?     tceq.texas.gov/customersurvey 
printed on recycled paper 

May 17, 2021 
 
Mr. Jim Mathews        VIA EMAIL 
Mathews & Freeland, LLP 
8140 N. Mopac, Suite #4-200 
Austin, Texas 78759 
 
RE: San Antonio Water System 
 ADJ 2154 

CN600529069, RN102861879 
Application No. 19-2154A to Amend Certificate of Adjudication No. 19-2154  
Texas Water Code § 11.122, Requiring Limited Mailed Notice 
Rincon Creek, San Antonio River Basin  

 Bexar County 
 
Dear Mr. Mathews: 
 
This acknowledges receipt, on April 22, 2021, of the referenced application and partial fees in 
the amount of $112.50 (Receipt No. M116900, copy attached). 
 
Before the application can be declared administratively complete, remit fees in the amount of 
$8.82 as described below. Please make checks payable to the TCEQ or Texas Commission on 
Environmental Quality. 

 
Filing Fee (Amendment) $      100.00 
Recording Fee  $        12.50 
Notice Fee (3 WR Holders x $2.94) $          8.82 
Total Fees $      121.32      
Fees Received $      112.50 
Fees Due $          8.82      

 
Please provide the requested information and fees by June 16, 2021 or the application may be 
returned pursuant to 30 Texas Administrative Code § 281.18. 
 
If you have any questions concerning this matter please contact me via email at 
sarah.henderson@tceq.texas.gov or by telephone at (512) 239-2535. 
 
Sincerely, 
 
 
 
Sarah Henderson, Project Manager  
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 
 
Attachment 
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San Antonio Water System  

Application to Amend COA 19-2154 
Addendum 1―Summary of Application  

 
A. Statutory Authority for Application 

 
This application is submitted pursuant to Texas Water Code §11.122 (b) to request an 

amendment to Certificate of Adjudication 19-2154. Applicant, San Antonio Water System 
(SAWS), is part owner of COA 19-2154. This water right authorizes SAWS to divert up to 124.67 
acre-feet of water per year from Mitchell Lake for agricultural purposes. SAWS requests a simple 
amendment to this existing right that does not contemplate an additional consumptive use of state 
water or an increased rate or period of diversion and has no potential to adversely affect other 
water rights or the environment. The requested amendment seeks only to add a new diversion point 
and a new place and purpose of use. 

 
 

B. Summary of Existing Water Right 
 
In 2018, SAWS acquired a 285.47-acre tract of land and associated water right authorized 

by COA 19-2154. In 2019 SAWS submitted to TCEQ a change of ownership form requesting that 
its ownership for this water right be shown in the Commission’s records. By memo dated March 
13, 2019, TCEQ recognized SAWS’ right to divert 124.67 acre-feet of water per year from 
Mitchell Lake for Agricultural Purposes to irrigate 62.06 acres out of the 285.47-acre tract. The 
priority date of this water right is March 28, 1916. The diversion point is on the south end of 
Mitchell Lake as shown in the map attached to Addendum 3-Supplement to Worksheet 3.0. 

 
 

C. Specific Amendments Requested Through This Application 
 
SAWS requests the following specific amendments to COA 19-2154: 
 

a) Add a new diversion point at the location shown on the map attached to 
Addendum 3- Supplement to Worksheet 3.0. 

 
b) Add a new authorized place of use allowing the 124.67 acre-feet of water 

SAWS is currently authorized to divert to be used on 194 acres out of the 
886.45-acre tract described in the deed attached to Addendum 3- Supplement 
to Worksheet 3 north of Mitchell Lake 

 
c) Add a new authorization allowing the water diverted at the new diversion point 

to be used for wetland purposes.   
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D. No Adverse Impact on Other Water Right Holders or the Environment. 

 
The locations of the existing diversion point and the proposed additional diversion point 

are shown on the map attached to Addendum 3- Supplement to Worksheet 3.0. Both are located 
on the same contiguous tract owned by the City of San Antonio.  SAWS is currently authorized to 
divert and consumptively use 124.67 acre-feet of water from the southern end of Mitchell Lake. 
SAWS requested amendment does not increase the amount of water authorized to be diverted or 
change the rate of diversion. Instead, it simply adds an additional diversion point on the northern 
end of Mitchell Lake and authorizes use of the currently permitted water for wetland purposes on 
a wildlife refuge north of Mitchell Lake.  

 
 

E. Need for Requested Amendments 
 
 The National Audubon Society (“Audubon”) operates the Mitchell Lake Wildlife Refuge 

(“Refuge”) on approximately 600 acres of land north of Mitchell Lake pursuant to a lease and 
operating agreement with SAWS, the City of San Antonio’s exclusive agent for management of 
this property. Part of this land is wetland habitat that Audubon describes as “one of the last critical 
stopover grounds before the Texas Coast” for 98.5% of long-distance migratory species in the U.S.  
This habitat is used by Audubon for educational, cultural, wildlife management and scientific and 
research purposes. 

 
Because of recent sustained dry conditions, these wetlands are significantly drying up, 

adversely affecting the habitat for native and migratory bird populations at the Refuge. If this 
amendment is granted, water from SAWS’s diversion authorization under COA 19-2154 would be 
used to restore and sustain these wetland habitats and assist Audubon in its programs that enjoy 
broad public support. 
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APPLICATION TO AMEND COA 19-2154 
Evaluation of Factors Enumerated in City of Marshall Opinion 

 
 

 On June 9, 2006, the Texas Supreme Court issued an opinion in the case of the City of 
Marshall v. City of Uncertain that identified factors the TCEQ must consider when determining 
if public notice is required for an application to amend a water right under Water Code §11.122(b), 
commonly referred to as the “full use authorization” provision” or “four corners doctrine”. The 
court held that the “subject to meeting all other applicable requirements” clause in §11.122(b) 
required the Commission to determine, based on the application, whether the proposed amendment 
impacts substantive criteria, other than the full use assumption, imposed by the Water Code and 
Commission Rules.    
 
 In the interest of expediting the processing of its application, San Antonio Water System 
(SAWS) addresses each of the Marshall factors below and submits that this application for 
amendment to COA 19-2154, is consistent with each of the factors such that public notice of this 
application for amendment should not be required.  
 
Administrative Requirements and Fees. SAWS has submitted a complete application that meets 
the applicable administrative requirements of the Water Code and 30 TAC 281, 295, and 297. The 
amendment application includes all required documents, including a sworn application, completed 
TCEQ forms, fees, etc. 
 
Beneficial Use. City of Marshall states that proposed appropriations of state water must be for a 
beneficial use. Under Texas Water Code §11.002, "beneficial use" means “use of the amount of 
water which is economically necessary for a purpose authorized by this chapter, when reasonable 
intelligence and reasonable diligence are used in applying the water to that purpose…” As 
explained in the Summary of Application, SAWS plans to use the water subject to this application 
for beneficial use in restoring and maintaining wetland habitats used for wildlife management in 
the Mitchell Lake Wildlife refuge managed by the National Audubon Society.  Accordingly, the 
water will be put to beneficial use.  
 
Public Welfare. A proposed appropriation of state water must not be detrimental to the public 
welfare. The Texas Water Code does not define “detriment to public welfare” and the TCEQ has 
wide discretion in determining what constitutes a benefit or detriment to the public welfare. SAWS 
requested amendment will allow it to assist the Audubon Society in restoring and maintaining 
wetland habitats that provide shelter and feeding to wildlife and migratory waterfowl. These 
resources are vital to Audubon’s mission to provide educational and research opportunities about 
Texas wildlife. These uses will benefit the public welfare.  
 
Groundwater Effects. A proposed appropriation of state water must consider effects of the 
proposed permit on groundwater or groundwater recharge. Although not seeking a new or 
increased appropriation of state water, Applicant submits that issuance of the requested 
amendments will have no adverse effect on groundwater supply. These wetlands and basins to 
receive water from SAWS requested diversions have been inundated for decades during wet 
periods and with no evidence of an adverse effect on groundwater.  



 Addendum 2-Worksheet 1.2 Marshall v Uncertain factors  

 

 
Consistency with Regional and State Plan. The requested amendment does not increase the 
currently authorized diversion rate or amount. The water that is the subject of this application is 
not contemplated for use by others in the 2017 state and 2021 regional plans.  
 
Avoidance of Waste and Achievement of Water Conservation. Applicant will avoid waste and 
achieve water conservation by communicating with Audubon and diverting only as necessary to 
maintain an appropriate wetland environment needed to support Audubon’s mission for the 
Refuge.  
 
Adverse Impact on Water Right Holders and the Environment. The requested amendment will 
not change the authorized diversion rate or amount. Accordingly, this amendment will not result 
in consumption of any greater amount of water than that authorized under full utilization of the 
existing water right.  
 
 
 
 



Addendum 3- Supplement to Worksheet 3.0 
 

 
 
This addendum provides the following supplemental materials requested by Worksheet 3.0 
Diversion Point Information:  
 
 2.c  Deed describing tract that includes the diversion structure.  
 
 2.f Map identifying the diversion point.  
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2.f Map identifying the diversion point. 
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d. describe the need for the water in the basin of origin and in the proposed receiving basin
based on the period for which the water supply is requested, but not to exceed 50 years
(the need can be identified in the most recently approved regional water plans. The state
and regional water plans are available for download at this website:
(http://www.twdb.texas.gov/waterplanning/swp/index.asp);

e. address the factors identified in the applicable most recently approved regional water plans
which address the following:

(i) the availability of feasible and practicable alternative supplies in the receiving basin to
the water proposed for transfer;

(ii) the amount and purposes of use in the receiving basin for which water is needed;

(iii) proposed methods and efforts by the receiving basin to avoid waste and
implement water conservation and drought contingency measures;

(iv) proposed methods and efforts by the receiving basin to put the water proposed for
transfer to beneficial use;

(v) the projected economic impact that is reasonably expected to occur in each basin as
a result of the transfer; and

(vi) the projected impacts of the proposed transfer that are reasonably expected to occur
on existing water rights, instream uses, water quality, aquatic and riparian habitat,
and bays and estuaries that must be assessed under Sections 11.147, 11.150, and
11.152 in each basin (if applicable). If the water sought to be transferred is currently
authorized to be used under an existing permit, certified filing, or certificate of
adjudication, such impacts shall only be considered in relation to that portion of the
permit, certified filing, or certificate of adjudication proposed for transfer and shall
be based on historical uses of the permit, certified filing, or certificate of
adjudication for which amendment is sought;

f. proposed mitigation or compensation, if any, to the basin of origin by the applicant; and

g. the continued need to use the water for the purposes authorized under the existing
Permit, Certified Filing, or Certificate of Adjudication, if an amendment to an existing
water right is sought.
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e. State Water Plan. Describe how proposed amendment addresses a water supply need in a
manner that is consistent with the state water plan or the applicable approved regional water
plan for any area in which the proposed appropriation is located or, in the alternative,
describe conditions that warrant a waiver of this requirement. The state and regional water
plans are available for download at:
http://www.twdb.texas.gov/waterplanning/swp/index.asp.

f. Waste Avoidance. Provide evidence that reasonable diligence will be used to avoid waste and
achieve water conservation as defined in TWC § 11.002. Examples of evidence could include,
but are not limited to, a water conservation plan or, if required, a drought contingency plan,
meeting the requirements of 30 TAC Chapter 288.

g. Impacts on Water Rights or On-stream Environment. Explain how proposed amendment will
not impact other water right holders or the on-stream environment beyond and irrespective
of the fact that the water right can be used to its full authorized amount.
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WORKSHEET 4.0 
DISCHARGE INFORMATION 

This worksheet required for any requested authorization to discharge water into a State 
Watercourse for conveyance and later withdrawal or in-place use. Worksheet 4.1 is also required 
for each Discharge point location requested. Instructions Page. 26. Applicant is responsible for 
obtaining any separate water quality authorizations which may be required and for insuring 
compliance with TWC, Chapter 26 or any other applicable law. 

a. The purpose of use for the water being discharged will be . 

b. Provide the amount of water that will be lost to transportation, evaporation, seepage, channel
or other associated carriage losses  % and explain the method of
calculation:

Is the source of the discharged water return flows?   Y / N   If yes, provide the
following information:

1. The TPDES Permit Number(s). (attach a copy of the 
current TPDES permit(s))

2. Applicant is the owner/holder of each TPDES permit listed above? Y / N

PLEASE NOTE: If Applicant is not the discharger of the return flows, the application should be 
submitted under Section 1, New or Additional Appropriation of State Water, as a request for a new 
appropriation of state water. If Applicant is the discharger, then the application should be 
submitted under Section 3, Bed and Banks. 

3. Monthly WWTP discharge data for the past 5 years in electronic format. (Attach and label
as “Supplement to Worksheet 4.0”).

4. The percentage of return flows from groundwater , surface water ? 

5. If any percentage is surface water, provide the base water right number(s) . 

c. Is the source of the water being discharged groundwater?  Y / N   If yes, provide 
the following information:

1. Source aquifer(s) from which water will be pumped:

2. Any 24 hour pump test for the well if one has been conducted. If the well has not been
constructed, provide production information for wells in the same aquifer in the area of
the application. See http://www.twdb.texas.gov/groundwater/data/gwdbrpt.asp.
Additionally, provide well numbers or identifiers . 

3. Indicate how the groundwater will be conveyed to the stream or reservoir.

4. A copy of the groundwater well permit if it is located in a Groundwater Conservation
District (GCD) or evidence that a groundwater well permit is not required.

ci. Is the source of the water being discharged a surface water supply contract? Y / N
If yes, provide the signed contract(s).

cii. Identify any other source of the water

N/A

N/A
N/A

N/A

N/A

N/A

N/A N/A

N/A

N/A

N/A

N/A

N/

N/A
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WORKSHEET 4.1 
DISCHARGE POINT INFORMATION 

This worksheet is required for each discharge point. Submit one Worksheet 4.1 for each 
discharge point. If there is more than one discharge point, the numbering of the points should 
be consistent throughout the application and on any supplemental documents (e.g. maps). 
Instructions, Page 27. 

For water discharged at this location provide: 

a. The amount of water that will be discharged at this point is acre-feet 
per year. The discharged amount should include the amount needed for use and to 
compensate for any losses. 

b. Water will be discharged at this point at a maximum rate of cfs or gpm. 

c. Name of Watercourse as shown on Official USGS maps:

d. Zip Code

f. Location of point: In the Original Survey No. , Abstract 
No. , County, Texas. 

g. Point is at:

Latitude °N, Longitude °W. 

*Provide Latitude and Longitude coordinates in decimal degrees to at least six decimal
places

h. Indicate the method used to calculate the discharge point location (examples: Handheld
GPS Device, GIS, Mapping Program):

Map submitted must clearly identify each discharge point. See instructions Page. 15. 

N/A

N/A N/A

N/A

N/A
N/A N/A

N/A

N/A

N/A
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WORKSHEET 8.0 
CALCULATION OF FEES 

This worksheet is for calculating required application fees. Applications are not 
Administratively Complete until all required fees are received. Instructions, Page. 34 

1. NEW APPROPRIATION
Description Amount ($) 

Filing Fee 

Circle fee correlating to the total amount of water* requested for any 
new appropriation and/or impoundment. Amount should match total 
on Worksheet 1, Section 1. Enter corresponding fee under Amount ($). 

In Acre-Feet 

a. Less than 100 $100.00 

b. 100 - 5,000 $250.00 

c. 5,001 - 10,000 $500.00 

d. 10,001 - 250,000 $1,000.00 

e. More than 250,000 $2,000.00 
Recording Fee $25.00 

Agriculture Use Fee 
Only for those with an Irrigation Use. 

Multiply 50¢ x Number of acres that will be irrigated with State 
Water. ** 

Use Fee 

Required for all Use Types, excluding Irrigation Use. 

Multiply $1.00 x Maximum annual diversion of State Water in acre- 
feet. ** 

Recreational Storage 
Fee 

Only for those with Recreational Storage. 

Multiply $1.00 x acre-feet of in-place Recreational Use State Water 
to be stored at normal max operating level. 

Storage Fee 

Only for those with Storage, excluding Recreational Storage. 

Multiply 50¢ x  acre-feet of State Water to be stored at normal max 
operating level. 

Mailed Notice 
Cost of mailed notice to all water rights in the basin. Contact Staff to 
determine the amount (512) 239-4600. 

TOTAL $ 

2. AMENDMENT OR SEVER AND COMBINE
Description Amount ($) 

Filing Fee 
Amendment: $100 

OR   Sever and Combine: $100 x of water rights to combine 

Recording Fee $12.50 

Mailed Notice Additional notice fee to be determined once application is submitted. 

TOTAL INCLUDED $ 

3. BED AND BANKS
Description Amount ($) 

Filing Fee $100.00 

Recording Fee $12.50 

Mailed Notice Additional notice fee to be determined once application is submitted. 

TOTAL INCLUDED $ 

100

112.50




