
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
 

 
 

NOTICE OF AN APPLICATION TO 
AMEND A WATER USE PERMIT 

 
APPLICATION NO. 3162A 

 
Andrew Rives and Joyce P. Rives seek to amend Water Use Permit No. 3162 to add a place of 
use for agricultural purposes, add mining purposes, store water in an off-channel reservoir for 
subsequent diversion for mining purposes, and add three diversion points on Cibolo Creek, San 
Antonio River Basin in Karnes County. More information on the application and how to 
participate in the permitting process is given below. 
 
APPLICATION. Andrew Rives and Joyce P. Rives, 2126 FM 2724, Hobson, TX, 78117-5466, 
Applicants, have applied to the Texas Commission on Environmental Quality (TCEQ) for an 
amendment to a Water Use Permit pursuant to Texas Water Code (TWC) § 11.122 and TCEQ 
Rules Title 30 Texas Administrative Code (TAC) § 295.1, et seq.  Notice is being mailed to the 
interjacent water rights holders of record pursuant to Title 30 TAC § 295.158(c)(3)(D).  
 
Water Use Permit No. 3162 authorizes Andrew Rives and Joyce P. Rives to divert and use not to 
exceed 60 acre-feet of water per year from a point on Cibolo Creek, tributary of the San Antonio 
River, San Antonio River Basin, at a maximum diversion rate of 0.67 cfs (300 gpm), for 
agricultural purposes to irrigate 60 acres of land out of a 191-acre tract located in the Manuel 
Lopez Survey, Abstract No. 181 in Karnes County. Special conditions apply. The time priority of 
Permittee’s right is April 14, 1975. 
 
Special Condition 3.A. of Water Use Permit No. 3162 states “Diversions are expressly limited to 
the 7-month period from October 1st thru April 30th of the following year.” 
 
Applicants seek to amend Water Use Permit No. 3162 to add a place of use for agricultural 
purposes to irrigate 60 acres of land out of multiple tracts totaling 523.28 acres of land in 
Karnes County, San Antonio River Basin.  
 
The 523.28 acres of land to be irrigated is comprised of (a) 57.48 acres located in the A. 
Hernandez Grant, Abstract No. 4 owned by the Applicants; (b) 256.33 acres consisting of 103.46 
acres located in the Alex F. Mitchell Survey, Abstract No. 201 and 152.87 acres located in the 
Manuel Lopez Survey, Abstract No. 181 and the aforementioned Mitchell Survey owned by 
Jeffery Pollok; and (c) 209.47 acres located in the A. Hernandez Grant, Abstract No. 4 owned by 
Panna Maria Investments II, LP, Sarah R. Fossum, Stacey R. Roy, Charles B. Rives, and Stephany 
Rives. 
 
Ownership by Applicants of the 57.48-acre portion of lands to be irrigated is evidenced by a 
Warranty Deed with Vendor’s Lien recorded as Document No. 39788, Volume 654, Page 575 in 
the official records of Karnes County. 
 
Consent to irrigate within the two tracts of land totaling 256.33 acres is evidenced by a Water 
Use Consent Agreement Related to Water Rights Permit No. 3162 between Applicants and Jeffery 



Pollok. Ownership of the lands to be irrigated is evidenced by a Partition Deed recorded in 
Volume 717, Page 377 and a Partition Deed recorded in Volume 717, Page 382 in the official 
records of Karnes County. 
 
Consent to irrigate the 209.47 acres of land is evidenced by a Water Use Consent Agreement 
Related to Water Rights Permit No. 3162 between Applicants and Panna Maria Investments II, LP, 
Sarah R. Fossum, Stacey R. Roy, Charles B. Rives, and Stephany Rives. Ownership of the lands to 
be irrigated is evidenced by a Gift Deed recorded in Volume 739, Page 64, a Gift Deed recorded 
in Volume 739, Page 67, a Warranty Deed recorded in Volume 1105, Page 886, the Last Will and 
Testament of Ben J. Pawelek recorded in Volume 94, Page 476, and the Last Will and Testament 
of Alvin James Pawelek filed April 18, 2005 in the official records of Karnes County. 
 
Applicants request that the place of use authorizations within lands not owned by Andrew 
Rives and Joyce P. Rives be terminated upon cancellation or termination of the aforementioned 
agreements.  
 
Applicants also seek to add mining purposes for use within those portions of Atascosa, 
Bandera, Bexar, Comal, Dewitt, Goliad, Guadalupe, Karnes, Medina, Refugio, Victoria, and Wilson 
counties in the San Antonio River Basin. 
 
Applicants also seek to store water in an existing off-channel reservoir for subsequent diversion 
and use for mining purposes. 
 
The off-channel reservoir has an impoundment capacity of 142 acre-feet of water and is 
identified by a point located at Latitude 28.996719 °N, Longitude 97.900741 °W in the San 
Antonio River Basin, Karnes County.  
 
Consent to store water in the off-channel reservoir for subsequent diversion and use is 
evidenced by a Water Use Consent Agreement Related to Water Rights Permit No. 3162 between 
Applicants and Jeffery Pollok. Ownership of the off-channel reservoir is evidenced by a Partition 
Deed recorded in Volume 717, Page 377 and a Partition Deed recorded in Volume 717, Page 382 
in the official records of Karnes County. 
 
Applicant further seeks to add three diversion points on Cibolo Creek, San Antonio River Basin 
in Karnes County, as follows: 
 

A. Diversion Point No. 1 is located at Latitude 28.994299 °N, Longitude 97.901404 °W;  
 

B. Diversion Point No. 2 is located at Latitude 28.989902 °N, Longitude 97.883583 °W; 
 

C. Diversion Point No. 3 is located at Latitude 28.969322 °N, Longitude 97.874461 °W. 
 
The application and partial fees were received on October 30, 2019. Additional information and 
fees were received on May 6, May 8, May 11, and May 12, 2020. The application was declared 
administratively complete and filed with the Office of the Chief Clerk on June 11, 2020. 
The Executive Director completed the technical review of the application and prepared a draft 
amendment. The draft amendment, if granted, would contain special conditions including, but 
not limited to, maintaining a measurement device. The application, technical memoranda, and 
Executive Director’s draft amendment are available for viewing on the TCEQ web page at: 
https://www.tceq.texas.gov/permitting/water_rights/wr-permitting/view-wr-pend-apps. 
Alternatively, you may request a copy of the documents by contacting the TCEQ Office of the 
Chief Clerk by phone at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105), P.O. 
Box 13087, Austin, Texas 78711. 
 
PUBLIC COMMENT / PUBLIC MEETING. Written public comments and requests for a public 
meeting should be submitted to the Office of the Chief Clerk, at the address provided in the 

https://www.tceq.texas.gov/permitting/water_rights/wr-permitting/view-wr-pend-apps


information section below by March 18, 2024.  A public meeting is intended for the taking of 
public comment and is not a contested case hearing.  A public meeting will be held if the 
Executive Director determines that there is a significant degree of public interest in the 
application.  
 
CONTESTED CASE HEARING.   The TCEQ may grant a contested case hearing on this 
application if a written hearing request is filed by March 18, 2024.  The Executive Director can 
consider an approval of the application unless a written request for a contested case hearing is 
filed by March 18, 2024.   
 
To request a contested case hearing, you must submit the following: (1) your name (or for a 
group or association, an official representative), mailing address, daytime phone number, and 
fax number, if any; (2) applicant's name and permit number; (3) the statement "[I/we] request a 
contested case hearing;" (4) a brief and specific description of how you would be affected by the 
application in a way not common to the general public; and (5) the location and distance of 
your property relative to the proposed activity.  You may also submit proposed conditions for 
the requested permit which would satisfy your concerns.  Requests for a contested case hearing 
must be submitted in writing to the Office of the Chief Clerk at the address provided in the 
information section below. 
 
If a hearing request is filed, the Executive Director will not issue the permit and will forward the 
application and hearing request to the TCEQ Commissioners for their consideration at a 
scheduled Commission meeting. 
 
INFORMATION. Written hearing requests, public comments or requests for a public meeting 
should be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 
78711-3087 or electronically at https://www14.tceq.texas.gov/epic/eComment/ by entering 
WRPERM 3162 in the search field.  For information concerning the hearing process, please 
contact the Public Interest Counsel, MC 103, at the same address. 
For additional information, individual members of the general public may contact the Public 
Education Program at 1-800-687-4040.  General information regarding the TCEQ can be found 
at our web site at http://www.tceq.texas.gov./  Si desea información en Español, puede llamar al 
1-800-687-4040 o por el internet al http://www.tceq.texas.gov. 
 
 
Issued:  February 29, 2024 

https://www14.tceq.texas.gov/epic/eComment/
http://www.tceq.texas.gov./
http://www.tceq.texas.gov/
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Sarah Henderson

From: Sarah Henderson
Sent: Wednesday, January 31, 2024 5:04 PM
To: Kirk Kennedy
Cc: Andy Rives
Subject: Andrew Rives and Joyce P. Rives WRPERM No. 3162A
Attachments: Rives_3162A_Revised_Redline_Draft Amendment_31Jan2024.pdf

Mr. Kennedy, 
In response to your leƩer dated January 12, 2024, please find the aƩached revised, redlined draŌ amendment for your 
review. 
No revisions were made to the draŌ public noƟce. 
 
Please review the revised draŌ amendment and contact me no later than February 14, 2024 with any addiƟonal 
comments or quesƟons as the noƟce will be forwarded to the Office of the Chief Clerk for mailing aŌer that date.  
 
Sincerely, 
Sarah 
 
Sarah Henderson 
Water Rights Permitting Team 
Water Availability Division 
Texas Commission on Environmental Quality 
P.O. Box 13087/MC-160 
Austin, TX 78711-3087 
(P) 512.239.2535 
(F) 512.239.4770 
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Sarah Henderson

From: Kirk Kennedy 
Sent: Friday, January 12, 2024 4:47 PM
To: Sarah Henderson
Subject: WRPERM 3162 - Rives Amendment Permit Draft
Attachments: KRC Letter for Rives Amendment WRPERM 3162-01122024.pdf

Sarah, 
 
AƩached is a leƩer that describes my issue/quesƟon. 
 
Have a nice weekend. 
 
Thanks 
 
Kirk Kennedy, P.G. 
Kennedy Resource Company 
1443 CR 204 
Burnet, Texas 78611 
OFFICE: (512) 843-5109 
CELL: (512) 589-5109 
FAX: (720) 262-7775 
 





water rights, we would accept this condition on the existing location if the previous limitation of 

diversion during the months of May through September were deemed to be no longer needed at any of 

the locations because of the SB3 flow requirement. 

Please feel free to give me a call if you have any questions. 

 

 

Kirk Kennedy 
Kennedy Resource Company 
1443 CR 204 
Burnet, TX 78611 
(512) 589‐5109 
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Sarah Henderson

From: Sarah Henderson
Sent: Friday, January 5, 2024 5:49 PM
To: Andy Rives
Subject: Andrew Rives and Joyce P. Rives WRPERM No. 3162A
Attachments: Rives_3162A_Applicant Drafts_5Jan2024.pdf

Mr. Rives, 
For your review and comments, please find the aƩached. 
A response is requested by January 19, 2024. 
 
Feel free to contact me with any quesƟons. 
Sincerely, 
Sarah 
 
Sarah Henderson 
Water Rights Permitting Team 
Water Availability Division 
Texas Commission on Environmental Quality 
P.O. Box 13087/MC-160 
Austin, TX 78711-3087 
(P) 512.239.2535 
(F) 512.239.4770 
 



Jon Niermann, Chairman 

Emily Lindley, Commissioner 

Bobby Janecka, Commissioner 

Kelly Keel, Executive Director 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   tceq.texas.gov 

How is our customer service?     tceq.texas.gov/customersurvey 
printed on recycled paper 

January 5, 2024 
 
Mr. Andrew Rives         VIA E-MAIL 
2126 FM 2724 
Hobson, Texas 78117 
 
RE: Andrew Rives and Joyce P. Rives 
 WRPERM 3162 

CN600753552, CN600753560, RN101448231 
Application No. 3162A to Amend Water Use Permit No. 3162  
Texas Water Code § 11.122, Requiring Limited Mailed Notice 
Cibolo Creek, San Antonio River Basin  

 Karnes County 
 
Dear Mr. Rives: 
 
Drafts, subject to revision, of the public notice, proposed amendment to Water Use Permit No. 
3162, and the related technical memoranda are attached.     
   
Staff is recommending that the referenced application be granted in accordance with the 
attached drafts. Please review the drafts and contact me no later than January 19, 2024 with 
any comments or questions as the notice will be forwarded to the Office of the Chief Clerk for 
mailing after that date.   
   
Please note this application requires a two-week comment period and once the comment period 
has closed, the proposed amendment to Water Use Permit No. 3162 may be issued as drafted 
given no hearing requests are received.    
  
If you have any questions concerning this matter please contact me via email at 
sarah.henderson@tceq.texas.gov or by telephone at (512) 239-2535.  
  
Sincerely, 
 
 
 
Sarah Henderson, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 
 
Attachments 
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The application is consistent with the 2021 Region L Water Plan and the 2022 State 
Water Plan because there is nothing in the water plans that conflicts with issuing 

this proposed amendment. 

RECOMMENDATIONS 

 
The following water conservation language should be included in the proposed 

amendment, if granted: 
 
Permittee shall implement water conservation plans that provide for the utilization 

of those practices, techniques, and technologies that reduce or maintain the 
consumption of water, prevent or reduce the loss or waste of water, maintain or 

improve the efficiency in the use of water, increase the recycling and reuse of 
water, and prevent the pollution of water, so that a water supply is made available 
for future or alternative uses. Such plans shall include a requirement that in every 

water supply contract entered into on or after the effective date of this amendment, 
including any contract extension or renewal, that each successive wholesale 

customer develop and implement conservation measures. If the customer intends 
to resell the water, then the contract for resale of the water shall have water 
conservation requirements so that each successive customer in the resale of the 

water will be required to implement water conservation measures. 

 
 
_______________________________________ 

Trent Jennings, Water Conservation Specialist 
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The Applicants have agreed to install screens on any new diversion structures in 
order to minimize entrainment and impingement of aquatic organisms. The 

Applicants’ request is not expected to adversely impact aquatic and riparian 
habitats in the area. 

On August 8, 2012, the TCEQ adopted environmental flow standards for the 

Guadalupe, San Antonio, Mission, and Aransas Rivers, and Mission, Copano, 
Aransas, and San Antonio Bays (Title 30 Texas Administrative Code (TAC) Chapter 

298 Subchapter E). These environmental flow standards are considered adequate to 
support a sound ecological environment (Title 30 TAC §298.360). The Applicants do 
not request a new appropriation of water or an amendment that increases the 

amount of water stored, taken, or diverted. Resource Protection staff recommend a 
streamflow restriction for the addition of three diversion points. Resource Protection 

staff utilized the subsistence environmental flow standards (Title 30 TAC § 
298.380(c)(14)(A)) established at USGS Gage No. 08186000 – Cibolo Creek near 

Falls City, TX for the streamflow restriction as shown in Table 1. 

Table 1. Environmental Flow Values at USGS Gage No. 08186000 – Cibolo 
Creek near Falls City. 

Season Subsistence 

Winter 8 cfs 

Spring 8 cfs 

Summer 8 cfs 

Fall 8 cfs 

cfs=cubic feet per second 

The applicable subsistence flow values depend on the season. Seasons are defined 
in Title 30 TAC § §298.355 as follows: Winter (January through March), Spring 

(April through June), Summer (July through September), and Fall (October through 
December). Staff recommend that diversion of water under this proposed 

amendment should be limited to comply with the applicable subsistence flow 
values. 

Recreational Uses: Lower Cibolo Creek (Segment 1902) has a designated primary 

contact recreation 1 use (TCEQ 2018). The Applicants’ request should not adversely 
impact recreational uses. 

Water Quality: Lower Cibolo Creek (Segment 1902) has a designated high aquatic 
life use (TCEQ 2018). Lower Cibolo Creek from the confluence with Mulifest Creek 
upstream to the confluence with Pulaski Creek was also identified in the Texas 

Integrated Report as non-supporting for bacteria in water and with a concern for 
screening levels for impaired macrobenthic community in water (TCEQ 2020). The 

Applicants’ request should not adversely impact water quality. 
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Freshwater Inflows: Freshwater inflows are critical for maintaining the historical 
productivity of bays and estuaries along the Gulf Coast. The application does not 

request a new appropriation of water. Therefore, the Applicants’ request should not 
have any impact to San Antonio Bay. 

RECOMMENDATIONS 

Resource Protection staff recommends the following Special Conditions be included 
in the proposed amendment, if granted: 

1. Permittees shall implement reasonable measures in order to reduce impacts 
to aquatic resources due to entrainment or impingement. Such measures 
shall include, but shall not be limited to, the installation of screens on any 

new diversion structure(s). 

2. Permittees shall not divert water at the diversion points authorized in this 

amendment if the average streamflow at USGS Gage No. 08186000 – Cibolo 
Creek near Falls City, TX is less than or equal to 8 cfs. The “average 

streamflow” at the gage is the average of measured streamflows at the gage 
for the previous 24 hours.  
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_________________________________________ 

Jade Rutledge, Aquatic Scientist 



Texas Commission on Environmental Quality 

INTEROFFICE MEMORANDUM 

To: Sarah Henderson, Project Manager Date: February 13, 2023
Water Rights Permitting Team 

Through: 

From: 

Subject: 

Kathy Alexander, Ph.D., Policy and Technical Analyst 

Water Availability Division  

Alisa Patterson, P.E., Section Hydrologist
Water Rights Permitting & Availability Section

Andrew Rives and Joyce P. Rives 
WRPERM 3162 
CN600753552, CN600753560 
Cibolo Creek, San Antonio River Basin 
Karnes County 

Water Availability Review 

Application Summary 

Water Use Permit No. 3162 (Permit) authorizes Andrew Rives and Joyce P. Rives 
(Applicants) to divert 60 acre-feet of water per year from a point on Cibolo Creek, 
San Antonio River Basin, at a maximum diversion rate of 0.67 cfs (300 gpm), for 
agricultural purposes in Karnes County.  

Applicants request to amend the Permit to add three diversion points on Cibolo 
Creek, add a place of use for agricultural purposes in Karnes County, add mining 
purposes within the San Antonio River Basin, and store water in an off-channel 
reservoir for subsequent diversion for mining purposes. 

The application was declared administratively compete on June 11, 2020. 

Water Availability Review 

Resource Protection Staff recommended that the application be subject to 
instream flow restrictions. See the Resource Protection Memo dated February 13, 
2023.  

The request to authorize off-channel storage does not require a water availability 
analysis because the application is not a request for a new appropriation of water, 
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and the amount of water diverted does not change. However, the request to add 

diversion points must be reviewed to ensure that the request does not affect other 
water rights.  

The Water Rights Analysis Package (WRAP) simulates management of the water 
resources of a river basin. TCEQ uses WRAP in the evaluation of water right permit 

applications using priority-based water allocations. WRAP is a generalized simulation 
model for application to any river basin, and input datasets must be developed for 
the particular river basin of concern. The TCEQ developed water availability models 

(WAMs) for Texas river basins that include geographical information, water right 
information, naturalized flows, evaporation rates, and specific management 

assumptions. Hydrology staff operates WRAP to evaluate water rights applications 
to determine water availability and to ensure that senior water rights are 
protected.   

Staff used the Full Authorization simulation of the San Antonio WAM to evaluate 

impacts on other water rights as a result of diverting the authorized water from the 
requested diversion points. The period of record for the San Antonio WAM is 1934 

to 1989. Staff modeled the application at the most downstream requested diversion 
point. The environmental flow requirements recommended by Resource Protection 
staff are for USGS Gage No. 0818600, which is located upstream of the applicant’s 

location. Therefore, Staff modeled the environmental flow requirements at the 
applicant’s diversion point. Staff compared the pre- and post- application volume 

reliabilities of all water rights in the San Antonio River Basin and found no negative 
impacts to any other water rights.  

In addition, the application is subject to the requirements and orders of the South 
Texas Watermaster. The Watermaster actively manages water rights on a daily 

basis and protects senior water rights in times of shortage. Therefore, existing 
water rights should not be affected by the application.  

Conclusion 

Staff can support granting the application. 

Note that the application is subject to the requirements and orders of the South 

Texas Watermaster.  

_______________________

Alisa Patterson, P.E., Section Hydrologist

Alisa Patterson



TCEQ Interoffice Memorandum

Texas Commission on Environmental Quality 

TO:  Office of the Chief Clerk       
Texas Commission on Environmental Quality 

THRU:  Chris Kozlowski, Team Leader  
  Water Rights Permitting Team 
 
FROM:  Sarah Henderson, Project Manager 
  Water Rights Permitting Team 
 
DATE:  June 11, 2020 
 
SUBJECT: Andrew Rives and Joyce P. Rives  
  WRPERM 3162 

CN600753552, CN600753560, RN101448231 
Application No. 3162A to Amend Water Use Permit No. 3162 
Texas Water Code § 11.122, Requiring Limited Mailed Notice 
Cibolo Creek, San Antonio River Basin  

  Karnes County 
 
The application and partial fees were received on October 30, 2019. Additional 
information and fees were received on April 17, and April 29, May 6, May 8, May 11 
and May 12, 2020. The application was declared administratively complete and 
accepted for filing with the Office of the Chief Clerk on June 11, 2020. Mailed notice to 
the interjacent water right holders of record within the San Antonio River Basin is 
required pursuant to 30 TAC § 295.158(C)(2)(D) for changing the diversion point.
 
All fees have been paid and the application is sufficient for filing. 
 
 
  

 
Sarah Henderson, Project Manager 
Water Rights Permitting Team 
Water Rights Permitting and Availability Section 
 
 
 
 
 
 
 
 
 
 
 
 

OCC Mailed Notice Required    YES  NO 







TCEQ Interoffice Memorandum 

 
From:  Sarah Henderson 
  Water Rights Permitting Team 

Date:  February 10, 2023 

Subject: Andrew Rives and Joyce P. Rives 
Application No. 3162A to Amend Water Use Permit No. 3162 
Cibolo Creek, San Antonio River Basin 
Karnes County 

 
On June 9, 2006, the Texas Supreme Court issued an opinion in the case of Marshall v 
Uncertain.1  The Supreme Court in that opinion considered the Commission’s practices 
regarding notice and hearing for applications to amend a water right under Texas 
Water Code (TWC) §11.122(b). The Court held that it could not determine under the 
record in that case whether notice and a hearing would be required. The Court 
remanded the case to the Commission. 
 
The court in Marshall held that when reviewing the type of notice required for an 
amendment to a water right, the Commission must determine whether there could be 
an adverse impact from the application on other water rights or the environment 
beyond or irrespective of the full use assumption, explained below. The court also held 
that the Commission must determine if the application could have an adverse impact 
on the public interest criteria: beneficial use, public welfare, groundwater effects, 
consistency with the state and regional water plan, compliance with administrative 
requirements, and conservation. 
 
The types of amendments that come within the Marshall decision are those 
amendments that do not already have a specific notice requirement in a rule for that 
type of amendment, and that do not change the amount of water to be taken or the 
diversion rate. 
 
The purpose of this memo is to discuss the public notice that should be given in the 
above referenced application by Andrew Rives and Joyce P. Rives in light of agency 
rules and the Court’s decision in the case of Marshall. 
 
Current Permit and Application for Amendment  
 
Water Use Permit No. 3162 (Permit) was issued to Ben J. Pawelek and authorizes the 
diversion and use of not to exceed 60 acre-feet of water per year from a point on 
Cibolo Creek, tributary of the San Antonio River, San Antonio River Basin, at a 
maximum diversion rate of 0.67 cfs (300 gpm), for agricultural purposes to irrigate 60 
acres of land out of a 191-acre tract located in the Manuel Lopez Survey, Abstract No. 
181 in Karnes County. Special conditions apply. The time priority of owner’s right is 
April 14, 1975. 
 
 

 
1 City of Marshall et. al. v.  City of Uncertain et. al., No. 03-1111 (Tx. June 9, 2006). 
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Andrew Rives and Joyce P. Rives (Permittees/Applicants) acquired Water Use Permit 
No. 3162 and seek to amend the Permit to add mining purposes for use within all or 
portions of Atascosa, Bandera, Bexar, Comal, Dewitt, Goliad, Guadalupe, Karnes, 
Medina, Refugio, Victoria, and Wilson counties within the San Antonio River Basin, to 
store water in an existing off-channel reservoir for subsequent diversion and use for 
mining purposes, to add a place of use for agricultural purposes to irrigate 60 acres 
out of multiple tracts totaling 523.28 acres, and to add three diversion points on 
Cibolo Creek, San Antonio River Basin in Karnes County. 
 
Rules Related to Notice  
 
Adding a Purpose of Use  
Under 30 Texas Administrative Code (TAC) §295.158(c)(2)(A), no notice is required, 
except to the record holder, to add a purpose of use that does not substantially alter 
the nature of the water right from a water right authorizing only non-consumptive use 
to a water right authorizing consumptive use; or a pattern of use that is explicitly 
authorized by or required by the original water right. This application falls under that 
rule and does not require notice except to the record holder. 

There are no additional owners of Water Use Permit No. 3162; therefore, no notice will 
be provided. 

Adding a Place of Use  
Under 30 TAC §295.158(c)(2)(B), no notice is required, except to the record holder, 
to add a place of use if the new place of use is located in the same river basin as the 
original place of use. This application falls under that rule and does not require notice 
except to the record holder. 
 
There are no additional owners of Water Use Permit No. 3162; therefore, no notice will 
be provided. 
 
Adding Diversion Points  
The Commission has rules concerning what notice is required for applications to 
amend a water right in 30 Texas Administrative Code (TAC) § 295.158. New diversion 
points are governed by a specific rule. 30 TAC § 295.158(c)(3)(D) requires mailed notice 
to interjacent water rights holders of record when amending a water right to add a 
diversion point when the existing rate of diversion will not be increased. This rule will 
be applied to the request to add three diversion points on Cibolo Creek. Because there 
is a specific rule that addresses a request to add diversion points, the request is not 
governed by the City of Marshall case and the notice requirements will not be 
discussed any further in this memo.  
 
Adding an Off-Channel Reservoir 
The Commission has rules concerning what notice is required for applications to 
amend a water right in 30 TAC §295.158. There are no rules that specifically provide 
notice for adding off-channel storage. Under 30 TAC §295.158(c)(1), no notice is 
required if no additional consumptive use is contemplated, no increase in diversion 
rate or period will be granted, and in the judgment of the Commission there is no  
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potential for harming another water right. This application falls under that rule and 
does not require notice for the reasons set out below. 
 
The notice recommendation for the Applicants’ request to add off-channel storage will 
be discussed below. 
 
Texas Water Code  
 
This application for an amendment to an existing water right is governed by TWC § 
11.122. TWC §11.122(a) requires a water right holder, except as discussed above, to  
obtain a water right amendment if the holder is going to change the place of use, 
purpose of use, point of diversion, rate of diversion, or “otherwise alter a water right.” 
 
TWC §11.122(b) sets out the scope of the Commission’s authority in reviewing 
applications to amend a water right.  Staff notes that the Applicants are not asking for 
either an increase in the amount of water authorized for diversion, or an increase in 
the rate of diversion.  With that understanding of the application, it then becomes a 
duty of the Commission to approve the application “if the requested change will not 
cause adverse impact on other water right holders or the environment on the stream of 
greater magnitude than under circumstances in which the permit . . .  that is sought to 
be amended was fully exercised according to its terms and conditions as they existed 
before the requested amendment,” and the application meets, “all other applicable 
requirements,” of Chapter 11 of the Texas Water Code. The clause that requires the 
Commission to compare the requested amendment to the existing permit as if the 
existing permit was fully exercised is often referred to as the “full use assumption.” 
 
Adverse Impact on Water Right Holders and the Environment 
 
Under the City of Marshall opinion, the Commission must evaluate whether an 
amendment can adversely impact other water rights or the environment both under 
and beyond the full use assumption.  
 
Under the full use assumption, adding off-channel storage can have no greater impact 
on other water right holders or the environment than the impacts to those interests 
under the existing Permit because adding off-channel storage will not increase the 
amount of water authorized for diversion by the Permit.  Both before and after the 
amendment, the maximum amount of water diverted (60 acre-feet of water per year) 
will be the same. The Applicants, under the existing Permit and the proposed amended 
Permit, could take all of that water anytime between October 1st and April 30th, subject 
to a maximum combined diversion rate of 0.67 cfs (300 gpm). There are special 
conditions in the Permit that restrict the water right holder to a particular pattern of 
use; however, the requested amendment does not affect this pattern of use. Because 
the application does not request a change in the specific pattern of use in the Permit, 
the full use assumption requires the Commission to consider the existing Permit and 
the proposed amended Permit as potentially exercised under the existing pattern of 
use. 
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It makes no difference to other water right holders or the environment, whether the 
water right holder is diverting its 60 acre-feet of water for agricultural and mining 
purposes or storing the diverted water in an off-channel reservoir. The effect on 
streamflow, and therefore water available for downstream water right holders or the 
downstream aquatic environment will be the same: there will be 60 acre-feet of water 
per year less after the diversion. Therefore, with the full use assumption, the proposed 
addition of off-channel storage does not cause adverse impact to other water right 
holders or the environment. 
 
The Executive Director has determined that there are no impacts to water rights or the 
environment beyond the full use assumption. This amendment requests to add off-
channel storage. This application does not change a non-consumptive use to a 
consumptive use. Also, while there is a pattern of use specified in the permit, the 
requested amendment does not affect this pattern of use; therefore the Executive 
Director has determined that this is not a proper factor to consider on notice because 
the pattern of use in the Permit does not change.  
 
Another issue is whether the Executive Director should consider the Applicants use of 
all of the water authorized in the existing water right. The Executive Director has 
determined that this is not a proper factor to consider because it would discourage 
conservation and future water planning. 
 
Other Applicable Requirements 
 
Under TWC §11.122(b) the proposed amendment must also satisfy all other applicable 
requirements of TWC Chapter 11. The Supreme Court in the Marshall case itemized 
those other requirements, which are discussed below. 
 
Administrative Requirements  
 
Staff reviewed the application and has found that it meets all administrative 
requirements of TWC Chapter 11. The application was declared administratively 
complete and filed with the Office of the Chief Clerk on June 11, 2020. 
 
Beneficial Use 
 
Proposed appropriations of state water must be for a beneficial use.  Beneficial use is 
defined in TWC §11.002(4) as “the use of the amount of water which is economically 
necessary for a purpose authorized by this chapter, when reasonable intelligence and 
reasonable diligence are used in applying the water to that purpose and shall include 
conserved water.”  The authorized use in the Permit is agricultural which is recognized 
as a beneficial use by TWC §11.023(a)(2) and was already found to be a beneficial use 
when the Commission issued the Permit. The request to add off-channel storage does 
not change the authorized use in the Permit. 
 
One question to consider is whether the Applicants should only be allowed to add off-
channel storage for water that is being used. The Executive Director has determined 
that limiting the authorization for off-channel storage to the amount of water  



 
Application No. 3162A 
Page 5 of 7 
February 10, 2023 
 
currently being used is inappropriate. The fact that the Applicants may not be using all 
of their appropriated water does not mean that there has not been or will not be a 
beneficial use for the water. In addition, this factor would discourage conservation and 
future water planning. 
 
Detriment to Public Welfare 
 
A proposed appropriation of state water must not be detrimental to the public welfare. 
No definition of “detriment to public welfare” is provided in the law. Therefore, the 
Commission has wide discretion in determining benefits or detriments to the public 
welfare. The Applicants seek to add off-channel storage. There are no specific facts 
known to the Executive Director that would indicate that this is detrimental to the 
public welfare.  
 
The Executive Director has determined that limiting the addition of off-channel storage 
to the amount of water currently being used is inappropriate for the reasons stated 
above. 
 
The Executive Director’s opinion is that nothing in the application raises an issue on 
detriment to the public welfare by granting this application.  
 
Groundwater Effects 
 
A proposed appropriation of state water must consider effects of the proposed permit 
on groundwater or groundwater recharge. The Commission’s Water Availability Model 
(WAM) is used to evaluate the availability of unappropriated water for new 
appropriations and takes into account both contribution to river flow caused by 
groundwater coming to the surface in the river (springs) and decreases in river flow 
caused by the river flowing over recharge features and losing surface water to 
groundwater recharge. The WAM contains channel loss factors that account for the 
gain or loss of river flow. These channel loss factors were developed by the expert 
engineering contractors hired by the Commission to develop the WAMs. 
 
The San Antonio WAM includes Cibolo Creek at which the diversion under this Permit 
occurs. The San Antonio WAM includes channel loss factors at the Applicants location.2  
 
Concerning use of the Texas Water Development Board Groundwater Availability 
Models (GAMs) and information from the University of Texas, Bureau of Economic 
Geology (BEG) to assess groundwater impact from the proposed amendment, 
predictive simulations using the GAMs do not account for streamflow changes 
associated with permitted surface water withdrawals or return flows. GAMs were not 
originally designed to address groundwater-surface water interaction and there are  
 
 
 
 

 
2 Water Availability in the Guadalupe-San Antonio River Basin. Prepared by HDR Engineering, Inc. and others for the 
Texas Natural Resource Conservation Commission. December 1999. 
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issues with using these models for that purpose.3  The GAMs are regional in nature and 
are not able to simulate groundwater-surface water interaction in detail.4  The BEG 
provides information about aquifer recharge rates.5  
 
Both the WAMs and the GAMs have issues related to quantifying groundwater-surface 
water interaction; however, the WAMs were developed as a tool for surface water 
permitting. In general, recharge rates, where quantified, are applicable to aquifers or 
portions of aquifers. As such they do not provide sufficient detail to determine 
interaction between surface and groundwater at discrete points. Therefore, the ED 
concludes that neither the GAMS nor aquifer recharge rates should be used to assess 
groundwater/surface water interaction for water right applications. 
 
Concerning information available from groundwater conservation districts and the 
Regional Water Plan, the application is located in the Evergreen Underground Water 
Conservation District6, and the Region L Regional Water Planning Area.7  The Evergreen 
UWCD District Management Plan8 discussed groundwater and groundwater recharge 
but did not contain specific information at the applicant’s location. The Region L Water 
Plan did not contain information about groundwater and groundwater recharge at the 
applicant’s location.9  
 
The amount of water diverted by the Applicant will be the same (60 acre-feet per year) 
whether that water is drawn from Cibolo Creek for the agricultural use or for storage 
in an off-channel reservoir. Thus, the storage of the diverted water in an off-channel 
reservoir will have no greater impact on groundwater resources or groundwater 
recharge than the diversion of the full authorized volume of water for agricultural use. 
Therefore, the Executive Director concludes that there is no potential groundwater 
issue involved with this application. 
 
Consistency with Regional and State Plans 
 
Pursuant to TWC §11.134 (b)(3)(E), water right applications are only granted if the 
application addresses a water supply need in a manner that is consistent with the state 
water plan and the relevant regional water plan, unless the Commission determines 
that conditions warrant a waiver of this requirement. The purpose of the state and 
regional water plans is to assess the likely future use of water and to develop 
strategies for meeting water supply shortfalls. The state and regional water plans 
generally do not address every possible change in individual water rights. The 
Executive Director concludes that the requested amendment is consistent with the  
 

 
3 Bureau of Economic Geology. 2005. Groundwater-Surface Water Interactions in Texas. August 2005. 
4 Mace, R., Austin, B. Angle, E. and R. Batchelder. 2007. Surface Water and Ground Water Together Again. Paper 
presented at State Bar of Texas 8th Annual Changing Face of Water Rights in Texas. San Antonio, Texas. 
5 Scanlon, B., Dutton, A. and M. Sophocleous. 2002. Groundwater Recharge in Texas. Water Research Fund Grant 
Contract No. 2000-483-340. 
6 https://www.twdb.texas.gov/mapping/doc/maps/GCDs_8x11.pdf 
7 http://www.twdb.texas.gov/waterplanning/rwp/plans/2021/index.asp 
8 https://www.twdb.texas.gov/groundwater/docs/GCD/euwcd/euwcd_mgmt_plan2021.pdf 
9 2021 South Central Texas Regional Water Plan. Prepared by South Central Texas Regional Water Planning Group. 
November, 2020. 
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relevant regional water plan and the state water plan because there is nothing in the 
state and regional water plans that conflict with issuing this amendment. 
    
Avoidance of Waste and Achievement of Water Conservation 
 
The Commission has adopted rules in 30 TAC §295.9(4) that specify which 
applications to amend existing water rights require the submittal of water 
conservation plans. Applicants are requesting to add mining purposes, to add tracts of 
land adjacent to the existing authorization and to add off-channel storage and are not 
increasing the amount of the appropriation. Pursuant to 30 TAC §295.9, an application 
requesting to change the place of use to expand the amount of acreage to be irrigated 
to an adjacent tract of land and to add off-channel storage does not require the 
submittal of a water conservation plan. A water conservation plan is required for 
mining purposes and Applicants submitted a water conservation plan for mining use, 
which was reviewed for administrative sufficiency and was found to meet the 
requirements of 30 TAC Chapter 288.  Staff finds that the Applicant can achieve water 
conservation and avoid waste. 
 
Conclusion 
 
The Applicants’ request to add off-channel storage requires no notice pursuant to 
Commission rules. The request does not seek to increase either the amount of water 
diverted or the rate of diversion. Under the full use assumption, the request to add off-
channel storage will not have an adverse impact on other water right holders and the 
environment, and there are no negative impacts to other water rights and the 
environment beyond the full use assumption. Adding off-channel storage does not 
raise any issues of beneficial use, detriment to the public welfare, groundwater effects, 
consistency with the state and regional water plans, compliance with administrative 
requirements, or avoidance of waste and achievement of water conservation. As such, 
Commission rules, statutes, and case law allow the request to add off-channel storage 
to be processed with no notice. 
 
The Applicants’ request to add a purpose and place of use requires no notice, except to 
the record holder. There are no additional owners of Water Use Permit No. 3162; 
therefore, no notice will be provided. 
 
The Applicants’ request to add diversion points requires mailed notice to the 
interjacent water right holders of record pursuant to Commission rules. Therefore, 
mailed notice will be provided to the interjacent water right holders of record for this 
application.  
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Subject: Andrew Rives and Joyce P. Rives 
Application No. 3162A to Amend Water Use Permit No. 3162 
Cibolo Creek, San Antonio River Basin 
Karnes County 

 
On June 9, 2006, the Texas Supreme Court issued an opinion in the case of Marshall v 
Uncertain.1  The Supreme Court in that opinion considered the Commission’s practices 
regarding notice and hearing for applications to amend a water right under Texas 
Water Code (TWC) §11.122(b). The Court held that it could not determine under the 
record in that case whether notice and a hearing would be required. The Court 
remanded the case to the Commission. 
 
The court in Marshall held that when reviewing the type of notice required for an 
amendment to a water right, the Commission must determine whether there could be 
an adverse impact from the application on other water rights or the environment 
beyond or irrespective of the full use assumption, explained below. The court also held 
that the Commission must determine if the application could have an adverse impact 
on the public interest criteria: beneficial use, public welfare, groundwater effects, 
consistency with the state and regional water plan, compliance with administrative 
requirements, and conservation. 
 
The types of amendments that come within the Marshall decision are those 
amendments that do not already have a specific notice requirement in a rule for that 
type of amendment, and that do not change the amount of water to be taken or the 
diversion rate. 
 
The purpose of this memo is to discuss the public notice that should be given in the 
above referenced application by Andrew Rives and Joyce P. Rives in light of agency 
rules and the Court’s decision in the case of Marshall. 
 
Current Permit and Application for Amendment  
 
Water Use Permit No. 3162 (Permit) was issued to Ben J. Pawelek and authorizes the 
diversion and use of not to exceed 60 acre-feet of water per year from a point on 
Cibolo Creek, tributary of the San Antonio River, San Antonio River Basin, at a 
maximum diversion rate of 0.67 cfs (300 gpm), for agricultural purposes to irrigate 60 
acres of land out of a 191-acre tract located in the Manuel Lopez Survey, Abstract No. 
181 in Karnes County. Special conditions apply. The time priority of owner’s right is 
April 14, 1975. 
 
 

 
1 City of Marshall et. al. v.  City of Uncertain et. al., No. 03-1111 (Tx. June 9, 2006). 
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Andrew Rives and Joyce P. Rives (Permittees/Applicants) acquired Water Use Permit 
No. 3162 and seek to amend the Permit to add mining purposes for use within all or 
portions of Atascosa, Bandera, Bexar, Comal, Dewitt, Goliad, Guadalupe, Karnes, 
Medina, Refugio, Victoria, and Wilson counties within the San Antonio River Basin, to 
store water in an existing off-channel reservoir for subsequent diversion and use for 
mining purposes, to add a place of use for agricultural purposes to irrigate 60 acres 
out of multiple tracts totaling 523.28 acres, and to add three diversion points on 
Cibolo Creek, San Antonio River Basin in Karnes County. 
 
Rules Related to Notice  
 
Adding a Purpose of Use  
Under 30 Texas Administrative Code (TAC) §295.158(c)(2)(A), no notice is required, 
except to the record holder, to add a purpose of use that does not substantially alter 
the nature of the water right from a water right authorizing only non-consumptive use 
to a water right authorizing consumptive use; or a pattern of use that is explicitly 
authorized by or required by the original water right. This application falls under that 
rule and does not require notice except to the record holder. 

There are no additional owners of Water Use Permit No. 3162; therefore, no notice will 
be provided. 

Adding a Place of Use  
Under 30 TAC §295.158(c)(2)(B), no notice is required, except to the record holder, 
to add a place of use if the new place of use is located in the same river basin as the 
original place of use. This application falls under that rule and does not require notice 
except to the record holder. 
 
There are no additional owners of Water Use Permit No. 3162; therefore, no notice will 
be provided. 
 
Adding Diversion Points  
The Commission has rules concerning what notice is required for applications to 
amend a water right in 30 Texas Administrative Code (TAC) § 295.158. New diversion 
points are governed by a specific rule. 30 TAC § 295.158(c)(3)(D) requires mailed notice 
to interjacent water rights holders of record when amending a water right to add a 
diversion point when the existing rate of diversion will not be increased. This rule will 
be applied to the request to add three diversion points on Cibolo Creek. Because there 
is a specific rule that addresses a request to add diversion points, the request is not 
governed by the City of Marshall case and the notice requirements will not be 
discussed any further in this memo.  
 
Adding an Off-Channel Reservoir 
The Commission has rules concerning what notice is required for applications to 
amend a water right in 30 TAC §295.158. There are no rules that specifically provide 
notice for adding off-channel storage. Under 30 TAC §295.158(c)(1), no notice is 
required if no additional consumptive use is contemplated, no increase in diversion 
rate or period will be granted, and in the judgment of the Commission there is no  
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potential for harming another water right. This application falls under that rule and 
does not require notice for the reasons set out below. 
 
The notice recommendation for the Applicants’ request to add off-channel storage will 
be discussed below. 
 
Texas Water Code  
 
This application for an amendment to an existing water right is governed by TWC § 
11.122. TWC §11.122(a) requires a water right holder, except as discussed above, to  
obtain a water right amendment if the holder is going to change the place of use, 
purpose of use, point of diversion, rate of diversion, or “otherwise alter a water right.” 
 
TWC §11.122(b) sets out the scope of the Commission’s authority in reviewing 
applications to amend a water right.  Staff notes that the Applicants are not asking for 
either an increase in the amount of water authorized for diversion, or an increase in 
the rate of diversion.  With that understanding of the application, it then becomes a 
duty of the Commission to approve the application “if the requested change will not 
cause adverse impact on other water right holders or the environment on the stream of 
greater magnitude than under circumstances in which the permit . . .  that is sought to 
be amended was fully exercised according to its terms and conditions as they existed 
before the requested amendment,” and the application meets, “all other applicable 
requirements,” of Chapter 11 of the Texas Water Code. The clause that requires the 
Commission to compare the requested amendment to the existing permit as if the 
existing permit was fully exercised is often referred to as the “full use assumption.” 
 
Adverse Impact on Water Right Holders and the Environment 
 
Under the City of Marshall opinion, the Commission must evaluate whether an 
amendment can adversely impact other water rights or the environment both under 
and beyond the full use assumption.  
 
Under the full use assumption, adding off-channel storage can have no greater impact 
on other water right holders or the environment than the impacts to those interests 
under the existing Permit because adding off-channel storage will not increase the 
amount of water authorized for diversion by the Permit.  Both before and after the 
amendment, the maximum amount of water diverted (60 acre-feet of water per year) 
will be the same. The Applicants, under the existing Permit and the proposed amended 
Permit, could take all of that water anytime between October 1st and April 30th, subject 
to a maximum combined diversion rate of 0.67 cfs (300 gpm). There are special 
conditions in the Permit that restrict the water right holder to a particular pattern of 
use; however, the requested amendment does not affect this pattern of use. Because 
the application does not request a change in the specific pattern of use in the Permit, 
the full use assumption requires the Commission to consider the existing Permit and 
the proposed amended Permit as potentially exercised under the existing pattern of 
use. 
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It makes no difference to other water right holders or the environment, whether the 
water right holder is diverting its 60 acre-feet of water for agricultural and mining 
purposes or storing the diverted water in an off-channel reservoir. The effect on 
streamflow, and therefore water available for downstream water right holders or the 
downstream aquatic environment will be the same: there will be 60 acre-feet of water 
per year less after the diversion. Therefore, with the full use assumption, the proposed 
addition of off-channel storage does not cause adverse impact to other water right 
holders or the environment. 
 
The Executive Director has determined that there are no impacts to water rights or the 
environment beyond the full use assumption. This amendment requests to add off-
channel storage. This application does not change a non-consumptive use to a 
consumptive use. Also, while there is a pattern of use specified in the permit, the 
requested amendment does not affect this pattern of use; therefore the Executive 
Director has determined that this is not a proper factor to consider on notice because 
the pattern of use in the Permit does not change.  
 
Another issue is whether the Executive Director should consider the Applicants use of 
all of the water authorized in the existing water right. The Executive Director has 
determined that this is not a proper factor to consider because it would discourage 
conservation and future water planning. 
 
Other Applicable Requirements 
 
Under TWC §11.122(b) the proposed amendment must also satisfy all other applicable 
requirements of TWC Chapter 11. The Supreme Court in the Marshall case itemized 
those other requirements, which are discussed below. 
 
Administrative Requirements  
 
Staff reviewed the application and has found that it meets all administrative 
requirements of TWC Chapter 11. The application was declared administratively 
complete and filed with the Office of the Chief Clerk on June 11, 2020. 
 
Beneficial Use 
 
Proposed appropriations of state water must be for a beneficial use.  Beneficial use is 
defined in TWC §11.002(4) as “the use of the amount of water which is economically 
necessary for a purpose authorized by this chapter, when reasonable intelligence and 
reasonable diligence are used in applying the water to that purpose and shall include 
conserved water.”  The authorized use in the Permit is agricultural which is recognized 
as a beneficial use by TWC §11.023(a)(2) and was already found to be a beneficial use 
when the Commission issued the Permit. The request to add off-channel storage does 
not change the authorized use in the Permit. 
 
One question to consider is whether the Applicants should only be allowed to add off-
channel storage for water that is being used. The Executive Director has determined 
that limiting the authorization for off-channel storage to the amount of water  
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currently being used is inappropriate. The fact that the Applicants may not be using all 
of their appropriated water does not mean that there has not been or will not be a 
beneficial use for the water. In addition, this factor would discourage conservation and 
future water planning. 
 
Detriment to Public Welfare 
 
A proposed appropriation of state water must not be detrimental to the public welfare. 
No definition of “detriment to public welfare” is provided in the law. Therefore, the 
Commission has wide discretion in determining benefits or detriments to the public 
welfare. The Applicants seek to add off-channel storage. There are no specific facts 
known to the Executive Director that would indicate that this is detrimental to the 
public welfare.  
 
The Executive Director has determined that limiting the addition of off-channel storage 
to the amount of water currently being used is inappropriate for the reasons stated 
above. 
 
The Executive Director’s opinion is that nothing in the application raises an issue on 
detriment to the public welfare by granting this application.  
 
Groundwater Effects 
 
A proposed appropriation of state water must consider effects of the proposed permit 
on groundwater or groundwater recharge. The Commission’s Water Availability Model 
(WAM) is used to evaluate the availability of unappropriated water for new 
appropriations and takes into account both contribution to river flow caused by 
groundwater coming to the surface in the river (springs) and decreases in river flow 
caused by the river flowing over recharge features and losing surface water to 
groundwater recharge. The WAM contains channel loss factors that account for the 
gain or loss of river flow. These channel loss factors were developed by the expert 
engineering contractors hired by the Commission to develop the WAMs. 
 
The San Antonio WAM includes Cibolo Creek at which the diversion under this Permit 
occurs. The San Antonio WAM includes channel loss factors at the Applicants location.2  
 
Concerning use of the Texas Water Development Board Groundwater Availability 
Models (GAMs) and information from the University of Texas, Bureau of Economic 
Geology (BEG) to assess groundwater impact from the proposed amendment, 
predictive simulations using the GAMs do not account for streamflow changes 
associated with permitted surface water withdrawals or return flows. GAMs were not 
originally designed to address groundwater-surface water interaction and there are  
 
 
 
 

 
2 Water Availability in the Guadalupe-San Antonio River Basin. Prepared by HDR Engineering, Inc. and others for the 
Texas Natural Resource Conservation Commission. December 1999. 
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issues with using these models for that purpose.3  The GAMs are regional in nature and 
are not able to simulate groundwater-surface water interaction in detail.4  The BEG 
provides information about aquifer recharge rates.5  
 
Both the WAMs and the GAMs have issues related to quantifying groundwater-surface 
water interaction; however, the WAMs were developed as a tool for surface water 
permitting. In general, recharge rates, where quantified, are applicable to aquifers or 
portions of aquifers. As such they do not provide sufficient detail to determine 
interaction between surface and groundwater at discrete points. Therefore, the ED 
concludes that neither the GAMS nor aquifer recharge rates should be used to assess 
groundwater/surface water interaction for water right applications. 
 
Concerning information available from groundwater conservation districts and the 
Regional Water Plan, the application is located in the Evergreen Underground Water 
Conservation District6, and the Region L Regional Water Planning Area.7  The Evergreen 
UWCD District Management Plan8 discussed groundwater and groundwater recharge 
but did not contain specific information at the applicant’s location. The Region L Water 
Plan did not contain information about groundwater and groundwater recharge at the 
applicant’s location.9  
 
The amount of water diverted by the Applicant will be the same (60 acre-feet per year) 
whether that water is drawn from Cibolo Creek for the agricultural use or for storage 
in an off-channel reservoir. Thus, the storage of the diverted water in an off-channel 
reservoir will have no greater impact on groundwater resources or groundwater 
recharge than the diversion of the full authorized volume of water for agricultural use. 
Therefore, the Executive Director concludes that there is no potential groundwater 
issue involved with this application. 
 
Consistency with Regional and State Plans 
 
Pursuant to TWC §11.134 (b)(3)(E), water right applications are only granted if the 
application addresses a water supply need in a manner that is consistent with the state 
water plan and the relevant regional water plan, unless the Commission determines 
that conditions warrant a waiver of this requirement. The purpose of the state and 
regional water plans is to assess the likely future use of water and to develop 
strategies for meeting water supply shortfalls. The state and regional water plans 
generally do not address every possible change in individual water rights. The 
Executive Director concludes that the requested amendment is consistent with the  
 

 
3 Bureau of Economic Geology. 2005. Groundwater-Surface Water Interactions in Texas. August 2005. 
4 Mace, R., Austin, B. Angle, E. and R. Batchelder. 2007. Surface Water and Ground Water Together Again. Paper 
presented at State Bar of Texas 8th Annual Changing Face of Water Rights in Texas. San Antonio, Texas. 
5 Scanlon, B., Dutton, A. and M. Sophocleous. 2002. Groundwater Recharge in Texas. Water Research Fund Grant 
Contract No. 2000-483-340. 
6 https://www.twdb.texas.gov/mapping/doc/maps/GCDs_8x11.pdf 
7 http://www.twdb.texas.gov/waterplanning/rwp/plans/2021/index.asp 
8 https://www.twdb.texas.gov/groundwater/docs/GCD/euwcd/euwcd_mgmt_plan2021.pdf 
9 2021 South Central Texas Regional Water Plan. Prepared by South Central Texas Regional Water Planning Group. 
November, 2020. 
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relevant regional water plan and the state water plan because there is nothing in the 
state and regional water plans that conflict with issuing this amendment. 
    
Avoidance of Waste and Achievement of Water Conservation 
 
The Commission has adopted rules in 30 TAC §295.9(4) that specify which 
applications to amend existing water rights require the submittal of water 
conservation plans. Applicants are requesting to add mining purposes, to add tracts of 
land adjacent to the existing authorization and to add off-channel storage and are not 
increasing the amount of the appropriation. Pursuant to 30 TAC §295.9, an application 
requesting to change the place of use to expand the amount of acreage to be irrigated 
to an adjacent tract of land and to add off-channel storage does not require the 
submittal of a water conservation plan. A water conservation plan is required for 
mining purposes and Applicants submitted a water conservation plan for mining use, 
which was reviewed for administrative sufficiency and was found to meet the 
requirements of 30 TAC Chapter 288.  Staff finds that the Applicant can achieve water 
conservation and avoid waste. 
 
Conclusion 
 
The Applicants’ request to add off-channel storage requires no notice pursuant to 
Commission rules. The request does not seek to increase either the amount of water 
diverted or the rate of diversion. Under the full use assumption, the request to add off-
channel storage will not have an adverse impact on other water right holders and the 
environment, and there are no negative impacts to other water rights and the 
environment beyond the full use assumption. Adding off-channel storage does not 
raise any issues of beneficial use, detriment to the public welfare, groundwater effects, 
consistency with the state and regional water plans, compliance with administrative 
requirements, or avoidance of waste and achievement of water conservation. As such, 
Commission rules, statutes, and case law allow the request to add off-channel storage 
to be processed with no notice. 
 
The Applicants’ request to add a purpose and place of use requires no notice, except to 
the record holder. There are no additional owners of Water Use Permit No. 3162; 
therefore, no notice will be provided. 
 
The Applicants’ request to add diversion points requires mailed notice to the 
interjacent water right holders of record pursuant to Commission rules. Therefore, 
mailed notice will be provided to the interjacent water right holders of record for this 
application.  
 







1

Sarah Henderson

From: Ed McCarthy 
Sent: Monday, May 11, 2020 9:45 AM
To: Sarah Henderson
Cc: Andy Rives
Subject: Application No. 19-3162A to amend Permit No. 3162 - Andy & Joyce Rives
Attachments: 5-7-20 - Henderson  RFI Response Ltr - Permit No 3162.pdf

Good morning Sarah 
 
Hope you are doing well amidst all of this craziness. 
 
The attached letter is intended to respond to RFI No. 1 in your April 21st letter to the Rives requesting additional 
information in support of the Application.  I hope I have adequately addressed your request. Please call me if there are 
any questions, or additional information is needed. 
 
I mailed you the original hard copy of the Letter last week. 
 
Best wishes. 
 
Ed 
 
Cc: Andy Rives 
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Sarah Henderson

From: Andy Rives 
Sent: Wednesday, May 6, 2020 4:54 PM
To: Sarah Henderson
Subject: Andrew and Joyce P Rives WRPERM No. 3162A
Attachments: 5-20 Reply letter to TCEQ.docx

 
Ms Henderson 
 
In regards to your letter of April 21, 2020. Question #1 will be answered by Ed McCarthy, you should be 
receiving it soon.  Attached is the answer to question #2.  The additional fees of $73.94 have been sent to the 
TCEQ and I have gotten a signed return receipt. I am sending you a signed copy of the attached letter via USPS 
mail. 
If you should need any additional information please let me know. 
 
Sincerely, 
Andy Rives 



May 5, 2020 
 
 
Sarah Henderson, Project Manager, MC-160     
Water Rights Permitting Section       
Water Availability Division 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 78711-3087 
 
Re:  Andrew Rives and Joyce P. Rives  

WRPERM 3162  
CN600753552, CN600753560, RN101448231  
Application No. 19-3162A to Amend Water Use Permit No. 19-3162  
Texas Water Code § 11.122, Requiring Limited Mailed Notice  
Cibolo Creek, San Antonio River Basin  
Karnes County  
 

Dear Ms. Henderson: 
 
I am answering your question #2 in connection with your letter dated April 21, 2020 requesting additional 
information regarding Application No. 19-3162A to amend Certificate of Adjudication No. 19-3162.  My 
letter is limited to only your No. 2, which reads as follows: 
 
2. Confirm that the place of use for mining purposes is anywhere within the San Antonio River 
Basin.  If so, provide the counties or portions of counties in which mining water will be used. 
 
Response: Applicant requests to use the water diverted for mining purposes anywhere within the San 
Antonio River basin. The San Antonio River basin includes all or portions of the following counties: 
Atascosa, Bandera, Bexar, Comal, Dewitt, Goliad, Guadalupe, Karnes, Medina, Refugio, Victoria and 
Wilson. 
 
In regards to #3 additional fees; I have sent to the TECQ a check for $73.94 and have received a signed 
return receipt dated April 27, 2020 
 
If you should require more information please let me know. I want to thank you and all the people at the 
Texas Commission for Environmental Quality for assisting me in getting this application processed. 
 
Thank you all, 
 
 
Andy Rives 
2126 FM 2724 
Hobson, Texas 78117 
(830)-299-5036 
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Sarah Henderson

From: Sarah Henderson
Sent: Tuesday, April 21, 2020 3:32 PM
To:
Subject: Andrew and Joyce P Rives WRPERM No. 3162A
Attachments: Rives_3162A_RFI_21Apr.pdf; Rives_3162A_Receipt.docx.pdf

Mr. Rives, 
Please find the attached letter requesting additional information regarding the referenced water use 
amendment application. A receipt for fees paid is also attached. A response to the letter is due May 21, 2020. 
Feel free to contact me with any questions. 
Sincerely, 
Sarah Henderson 
512.239.2535 
 



 

Jon Niermann, Chairman 

Emily Lindley, Commissioner 

Bobby Janecka, Commissioner 

Toby Baker, Executive Director 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   tceq.texas.gov 

How is our customer service?     tceq.texas.gov/customersurvey 
printed on recycled paper 

April 21, 2020 
 
Mr. Andrew Rives                   VIA E-MAIL 
2126 FM 2724 
Hobson, Texas 78117 
              
RE:  Andrew Rives and Joyce P. Rives  

 WRPERM 3162 

CN600753552, CN600753560, RN101448231 

Application No. 19-3162A to Amend Water Use Permit No. 19-3162 

Texas Water Code § 11.122, Requiring Limited Mailed Notice 

Cibolo Creek, San Antonio River Basin  

 Karnes County 

 
Dear Mr. Rives: 
 
This acknowledges receipt, on October 30, 2019, of the referenced water use permit 

application and fees in the amount of $112.50 (Receipt No. M003446, copy enclosed).  

 

Additional information and fees are required before the application can be declared 

administratively complete. 

 

1. Provide recorded copies of legal documents establishing the current owner of the 

209.47 acre-tract.  

 

Staff acknowledges receipt of a Warranty Deed dated January 19, 2013 conveying 

the entire said 209.47-acre tract from Joyce P. Rives to Panna Maria Investments II, 

LP; however, Sarah R. Fossum, Stacey R. Roy, Charles B. Rives and Stephany Rives 

are also named owners of the tract in the Consent Agreement submitted. Note: the 

deeds provided must be in the name of the applicant or provide proper consent. 

 

2. Confirm that the place of use for mining purposes is anywhere within the San 

Antonio River Basin. If so, provide the counties or portions of counties in which 

mining water will be used. 

 
 

 

 

 
 
 



Andrew and Joyce P. Rives 
Application No. 3162A 
April 21, 2020 
Page 2 of 2 

   
 

 
 
3. Remit fees in the amount of $73.94 as described below. Please make checks 

payable to the TCEQ or Texas Commission on Environmental Quality. 
 

Filing Fee (Amendment) $     100.00 
Recording Fee  $       12.50 
Storage Fee ($0.50 x 142 acre-feet) $       71.00 
Notice Fee ($0.94 x 1 WR Holder) $         2.94 
Total Fees $     186.44 
Fees Received $     112.50 
Fees Due $       73.94 

 

Please provide the requested information and fees by May 21, 2020 or the application 

may be returned pursuant to Title 30 Texas Administrative Code § 281.18. 

 

If you have any questions concerning this matter please contact me via email at 

sarah.henderson@tceq.texas.gov or by telephone at (512) 239-2535. 

 
Sincerely, 
 
 
 
Sarah Henderson, Project Manager  

Water Rights Permitting Team 

Water Rights Permitting and Availability Section 

 
Attachment 
 

Type text here



APR-17-20 08:11 AM

Page 1

Basis2 Receipt Report by Endorsement Number

Report_ID:

WUPAcct. #: WATER USE PERMITSAccount Name:
Paid For

M003446

Endors. #

3162

Ref #2

RIVES, ANDY/JOYCE

Paid In By

CK

PayTyp

11870

Chk # Card#

BS00076290

Bank Slip

01-NOV-19

Tran.Date

 $112.50

Receipt Amnt.
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