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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

SELF-EVALUATION REPORT

. AGENCY CONTACT INFORMATION

Texas Commission on Environmental Quality

Exhibit 1: Agency Contacts

1. Agency Contact Information

Telephone & E-mail
Name Address Fax Numbers Address
Agency Head Mark R. Vickery | P-O. Box 13087, MC-109 | 512/239-3900 |mvickery@tceq
Austin, TX 78711-3087 .state.tx.us
Agency’s Sunset Diane Mazuca P.O. .BOX 13087, MC-109 | 512/239-3504 |dmazuca@tceq
Linison Austin, TX 78711-3087 .state.tx.us
1 TCEQ



Il. KEY FUNCTIONS AND PERFORMANCE

Provide the following information about the overall operations of your agency. More detailed
information about individual programs will be requested in a later section.

A. Provide an overview of your agency’s mission, objectives, and key functions.

Mission Statement

According to its mission statement, “The Texas Commission on Environmental Quality
strives to protect our state’s human and natural resources consistent with sustainable
economic development. Our goal is clean air, clean water, and safe management of
waste.”

Objectives

The TCEQ has broad objectives and goals for the protection of the state’s natural
resources, set out in a number of state and federal laws, as well as by the formal
delegation of federal laws and programs and intergovernmental agreements. The agency’s
objectives include the following:

e Establish mechanisms for the public to participate in the agency’s decision making
process and to access information.

e |Issuance of permits and other authorizations for the control of air, hazardous,
radioactive, and municipal solid waste generation, and for the safe operation of water and
wastewater utilities.

e Inspection of facilities that require TCEQ authorization to ensure compliance with
applicable requirements.

e Pursuing appropriate and speedy enforcement to ensure an expedited return to
compliance when violations are found.

e Remediation of contamination from hazardous and non-hazardous waste and from
leaking underground storage tanks.

e Assuring adequate waste disposal in Texas.

e Responding to the public’s complaints and environmental concerns within the
agency’s jurisdiction.

e Granting and reviewing surface water rights.

e Cooperation with federal, state and local agencies in enforcing state and federal
environmental laws.

I1. Key Functions and Performance 2 TCEQ



e Providing education, training and technical assistance to the regulated community to
promote high rates of compliance with state and federal environmental laws and
regulations, and voluntary efforts to conserve, reduce, reuse, and recycle materials.

e Issuance of occupational certificates to certain environmental professionals.
Key Functions
The TCEQ is a complex institution, continually performing many functions to meet its
commitments and responsibilities under state and federal law. The following list gives the
agency’s chief functions.

Program Operation

e Permitting and Licensing Management. Issuing, administering, renewing and
modifying permits, water rights, licenses, or certifications for organizations and individuals
whose activities have some potential or actual environmental impact that must be formally
authorized by the agency.

e Public Assistance Management. Responding to requests for information by external
parties and conducting outreach with regard to agency obligations. Responding to
complaints lodged by affected or interested parties including addressing the cause of
complaints and notifying the complainant of action taken.

e Evaluation of Public Health Effects. Assessing the impact on public health of toxic
substance releases, transfers, and disposal.

e Ambient Monitoring and Sampling, Laboratory Analysis. Monitoring the current
condition of a geographic area or natural resource often through sampling or surveys.

e Technical Data Gathering, Management and Analysis - Providing for scientific
support for the design and implementation of specific strategies to address environmental
improvements.

e Compliance Inspections and Monitoring. Monitoring the compliance of regulated
entities through such activities as reviewing submitted reports and conducting site visits and
inspections.

e Release Identification and Reporting. ldentifying and reporting of activities,
processes, emissions, and environmental impacts associated with the regulated
community.

¢ Violation and Enforcement Management. Identifying, verifying, and tracking violations
of regulations and initiating enforcement actions in response to violations.

e Remediation Oversight. Overseeing cleanups made by responsible parties, local
authorities and contractors, and ensuring that grants and funds authorized for cleanup
reimbursements are disbursed appropriately.
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e Emergency Response. Responding to environmental emergencies to coordinate
evacuation, public-health protection and spill cleanup.

e Homeland Security. Assisting in the planning, development, coordination, and
implementation of initiatives to promote the governor's homeland security strategy, and to
detect, deter, respond to and assist with recovery from disasters, both natural and human-
caused.

e Technical Assistance and Pollution Prevention. Overseeing agency activities focused
on helping a regulated facility achieve compliance, promote conservation and reduce
pollution voluntarily.

e Administration of Air-Emissions Trading. Tracking and verifying the trading of air
emissions credits to ensure that trading is done in compliance with the program charter.

Program Administration

e Strategic Planning. Developing agency goals and objectives and planning the
allocation of personnel and financial resources.

e Development of Regulations, Policies, and Procedures. Creating rules and
policies to guide agency activities.

e Program Management. Planning, reporting, and tracking of program activities.
e Budget Development. Preparing, modifying, and reporting the agency budget.

e Grant and Contract Administration. Administering grants and contracts awarded
to or by the agency.

e Legal Support. Analyzing and interpreting statutes and regulations, and representing
the TCEQ in formal and informal settings.

e Bankruptcy Administration. Pursuing debtors who have filed for bankruptcy
protection in federal courts to recover claims owed to the TCEQ.

Agency Administration

e Fund Administration, Accounting, Disbursements, and Payroll. Managing funds
limited to specific uses and processing payroll.

e Revenue Estimation. Forecasting and monitoring agency revenues and funding.
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e Purchasing and Asset Management. Administering the purchase, location, use, and
status of all agency assets.

e Personnel Management, Recruitment, and Training. Providing and supporting a
skilled work force for the agency.

¢ Information-Resource Management. Defining, designing, and maintaining agency
information systems (automated or manual).

e Records Management. Managing physical documents files (maps, microfiche,
manual files etc.).

B. Do each of your key functions continue to serve a clear and ongoing objective? Explain why
each of these functions is still needed. What harm would come from no longer performing these
functions?

Yes, each of the key functions performed by the TCEQ is designed to protect the state’s
air, water and land resources, and the public health. The TCEQ has the primary
responsibility for:

e assigning and guaranteeing surface water rights;

e preserve water quality and conserve water quantity;

« ensuring the safety of drinking-water supplies;

« controlling air emissions by industry and motor vehicles;

e assessing capacity and ensuring proper disposal of industrial and municipal solid
waste;

« permitting the safe handling and disposal of hazardous and low level nuclear waste;

« preventing pollution through the encouragement of recycling; and

e pursuing the cleanup of hazardous waste sites and leaks from underground storage
tanks and other petroleum product leaks.

Taken together, these key functions represent a comprehensive program of managing and
protecting the environment and the public health in Texas. Failure to continue performing
these functions would result in the inevitable degradation of the state’s natural resources,
the backsliding of compliance with the federal programs delegated to the state, and the
endangerment to public health by a number of contaminants currently regulated by the
TCEQ.

C. What evidence can your agency provide to show your overall effectiveness and efficiency in
meeting your objectives?

The statutory functions assigned to the TCEQ by the state and federal governments are
designed to protect the state’s air, water and land resources and the public health. Most, if
not all of these federally delegated programs require regular and continuing oversight to
ensure their efficient and effective operation and administration and compliance with
applicable laws and regulations.

I1. Key Functions and Performance 5 TCEQ



The TCEQ has been delegated the responsibility for implementing most major federal
environmental programs in Texas through several longstanding agreements. The most
fundamental of these is the Performance Partnership Agreement (PPA) with the
Environmental Protection Agency (EPA). Texas is eligible for major program delegation
because it successfully enacts and executes environmental laws and regulations that are at
least as stringent as its federal counterparts, ensuring the protection of the state’s natural
resources. Associated with each federally delegated program are semi-annual or quarterly
meetings with the EPA to review, discuss and judge the overall effectiveness and efficiency
of program implementation related to agency objectives.

In 1997, the TNRCC (predecessor agency to the TCEQ) and the EPA adopted a PPA.
Texas’ was one of the first state environmental agencies in the nation to enter into such an
agreement with the EPA. This agreement allows for review of program implementation and
operation, and adjustment of planning and funding priorities between major delegated
federal programs according to the unique needs of the state. This was particularly
important in Texas, which has many distinct natural regions, urban and rural areas, and
widely differing environmental management needs.

To further ensure that its federally delegated programs are operated efficiently and
effectively, and in a manner to meet program objectives, the EPA, in May 2005,
implemented the State Review Framework (SRF). The SRF’s primary objective is a highly
detailed review of the agency’s performance as it relates to its investigation, enforcement,
and data collection functions. The review commended TCEQ on the quality and quantity of
its inspection and enforcement activities.

For state environmental programs, the following processes and reports reflect the agency’s
efforts to determine overall effectiveness and efficiency in meeting its objectives.

A number of years ago, the agency determined it was necessary to incorporate in its
rulemaking process stakeholder meetings to obtain input on rules undergoing revision,
ensuring a broad spectrum of input.

Another avenue is the public discussion opportunity during commissioners’ work sessions
and agenda meetings. The commissioners set aside a period of time during each work
session to hear the public’s opinions, issues or complaints. This allows the commission to
investigate and ameliorate problems, ensuring efficiency.

Additionally, the TCEQ develops its Annual Enforcement Report, mandated by the
legislature, on a variety of inspection- and enforcement-related data. The report also
includes information on emission events and complaints the agency has received and
responded to, as well as a comparison between data for each of the preceding five years.
As a result, this report recognizes and highlights the agency’s success in meeting its
objectives through data and documentation.

Two other mechanisms are the reporting of quarterly Legislative Budget Board performance
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measures and annual EPA commitments. These mechanisms both track the agency’s
success in meeting performance numbers and give justification when those numbers vary
by £5% or more.

The Customer Service Survey is another source of feedback. An annual report based on
information mined from the survey data gives the TCEQ both positive and negative
comments upon which to base agency organizational and operational changes and
decisions. Further, this process gives the agency a benchmark to determine if its objectives
respond to the needs of the pubic and regulated community.

Finally, the TCEQ’s performance-evaluation system serves as an internal check and
balance for its executive management team that ensures that agency objectives receive
appropriate emphasis in program administration. The TCEQ strives to be an objective and
goal-driven agency and constantly seeks more efficient and effective mechanisms to
achieve its objectives. Annually it reviews objectives and develops new or modified goals to
challenge its management team to do more, go further, and set the bar higher through a
performance-evaluation system that emphasizes and rewards creative thinking as a basis
for determination of staff excellence and promotion.

D. Does your agency’s enabling law continue to correctly reflect your mission, objectives, and
approach to performing your functions? Have you recommended changes to the Legislature
in the past to improve your agency’s operations? If so, explain. Were the changes adopted?

Yes, the enabling law does continue to reflect the TCEQ’s mission, objectives and
approach in which it performs its functions. During the 79th, 80th and 81st legislative
sessions, the TCEQ identified statutory changes that would improve program operation and
its ability to function more efficiently and effectively. Following is a list, by session, of
legislative recommendations proposed by the TCEQ. Also included is a short explanation of
each proposed change, and whether or not the legislation was adopted.

79th Legislature

Discontinue the Texas Recycling Development Board and transfer its duties jointly to
the governor’s office, the TCEQ, and the Texas Building and Procurement
Commission (TBPC). Amend Texas Health and Safety Code (THSC) Section 361.423 to
establish joint coordination of recycling activities by the TCEQ and the TBPC with the
agencies maintaining those functions and activities. Eliminate the Texas Recycling Market
Development Board.

HB 2466—Passed.

Discontinue the Texas Clean Fleet Program. Eliminate the Texas Clean Fleet Program
by repealing THSC Chapter 382, and the following chapters of the Texas Transportation
Code: Chapter 451, Subchapter G; Chapter 452, Subchapter F; Chapter 453, Subchapter
F; and Chapter 457, Subchapter E. Transit-fleet vehicles would then follow the cleaner
federal guidelines known as Tier Il standards.

SB 1032—Passed.
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Clarify certain public meeting requirements for solid waste facilities, including those
that apply to authorizations by registration. Amend THSC Chapter 361 to change
certain requirements for holding public meetings on solid waste permit applications and
other authorizations to grant TCEQ the authority to hold a public meeting in cases where
public interest has been expressed or where a meeting has been specifically requested by
state elected officials. Clarify that a public meeting is distinct from a contested case
hearing. Eliminate arbitrary time limits for public meetings to ensure that the meetings are
scheduled at times when TCEQ personnel have had adequate opportunity to review the
technical merits of an application and can answer to interested persons’ concerns.
Included in HB 1609—Passed.

Repeal restrictions on enforcement violation payment plans. Amend Texas Water
Code (TWC) Section 7.052 to allow the agency the discretion to establish an instaliment
payment plan for regulated entities after a contested case hearing.

SB 739—Passed.

Authorization for public works projects during emergencies. Amend TWC Section
5.515 to allow the commission to issue emergency orders to authorize facilities to
temporarily locate and repair or reconstruct public-works projects that have been damaged
or destroyed due to acts of nature or emergencies.

HB 2949—Passed.

80th Legislature

Clarify the Clean Air Interstate Rule. Amend THSC Section 382.0173 to change the
number of control periods from seven to nine by shifting the allocation update from 2016 to
2018.

SB 1672—Passed.

Dispose of Desalination Concentrate and Drinking Water Treatment Residuals—
Amend TWC Sections 27.014, 27.021, 27.023, 27.0511 and THSC Section 361.086 to
remove impediments to the use of certain types of injection wells and expedite the
authorizations for the use of injection wells for the disposal of desalination concentrate and
drinking water treatment residuals.

HB 2654—Passed.

Increase Fees and Scope of Activities with the Edwards Aquifer Protection Program.
Amend TWC Section 26.0461 to increase fees for Edwards Aquifer Protection Plans and to
broaden the scope of activities that can be funded with those fees.

HB 3098—Passed.

Provide Incentive for Electronic Permit Submissions. Amend TWC Section 5.128 to
allow the agency to adjust fees to give incentives for using the agency’s e-permitting
system.

HB 1254—Passed.
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Revise the Permit Renewal Timeframe. Amend THSC Section 382.055 to allow permits
to be renewed in conjunction with an amendment that requires public notice.
SB 1673—Passed.

Transfer Dam and Levee Safety and Flood Insurance Programs. Amend TWC Sections
12.052, 16.236, and 16.311-16.324 to transfer the National Flood Insurance Program to
the Texas Water Development Board.

SB 1436—Passed.

Require Notice for Cancellation or Termination of Petroleum Underground Storage
Tank (UST) Financial Assurance. Add new TWC Section 26.3521 requiring financial-
assurance providers to notify the commission when a petroleum UST owner-operator
cancels coverage or when the provider terminates coverage.

HB 1956—Passed.

Authorize Shutdown for Petroleum Underground Storage Tanks. Amend TWC Section
26.3475 to grant the TCEQ the authority to issue shutdown orders for UST facilities that do
not have adequate financial assurance.

HB 1956—Passed.

Set Interim Rates and Recovery of Rate-Case Expenses. Amend TWC Sections 13.043,
13.185 and 13.187 to allow the executive director to set interim rates and to prohibit the
recovery of rate-case expenses associated with contested rate cases.

Similar to HB 33 and SB 726—Did not pass.

81st Legislature

Amend Multiple Sections of the Texas Water Code.

e Change TWC Section 5.1175 that limits the length of payment plans for civil or
administrative penalties for small business from a maximum of 12 months to 36 months.

e Revise TWC Section 7.002 to allow the commission to delegate authority to the
executive director for administrative orders and penalties.

e Revise TWC Section 26.0135(h) with regard to the Clean Rivers Program to remove
the annual limit on recovery cost that was removed in HB 2912, 77th Legislature, the
TCEQ Sunset bill, but was inadvertently restored by SB 3, 80th Legislature.

SB 1693—Passed.

Authorize Shutdown of Certain Unregistered Dry-Cleaning Facilities—Amend THSC
Chapter 374 to give the agency shutdown authority for unregistered dry-cleaning
facilities and drop stations if they fail to correct a violation of the THSC Section 374.102
(regarding registration) within 30 days of receipt of a notice of violation.

HB 3827—Passed.

Clarify the New Technology Research and Development Program (NTRD)—Amend
THSC Chapters 386 and 387 to (1) remove the requirement for grant funding for a diesel
test center, (2) expand who could manage NTRD, (3) redirect the NTRD’s focus to more
economically feasible technologies and to include stationary sources, and (4) remove the
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restriction that air quality research be conducted only in the Houston and Dallas—Fort Worth
areas.
Included in HB 1796—Passed.

Expand e-Notice within the TCEQ—Amend TWC Section 5.028 to authorize the TCEQ to
use electronic transmission for information it issues.
HB 3544—Passed.

Amend Multiple Sections of the Texas Water Code.

e Revise TWC Chapters 49 and 54 to allow the commission or the executive director to
approve uncontested district dissolution and conversion applications without holding a
public hearing.

e Revise TWC Section 13.248 to allow the commission or the executive director to
approve uncontested service-area agreements or contracts without a public hearing.

e Revise TWC Section 13.242(c) to also exempt small sewer utilities with a potential of
less than 15 connections as is currently provided for small water utilities.

e Remove a portion of TWC Section 13.187(f) which requires rate hearings for public
utilities located in Harris County to be held in Harris County.

e Revise TWC Section 13.187, to give the executive director the authority to suspend,
escrow or set interim rates for utility rate cases as well as extend the period for which the
executive director can suspend rates (currently 150 days).

HB 3550 and SB 1836—Did not pass.

Authorize Certain Functions for the Dam Safety Program—Amend TWC Chapters 11
and 12 to (1) allow the TCEQ to assess administrative penalties up to $10,000/day, as
recommended in Peer Review Report and State Auditor’s Office (SAO) Audit Report, and
(2) allow the agency to regulate the operation of dams in the State.

HB 2535—Did not pass.

Require Common Carrier Liability—Amend TWC Section 7.156 to create a criminal
penalty for any person who physically delivers a regulated substance into an underground
storage tank regulated under TWC Chapter 26 which has not been issued a valid, current
registration and certificate of compliance. Necessary to comply with requirements contained
in the Federal Energy Act of 2005.

HB 3827—Did not pass.

Extend Renewal Period—Amend TWC Section 37.006 to increase the grace period for
license renewal from 30 to 60 days and rescind the late-renewal fee.
HB 2698—Did not pass.

E. Do any of your agency’s functions overlap or duplicate those of another state or federal
agency? Explain if, and why, each of your key functions is most appropriately placed within
your agency. How do you ensure against duplication with other related agencies?

Several TCEQ functions have the potential to overlap with and duplicate other state and
federal agencies. Since many of these functions have overlapped for a number of years,
the TCEQ and its sister state and federal agencies have made an effort, over time, to avoid

I1. Key Functions and Performance 10 TCEQ



duplication through the development of Memorandums of Agreement (MOAs),
Memorandums of Understanding (MOUs), Letters of Agreement (LOAs), or informal
agreements. Through the development of these documens the TCEQ takes care to ensure
that the functions or jurisdictions outlined in the document are related to key functions of
the agency such as protection of the environment and public health. Following is a list of
functions that have the potential to overlap with another agency’s functions, the agency with
which the overlap occurs, and how the overlap issue has been addressed. In many cases,
the overlap occurs because federally delegated programs are split between two or more
agencies in Texas. In some cases, the Texas Legislature, recognizing an overlap, directed
the affected agencies to develop an MOA or MOU. While the list is a fairly complete
representation of the type and variety of documents the agency has developed over the
years to address jurisdictional issues, it is by no means comprehensive. Additional MOAs
and MOUs are discussed in several agency program Section VIl documents in response to
Question (i).

State
National Pollutant Discharge Elimination System (NPDES)—TCEQ and RRC

In 1998, the EPA delegated to the TCEQ partial authority to administer the federal NPDES
program. Upon delegation, the TCEQ renamed the system the Texas Pollutant Discharge
Elimination System. Through the TPDES, the TCEQ has federal regulatory authority over
discharges of pollutants to Texas surface water. However, certain functions related to
administration of the program are regulated by the Texas Railroad Commission (RRC),
including discharges associated with oil, gas, and geothermal exploration and development.

The TCEQ and RRC entered into an MOU to reflect the regulatory jurisdictions of each
agency for specific types of wastes. The original MOU became effective January 1, 1982. It
was revised effective December 1, 1987, to reflect legislative clarification of the RRC’s
jurisdiction over oil and gas wastes and the TCEQ’s jurisdiction over industrial and
hazardous wastes. The most current amendment to the MOU became effective August 25,
2003.

For those facilities, activities, or types of wastes not specifically addressed in the MOU, the
TCEQ and RRC have agreed to enter discussions over which agency should have
jurisdiction.

Resource Conservation and Recovery Act (RCRA)—TCEQ and RRC

The EPA delegated to the TCEQ partial authority over the federal RCRA program in 1982.
As outlined in the MOU between the RRC and the TCEQ as amended in 2003, the TCEQ
has jurisdiction over hazardous waste, that is, “waste, substance or material that results
from activities associated with gasoline plants, natural gas or natural gas liquids processing
plants, pressure maintenance plants, or repressurizing plants.” The MOU explaining the
jurisdictional split of the respective agencies as defined in Texas statute is in Title 16, Texas
Administrative. Code (TAC), Chapter 3.
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Disposal of Naturally Occurring Radioactive Material (NORM)—TCEQ and RRC

As outlined in the MOU between the RRC and TCEQ, as amended in 2003, the RRC has
jurisdiction over the disposal of NORM waste that is generated in connection with the
exploration, development, or production of oil or gas. Also, NORM that is generated in
connection with geothermal exploration, development, or production of solution brine
mining activities is under the RRC’s jurisdiction. The management and disposal of all other
NORM waste is under TCEQ jurisdiction. The MOU explaining the jurisdictional split of the
respective agencies as defined in Texas statute is found in Title 16 TAC Chapter 3.

Surface Casing—TCEQ and RRC

Within the TCEQ'’s Surface Casing Program, the agency has jurisdiction to review
hydrologic data and electrical logs to determine depths of freshwater and the base of the
usable-quality water. The TCEQ portion of the program recommends which hydrologic
zones should be protected and the depth at which to set the surface casing for proposed
drilling projects. The RRC reviews the TCEQ recommendations, accepting or modifying
them. This program is not specifically addressed in the existing MOU between the TCEQ
and the RRC.

Oil and Gas Waste Injection Wells—TCEQ and RRC

The TCEQ has the authority and jurisdiction to review RRC filed applications for oil and gas
waste injection wells and supply advisory letters containing conclusions and
recommendations regarding the protection of freshwater. The RRC has jurisdiction and
authority to permit oil and gas waste injection wells.

Qil and Gas Exploration and Drilling—TCEQ and RRC

The Texas Clean Air Act, Chapter 382 of the Texas Health and Safety Code, gives the
TCEQ the authority to control the quality of the state’s air and to regulate the construction
of and emissions from facilities as defined in statute. The RRC has primary regulatory
jurisdiction over the operations of the oil and natural gas industries, pipeline transporters,
the natural gas and hazardous liquid pipeline industry, natural gas utilities, the liquefied-
petroleum-gas industry, and coal and uranium surface mining operations. Facilities
regulated by the RRC that emit air contaminants are also subject to TCEQ jurisdiction. The
TCEQ and the RRC have jurisdiction to regulate oil and gas processing and gathering
plants, as well as oil and gas producing sites.

Surface Water Spills—TCEQ and RRC

Under Chapter 26 of the TWC, the TCEQ has jurisdiction over discharges of waste (spills)
into or adjacent to water in the state, other than discharges regulated by the RRC. Because
the TWC clearly splits the jurisdiction over spills, the TCEQ and the RRC have developed a
MOU to clearly delineate the jurisdictional boundaries. As a result, the TCEQ and RRC
have worked well together despite overlapping jurisdictions since the MOA was originally
drafted in January 1982.
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Motor Vehicle Inspection and Maintenance Program—TCEQ and DPS

In December 1999 a MOU between TCEQ and the Texas Department of Public Safety
(DPS) became effective as the formal mechanism for coordinating inspection and
maintenance (I/M) program planning, implementation, oversight, evaluation, and areas of
primary responsibility. The TCEQ has the authority to make rules related to emissions
reduction credits awarded by the EPA, computer modeling of the emissions-reduction
credits available to the Texas I/M program, data collection efforts required by 40 CFR Part
51 or the Texas I/M State Implementation Plan, and other responsibilities identified in the
agreement. The DPS has the authority to make rules for the implementation and operation
of the I/M program.

Point and Nonpoint Source Pollution—TCEQ and TSSWCB

In August 1997, the TNRCC, predecessor agency to the TCEQ, and the Texas State Soil
and Water Conservation Board (TSSWCB) were directed to develop a MOU that sets forth
the coordination of jurisdictional authority, program responsibility, and procedural
mechanisms for point and nonpoint pollution programs.

Aquaculture—TCEQ and TPWD and TDA

In June 1997, the TNRCC, the Texas Parks and Wildlife Department (TPWD), and the
Texas Department of Agriculture (TDA) identified a need for an MOU to ensure that
regulation of aquaculture is conducted in a manner that is both collaborative and
responsible. It was determined that the TCEQ, the TPWD and the TDA were concerned
about issues relating to the raising of non-native aquatic species and the potential for these
species to escape into natural ecosystems, including the introduction of disease through
these species, as well as the quality and effect of wastewater discharges from aquaculture
facilities on receiving waters of Texas. The MOU seeks to establish an interagency review
procedure for applications requesting authorization to discharge wastewater from
aquaculture facilities.

Drinking Water State Revolving Fund (DWSRF) - TCEQ and TWDB

In July 1997, the TNRCC and the Texas Water Development Board (TWDB) entered into a
MOU to outline that the TWDB will obtain TCEQ’s assistance in performing the financial,
managerial and technical capability assessments for applicants who are expected to apply
for funding from the DWSRF. To further facilitate this fund, the TCEQ will provide to TWDB
its database of Public Water Supply operators to create mailing lists about the program and
funding cycles. Both agencies participate on a standing coordination team to ensure issues
affecting the DWSRF Program are addressed in a timely manner.

National Flood Insurance Program (NFIP)—TCEQ, TDMHMR , TDCJ, TPWD, TA&MU,
TLRWDA, and GSC

In January 1998, the TNRCC developed several MOUs with the Texas Department of
Mental Health and Mental Retardation (TDMHMR), Texas Department of Criminal Justice
(TDCJ), Texas Parks and Wildlife Department (TPWD), Texas A&M University System
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(TA&MU), Texas Low-Level Radioactive Waste Disposal Authority (TLRWDA), and General
Services Commission (GSC). The purpose of the MOUs was to coordinate program
responsibilities and define the procedural mechanisms necessary to implement minimum
program regulations under the National Floodplain Insurance Program and to implement
the Texas State Floodplain Management Plan for State Agencies.

Radiation-Control Functions—TCEQ and DSHS

In November 1998, the TNRCC and the Texas Department of Health (TDH), predecessor
agency to the Texas Department of State Health Services (DSHS), entered into an MOU
regarding radiation control and mutual cooperation. The MOU lays out the transfer of
licensing authority for the recovery and processing of source material and disposal of by-
products from the TCEQ to the DSHS.

Transportation Planning— TCEQ and TxDOT

In May 2002, the TNRCC and the Texas Department of Transportation (TxDOT) developed
an MOU that addresses transportation planning issues, specifically including processing of
documents required by the National Environmental Policy Act. The MOU outlines the
facilitation for that coordination and establishes periods for the review of documents
coordinated between the agencies on road projects that could have environmental impacts.

Adoption by Reference—TCEQ and AG

In September 1999, the TNRCC and the Attorney General (AG) of Texas developed an
MOU containing the TCEQ’s and the AG’s interpretation concerning intervention in the civil
enforcement process under the Texas Solid Waste Disposal Act. This MOU is a revised
version of the original MOU effective October 9, 1993.

Asbestos Demolition and Renovation—TCEQ and DSHS

In September 1999, the TNRCC and the TDH were directed to develop a MOU that outlined
the agreement of the TCEQ to inspect asbestos disposal sites under its jurisdiction for
conformance with federal requirements and to provide copies of the inspection and
enforcement documentation to the TDH. This MOU was developed because the 73rd
Legislature, in 1993, transferred the responsibility for emissions related to asbestos
demolition and renovation activities to the TDH.

Health Care Related Facilities—TCEQ and DSHS

In September 1999, the TNRCC and the TDH developed an MOU to clarify their authorities
regarding special waste from health care related facilities. The agencies agreed that special
expertise resides in each agency related to its area of authority and responsibility. The
agencies further agreed to inform each other should the need arise to amend or modify
rules. Additionally the TCEQ is directed to notify the TDH of the failure of any approved
treatment technologies, equipment and processes, and the resulting enforcement. Finally,
the MOU specifies that the DSHS will provide TCEQ with a listing of approved alternative
technologies and a listing of waste categories associated with the approved alternative
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technology.

Texas Risk Reduction Rules—TCEQ and Natural Resource Trustees

In April 2001, the TNRCC and the Natural Resource Trustees, consisting of the TPWD, the
Texas General Land Office (GLO), the National Oceanic and Atmospheric Administration,
and the U.S. Department of the Interior entered into an MOU to facilitate the interaction
between all agencies in regard to ecological risk assessments and ecological services
analyses. In addition, the MOU outlines that the TCEQ has the primary responsibility for
implementing the laws of the state related to conservation of natural resources and the
protection of the environment.

Natural-Gas Pipelines that Cross the Border—TCEQ, RRC, THC, GLO, PUC, and
Office of the Secretary of State

In October 2001, the TNRCC, the RRC, the Texas Historical Commission, the GLO, the
Texas Public Utilities Commission (PUC), and the Office of the Secretary of State entered
into an MOU regarding the permitting of natural gas pipelines that cross the border
between Texas and Mexico. The MOU clarifies that, with respect to the building of natural
gas pipelines that cross the border, the energy needs of the citizens of Texas and Mexico
can be more efficiently met if permitting is organized in a manner that reduces the number
of agency contacts a potential permittee must make, and assures that the permittee
secures all appropriate permits. Specifically relating to the TCEQ, the MOU states that the
agency is responsible for the issuing of permits to withdraw United States water from the
Rio Grande for hydrostatic testing and for the permitting of operations that emit air
contaminants.

Abandoned and Deteriorated Wells—TCEQ and TDLR

In March 2005, the TCEQ and the Texas Department of Licensing and Regulation (TDLR)
developed an MOU regarding the coordination efforts between the TDLR and the TCEQ
field offices and groundwater conservation districts concerning the investigation for referral
of complaints regarding abandoned and deteriorated wells.

Food Preparation and Sales—TCEQ and DSHS

The TCEQ has the responsibility to approve permits and inspect the source and quality of
water used for all food preparation and sales. This includes large operations such as food-
canning facilities and retail food establishments such as restaurants and convenience
stores. However, the jurisdiction is split between TCEQ and the DSHS because the
permitting and inspection of actual operations (including food preparation, manufacturing,
and processing) falls under the responsibility of the DSHS. The delineation of the duties
and responsibilities associated with the differing jurisdictions is outlined and addressed
through an informal agreement between the two agencies.

Retail Fueling Facilities—TCEQ and TDA

The TCEQ and TDA perform separate functions as a result of separate jurisdictions at retail
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fueling facilities throughout Texas. The TDA conducts inspections for calibration and
accuracy of fuel dispensers at the same retail fueling facilities that TCEQ inspects for
compliance with state and federal regulations on petroleum storage tanks. Beginning in
September 2001, the TCEQ and the TDA entered into an MOA to facilitate the exchange of
information regarding certifications of compliance obtained during the separate inspections
conducted at the retail fueling facilities. Due to the large number of such facilities within the
state, this process allows the agencies to exchange information about individual
compliance rates.

Poultry Facilities—TCEQ and TSSWCB

In 2001, the Texas Legislature passed a bill requiring all poultry operations that were not
regulated under a TCEQ permit to get a Water Quality Management Plan (WQMP) certified
by the TSSWCB. A WQMP describes the management of waste at a poultry operation. The
passage of this legislation effectively split the jurisdiction and management responsibilities
of poultry facilities in Texas between the TCEQ and the TSSWCB. Currently, approximately
94 percent of all poultry facilities in Texas operate under a WQMP.

To effectively manage the split in functions and responsibility, the TCEQ refers odor
complaints from poultry operations to the TSSWCB according to a letter of agreement
between the TCEQ and the TSSWCB dated August 24, 2007.

During the 81st legislative session, SB 1693 was adopted due to concerns regarding the
jurisdictions of the TCEQ and the TSSWCB. As a result, the LOA will be amended to
ensure consistency with the legislation. After September 1, 2009, the TSSWCB will be the
first responder to odor complaints only if no other odor complaints concerning that
particular farm have been received. In effect, the TSSWCB will only investigate new farms
and farms that have never had a previous odor complaint. All other poultry odor complaints
will be investigated by the TCEQ within the time frames established in SB 1693.

Texas Environmental Health Institute—TCEQ and DSHS

In 2001, in response to citizen concerns about the potential impact of environmental
pollutants on their health, the Texas Legislature passed legislation establishing the Texas
Environmental Health Institute (TEHI) as a joint venture between the TDH and the TNRCC.

In December, 2001, an MOA was entered into between the TNRCC and the TDH under the
Interagency Cooperation Act, Texas Government Code Chapter 771 to describe the tasks
to be performed and the duties and responsibilities of each of the agencies in enabling the
institute to accomplish its purposes. The institute was established within the Environmental
Epidemiology Division of the DSHS.

Toxic Substances Coordinating Committee (TSCC)—TCEQ and Multiple Agencies

The TSCC was created in 1987 by adoption of SB 537 during the 70th Legislative Session
to coordinate communication among member agencies concerning each agency's
jurisdiction, responsibilities, and efforts to regulate toxic substances and harmful physical
agents. Participating agencies include the TCEQ, DSHS, TPWD, TDA, DPS, GLO, and
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RRC.

Engineering Reviews and Analyses—TCEQ and TWDB

In June 2001, the TWDB and the TCEQ developed an LOA to delineate the jurisdiction of
duties related to review of plans and specifications for water facilities funded by the TWDB.
The LOA states that the TWDB will coordinate the review and processing of plans and
specifications for water facilities financed by the TWDB. This will be accomplished in a
manner that will satisfy TCEQ'’s requirements. Conversely, the TCEQ will accept the
TWDB's review of plans and specifications in lieu of its own review for water facilities that
involve the construction of, orimprovements to, surface water treatment facilities and public
water supply wells.

Spills Resulting in Fish Kills—TCEQ and TPWD

The TCEQ and Texas Parks and Wildlife Department (TPWD) work as partners to protect
and respond to any type of pollution that affects fish, wildlife, and the environment of the
State of Texas. While the TCEQ’s primary responsibilities lie with the protection of the
environment and public health, the TPWD is the agency with the primary responsibility for
protecting Texas fish and wildlife, including investigating fish kills and any type of pollution
that may cause loss of fish and wildlife resources and habitats. The coordination of
activities between the TCEQ and TPWD is by informal agreement.

Federal
Natural Resource Protection—TCEQ and Natural Resource Trustees

In 1995, the TNRCC and the other Natural Resource Trustees (the TPWD, GLO, NOAA,
and the U.S. Department of the Interior), entered into an MOA to recognize their common
interests and responsibilities as designated natural resource trustees including their
coordination and cooperation in the initiation and conducting of assessments of damage to
natural resources, settlement negotiations, and development and support of claims for
litigation for injuries to natural resources resulting from discharges of oil or releases of
hazardous substances, and the application of any natural-resource damages recovered
through those mechanisms toward the restoration, rehabilitation, replacement, or
acquisition of equivalent natural resources.

Clean Air Act (CAA)—TCEQ and EPA

In 1971, the Texas Air Control Board (TACB) established the air permits program. In 1972,
the TACB submitted the first version of the State Implementation Plan (SIP) to the EPA.
The CAA requires states to develop a SIP and related permitting program. These two
documents delineate jurisdictional boundaries as well as the interaction, oversight and
responsibilities between the EPA and various predecessor agencies to the TCEQ. Over
time, Texas, through its environmental agencies, has sought and received the authority to
administer new and additional parts of the CAA or has submitted revisions to the SIP.

Safe Drinking Water Act (SDWA)—TCEQ and EPA
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In 1978, the Texas Department of Water Resources (TDWR), another predecessor agency
to the TCEQ, received primacy from EPA for administering the SDWA. The MOA related to
SDWA defines the agency’s duties and responsibilities related to all functions delegated to
the State of Texas. The MOA also delineates the EPA’s ongoing oversight responsibilities
and TCEQ management and operation. Since the original primacy date, predecessor
agencies to the TCEQ have sought and received authority over additional parts of the
SDWA.

Underground Injection Control (UIC)—TCEQ and EPA

In 1982, the TDWR received primary authorization for the UIC Program. The program MOA
delineates the duties and responsibilities related to delegated functions and outlines the
EPA’s management and oversight expectations. Further, the MOA defines the agencies’
jurisdictional working relationship and lays out processes for discussion and dispute
resolution.

Resource Conservation and Recovery Act—TCEQ and EPA

In 1984, the TDWR received final authority for duties related to the RCRA. The MOA
defines the agency’s duties and responsibilities related to all functions delegated to the
State of Texas in the initial program shift from EPA oversight and implementation to agency
management and operations. Further, the MOA delineates the jurisdictional division over
undelegated portions of the RCRA. Since the original authorization date, predecessor
agencies to the TCEQ have sought and received delegation of authority over additional
parts of the RCRA.

National Pollutant Discharge Elimination System (NPDES) — TCEQ and EPA

In 1998, the TNRCC assumed authority to administer the NPDES program. Upon
delegation, the TCEQ renamed the program the Texas Pollutant Discharge Elimination
System (TPDES) Program. Through delegation of TPDES, the TCEQ received federal
regulatory authority over discharges of pollutants to Texas surface water. However, as
mentioned previously, certain functions related to administration of the program are
regulated by the RRC. These functions are delineated in the RRC MOA and deal with
discharges associated with oil, gas, and geothermal exploration and development activities.
The EPA MOA also defines the working relationship between the TCEQ and the EPA, as
well as the agency’s duties and responsibilities, and the EPA’s oversight authority.

Dam Safety—TCEQ and NRCS

The Natural Resources Conservation Service (NRCS) is a federal agency that provides
dam safety services, primarily technical assistance, on approximately 2,000 dams in Texas
that were funded and built by NRCS or the Soil Conservation Service (a predecessor) to
local sponsoring organizations. These dams, owned by the local sponsoring organizations,
are maintained by the NRCS but are under TCEQ Dam Safety Program jurisdiction. To
avoid overlap or duplication of functions, or conflict with the NRCS assisted dams, the Dam
Safety Program enters into an interagency contract annually with NRCS that enables
NRCS to inspect the high- and significant-hazard dams under its management.
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Coastal Water Spills— TCEQ and U.S. Coast Guard

In May 2001, the TNRCC the U.S. Coast Guard (USCG) signed an MOA delineating the
assignment of functions between them as they relate to coastal and marine discharges or
releases of hazardous substances requiring a rapid, efficient, and coordinated response
and cleanup by various agencies and from businesses to minimize any imminent or
substantial danger to the environment or public health.

F. In general, how do other states carry out similar functions?

In general, most other states maintain environmental agencies with similar powers and
responsibilities, many by enforcing delegated federal programs with a base of federal
funding. Organization varies from state to state, although the creation of the TCEQ several
years ago followed a national trend toward the consolidation of state environmental
agencies. Some agencies have additional responsibilities for maintenance of state lands,
management of state parks and natural areas, and management of game resources. Some
have responsibility for maintaining legislatively established ratios of farmland, open space,
and land devoted to various uses. Most state environmental agencies are organized along
the lines of air, water, solid waste and hazardous waste, which reflect the organization of
federal programs delegated to the states.

G. What key obstacles impair your agency’s ability to achieve its objectives?

The TCEQ faces a variety of challenges and obstacles that impair its ability to achieve its
objectives. These include:

e The continued development by the federal government of new and expanded
mandates. Some of these changes are of questionable benefit to the environment and the
state is not always given additional or sufficient resources.

e The ongoing negotiations with federal agencies, such as the EPA, to secure flexibility
for the state to manage the federally delegated programs.

e The capacity to educate the public about the complexity of securing environmental
improvements within various limitations, including limits on resources, as well as the
potential need for lifestyle changes.

e The increasing demands on the state’s limited natural resources due to growth in its
population and its economy.

e The ability to gather, manage, maintain and properly use the ever growing amount of
data collected by the agency that serves as a tool in making make science based
decisions.

e The lack of a broad-based fee to support the agency’s water programs.
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e The options for developing and effectively implementing enforcement related
processes, as well as an appropriate penalty policy, that will achieve faster compliance.

e The need to address land use issues and the resulting competition between local and
state needs and benefits.

e The availability of sufficient resources to secure and retain a highly advanced and
educated work force.

e Responding to ever changing demands and priorities on the organization structure of
the agency to ensure that it continues to operate in an effective and efficient manner.

H. Discuss any changes that could impact your agency’s key functions in the future (e.g.,
changes in federal law or outstanding court cases).

Federal Legislation, Statutes, and Requlations

Proposed Legislation Concerning Regulation of Greenhouse Gases

Summary: The American Clean Energy and Security Act of 2009 (H.R. 2454) passed the
House on June 26, 2009. The legislation creates an economy-wide cap and trade program
for greenhouse gases (GHG). It designates carbon dioxide, methane, nitrous oxide, sulfur
hexafluoride, hydrofluorocarbons (HFCs) from a chemical manufacturing process at an
industrial stationary source, perfluorocarbons, and nitrogen trifluoride as GHGs. It also
emphasizes increased energy efficiency and low-carbon energy consumption.

Impact on the TCEQ: Any final GHG legislation is anticipated to require rulemaking by the
EPA, as well as legislation by the state and rulemaking by the TCEQ, depending on
specifics. While the Texas Legislature has already given the TCEQ the authority to, by rule,
“control air contaminants as necessary to protect against adverse effects related to ...
climatic changes, including global warming”, this authority is constrained by the specific
statutory language “consistent with applicable federal law,” (THSC Section 382.0205). This
law is consistent with the TCEQ's belief that regulation of GHGs is such an issue of global
significance that it should be handled on a national or even international scale rather than
at the state level. The EPA has also proposed a rule that would require mandatory reporting
of GHG emissions for the development of a GHG registry. The EPA plans to use such data
for policy decisions in this area and any final rule is anticipated to impact the future
regulation of GHGs. See 74 Federal Register 16448 (April 10, 2009).

Proposed Dam-Rehabilitation Grant Program

Summary: On March 26, 2009, U.S. Representative Salazar filed H.R. 1770, known as the
Dam Rehabilitation and Repair Act of 2009. The bill creates a program to assist states with
grants to rehabilitate publicly owned deficient dams. The bill is currently pending.
Impact on the TCEQ: If the bill passes, Texas could apply for funding to assist with the
repair or replacement of dams that do not meet state safety and security standards.
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Proposed Clean Water Restoration Act

Summary: Representative Oberstar introduced the 2007 Clean Water Restoration Act
(CWRA) with the intent of returning jurisdiction to the coverage prior to the court decision in
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC), 531 U.S. 159 (2001). A companion bill was introduced in the U.S. Senate by
Senator Feingold. Neither bill made it through committee. On April 2, 2009, Senator
Feingold and 23 cosponsors reintroduced the 2009 Clean Water Restoration Act (S. 787).
According to Senator Feingold’s press release, the bill aims to restore the protections to
isolated wetlands and headwater streams that have been reduced as a result of the United
States Supreme Court decisions in SWANCC and Rapanos vs. United States, 547 U.S.
715 (2006).

Impact on the TCEQ: To facilitate EPA’s delegation of NPDES permitting, the Texas
statutory definition of water in the state was modified in the 1990s to include wetlands upon
delegation (TWC Code Section 26.001). Discharge permits and water quality certifications
(Clean Water Act Section 401) of U.S. Army Corps of Engineers Section 404 permits are
reviewed in accordance with the Texas Water Quality Standards, which are based on the
statutory definition of surface water in the state. Accordingly, Texas law grants the authority
necessary to protect its water quality.

Federal Energy Policy Act of 2005 (Public Law 109-058, August 8, 2005)

Summary: The Act (more specifically, Title XV, Subtitle B, the Underground Storage Tank
Compliance Act of 2005, which contains amendments to Subtitle | of the federal Solid
Waste Disposal Act) requires that states implement a number of significant changes to their
approved underground storage tank (UST) programs. The Act requires mandatory recurring
inspection of all UST facilities every three years (initial completion deadline August 8,
2011); secondary containment or manufacturer financial assurance for all new UST
systems (deadline Feb. 8, 2007); delivery prohibition for ineligible USTs with administrative
penalties applicable to owners-operators and common carriers; and mandatory training for
all UST facility operators (completion deadline August 8, 2012).

Impact on the TCEQ: The TCEQ will need additional inspectors to adequately perform the
numerous recurring inspections of all UST facilities every three years. The TCEQ met the
financial assurance requirement with a rule change in January 2009. The TCEQ is still
assessing options for addressing the delivery prohibition and is investigating the mandatory
training requirement by communicating with accrediting organizations and training
providers.

Electronic Reporting

Summary: The EPA published a final regulation (70 Federal Register 59848, October 13,
2005) establishing a framework by which it will accept electronic reports from regulated
entities. The Cross-Media Electronic Reporting Regulation (CROMERR) could apply to any
document submissions required by or permitted under any EPA or authorized program
governed by EPA regulations in 40 CFR if it is submitted electronically.

Impact on the TCEQ: Under CROMERR, both new and existing electronic reporting
systems require EPA approval. The regulation provides a framework for applying for and
obtaining such approval. The TCEQ applied for and, in 2009, received approval for its
electronic reporting systems.
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Changes to Definition of “Solid Waste” Under RCRA Regulations

Summary: In October of 2008, the EPA issued a new final rule that creates exclusions
from the definition of solid waste to streamline regulation of hazardous secondary materials
to encourage benéeficial recycling and help conserve resources. The final rule was effective
on December 29, 2008. Solid waste is defined in 40 CFR Part 261. As explained at 73
Federal Register 64668 (October 30, 2008), the EPA promulgated the regulations in
response to seven decisions by the U.S. Court of Appeals for the D.C. Circuit (1987-2000),
which, taken together, gave the EPA additional direction regarding the proper regulatory
definition of solid waste for purposes of Subtitle C of the RCRA. The EPA explains that a
second purpose for the changes is to clarify the RCRA concept of “legitimate recycling,”
which is a key component of the EPA’s approach to recycling hazardous secondary
materials.

Impact on the TCEQ: This change will affect hazardous waste permits, legal services, and
enforcement as the agency verifies how the rules apply in the field and addresses any
sham recycling. The Industrial and Hazardous Waste Permits Program proposes to adopt
the exclusions during the 2009—10 RCRA Cluster rulemaking.

Coal-Ash Regulation

Summary: The EPA is considering several options to regulate coal combustion by-
products (CCBs) after a large spill in Tennessee. EPA Administrator Lisa Jackson issued
an information request letter dated March 9, 2009, citing Section 104(c) of the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) as
authority to review and assess the stability of coal-ash impoundments and units. EPA is
considering regulating CCBs under Subtitle C of the RCRA (relating to hazardous waste) or
Subtitle D (relating to municipal solid waste) and is also evaluating whether to require
closure of all active surface impoundments managing CCBs.

Impact on the TCEQ: A change in the federal regulation of CCBs could have a substantial
impact on the management of CCBs in Texas and on the workload of the TCEQ. Texas
currently regulates the management and disposal of CCBs, just as it regulates all by-
product wastes from industrial facilities. Coal combustion wastes in Texas have not
exhibited the characteristics of a hazardous waste, based on analytical testing required by
TCEQ industrial waste regulations. Coal ash is typically classified as a Class 2 or 3 non-
hazardous waste, which means it could be disposed of in a municipal landfill. However,
most CCBs are disposed of on the site of the power plant generator in accordance with
THSC Section 361.090. TCEQ intends to formally comment to EPA that Texas believes
CCBs should be regulated under Subtitle D, rather than Subtitle C, of the RCRA, if the EPA
proceeds with rulemaking.

2008 Eight-Hour Ozone Standard

Summary: Effective May 27, 2008, the EPA promulgated a new eight-hour ozone National
Ambient Air Quality Standard (NAAQS). The EPA is expected to designate areas as in
attainment, in nonattainment, or unclassifiable for the 2008 eight-hour ozone NAAQS in
March 2010.

Impact on the TCEQ: This change will require states, including Texas, to submit revisions
to their state implementation plans (SIP) by 2011 to demonstrate attainment and
maintenance of the new standard.
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Changes to References to Arsenic-Testing Methods for Drinking Water

Summary: The EPA published a final regulation in June 2009, which changed references
to analytical methods for arsenic testing, removing references to methods that are no
longer approved. The EPA is updating its list of approved arsenic methods and revising and
deleting verbiage in its regulations to remove references to methods no longer approved.
Impact on the TCEQ: Once the final list of approved methods is issued by the EPA, the
TCEQ may be required to incorporate the changes into the agency’s rules.

Court Cases (Decided)

Burlington Northern & Santa Fe Railway Co. v. United States et al., 129 S. Ct. 1870
(2009)

Case Summary: The U.S. Supreme Court held that under CERCLA, 42 USC Sections
9601 et seq., the EPA cannot hold parties liable as “arrangers” when those parties are
selling an unused, useful product and did not intend to dispose of it at the contaminated
site. The court additionally held that liable parties at a multiparty federal Superfund site can
defeat the application of joint and several liability if there exists a “reasonable basis” to
apportion liability.

Impact on the TCEQ: While this case was not decided under the Texas Superfund law
(THSC Chapter 361, Subchapters F and I), the decision will likely affect TCEQ remediation
functions because parties will analogize to this case even though CERCLA and the Texas
Superfund law have significant differences in verbiage. Since the decision was issued,
some parties potentially responsible for contamination at state Superfund sites have argued
that this case relieves them of their liability to the state for cleanup of certain sites, and
those parties have refused to fund or perform cleanups on that basis. It is possible that
fewer parties will conduct voluntary cleanups for contaminated sites, and the TCEQ will
expend more state resources for both cleanups and the pursuit of cost recovery via
litigation and administrative settlements. Additionally, the TCEQ cost shares (10 percent)
with EPA on many federal Superfund sites and this case would directly affect the agency’s
ability to recover some of those costs under CERCLA.

Massachusetts v. E.P.A., 549 U.S. 497, 127 S.Ct. 1438 (2007)

Case Summary: This case challenged the EPA’s denial of a petition for rulemaking
requesting that the EPA issue standards to regulate greenhouse gas emissions from motor
vehicles pursuant to Section 202 of the Federal Clean Air Act. Under Section 202, the EPA
is required to prescribe standards applicable to emissions of any air pollutants from new
motor vehicles and their engines if they cause or contribute to air pollution that may
reasonably be anticipated to endanger the public health or welfare. The EPA denied the
petition. The D.C. Circuit Court of Appeals upheld the EPA’s contention that it lacked
statutory authority to regulate greenhouse gas emissions from motor vehicles. The United
States Supreme Court reversed and remanded to the D.C. Circuit Court, finding that
greenhouse gases fit within the Federal Clean Air Act’s definition of “air pollutant” and that
the EPA does have statutory authority to regulate greenhouse gas emissions from new
motor vehicles.

Impact on the TCEQ: Though action by the EPA to regulate greenhouse gases from motor
vehicles would have little impact on the TCEQ—since states (except California) are
preempted from regulating motor vehicles—if the EPA were to finalize broader regulations
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in the future relating to greenhouse gas emissions, then the TCEQ would potentially be
required to implement the new regulations. Before the EPA may issue standards
addressing emissions of greenhouse gases from new motor vehicles or engines under
Section 202, it must first decide whether the air pollutant under consideration may
reasonably be anticipated to endanger the public health or welfare. Then it must decide
whether emissions of an air pollutant from new motor vehicles or engines cause or
contribute to said air pollution. The EPA issued its proposed endangerment findings and
‘cause or contribute” determination on April 24, 2009 (74 Federal Register 18886);
comments were due June 23, 2009. EPA made the finding with respect to six greenhouse
gases that it has determined together constitute the root of the climate change problem:
carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur
hexafluoride. However, in the determination, the EPA recognizes that only four of the six
greenhouse gases are emitted by Section 202 sources.

Examples of Post-Massachusetts Cases: In continued nationwide challenges to coal-
fired power plants, environmental groups have used the Massachusetts opinion to support
claims that carbon dioxide should be regulated through air quality permitting. None of the
following cases have direct precedential effect on Texas but they are indicative of how the
issue is unfolding nationally and may affect TCEQ in the future.

e Inre Deseret Power Electric Cooperative, PSD Permit No. PSD-OU-0002-

4.00, PSD Appeal No. 07-03 (November 13, 2008)

In the Deseret application, the EPA Environmental Appeals Board (EAB) found that the
record developed during the permitting process did not support the EPA region’s
reason for not including a best available control technology (BACT) limit for carbon
dioxide. Under the EPA’s Prevention of Significant Deterioration program, new and
certain modified facilities in areas designated as in attainment or unclassifiable must
undergo a BACT review for each regulated pollutant the facility has the potential to
emit in a significant amount. The EAB remanded the matter to the EPA region to
develop an adequate record on its reconsideration of whether to include a BACT limit
for carbon dioxide. The decision does not require the installation of BACT to limit
carbon dioxide.

e Inre Northern Michigan University Ripley Heating Plant, PSD Permit No.
60-07; PSD Appeal No. 08-02 (February 18, 2009)
The EPA Environmental Appeals Board remanded the permit for, inter alia, analysis of
whether carbon dioxide emissions should include BACT limitations.

e Longleaf Energy Associates, LLC v. Friends of the Chattahoochee, Inc.,

2009 WL 1929192, (Ga.App. 2009)

In the application of Longleaf Energy Associates, LLC, the Georgia Court of Appeals
reversed the Fulton County Superior Court findings that, inter alia, the Georgia State
Implementation Plan “required the EPD [Environmental Protection Division of the
Georgia Department of Natural Resources] to control the power plant’s CO, emissions
using BACT,” and concluded that Massachusetts v. EPA did not mandate the superior
court’s ruling, the EPA had not issued any findings pursuant to its proposed
endangerment finding, and the EPA had not “exercised its authority pursuant to
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Massachusetts v. EPA to regulate CO; emissions.”

e Appalachian Voices, et al. v. State Air Pollution Control Board, et al., Case

No. CL08-3530, Circuit Court of the City of Richmond, letter ruling, (August 10,
2009)
On the appeal of the issuance of a Prevention of Significant Deterioration permit by the
Virginia State Air Pollution Control Board, the Circuit Court of the City of Richmond
concluded that no state or federal regulations have been established for carbon
dioxide, and therefore there was no authority to claim best available control technology
was required for carbon dioxide.

South Coast Air Quality Management District v. E.P.A., 472 F.3d 882 (D.C. Cir. 2006),
amended by 489 F.3d 1245 (D.C. Cir. 2007), cert denied, 128 S.Ct. 1065 (2008)
Case Summary: This case challenged EPA’s final eight-hour ozone National Ambient Air
Quality Standards (NAAQS) Phase | Implementation Rule regarding implementation of the
eight-hour ozone NAAQS. Phase | addressed classifications, anti-backsliding requirements,
one-hour ozone revocation, and other requirements for mandatory and discretionary control
measures for the eight-hour ozone NAAQS. The court issued an opinion on December 22,
2006, vacating and remanding the Phase | Rule. The court upheld the revocation of the
one-hour ozone standard, but rejected the EPA’s classification of certain areas under
Subpart 1 of the Federal Clean Air Act. Additionally, the court found that the anti-
backsliding provisions of the FCAA require that new-source-review provisions that applied
under the one-hour ozone standard continue to apply under the eight-hour standard; fees
under Section 185 of the FCAA must be enforced under the one-hour standard;
contingency plans under the one-hour standard must remain in place; and motor-vehicle
emission budgets for the one-hour standard must be retained under the eight-hour
standard. Upon rehearing, this opinion was limited to a partial vacatur and remand on June
7,2007. The U.S. Supreme Court denied a petition for further review on January 14, 2008.
Impact on the TCEQ: The decision partially vacating and remanding the EPA final rule will
potentially require the TCEQ to develop and submit revised plans for attainment and
maintenance of the eight-hour ozone NAAQS once the EPA responds to the vacatur and
remand with additional guidance or rulemaking. Finally, since the Houston-Galveston-
Brazoria area did not attain the one-hour ozone standard by its attainment date of
November 15, 2007, Section 185 of the Federal Clean Air Act requires penalty fees to be
paid by major sources of volatile organic compounds and nitrogen oxides in the Houston-
Galveston-Brazoria area (referred to as Section 185 fees).

New Jersey v. E.P.A., 517 F.3d 574 (D.C. Cir. 2008), cert. dismissed, 129 S.Ct. 1313
(2009), and cert. denied, 129 S. Ct. 1308 (2009)

Case Summary: This case challenged both the delisting of power plants as subject to the
hazardous air pollutant program and the creation of the Clean Air Mercury Rule (CAMR)
that established standards of performance for mercury emissions from coal-fired power
plants and created a cap and trade program to reduce mercury emissions. The courtissued
an opinion vacating both the delisting rule (finding that the delisting of coal and oil fired
power plants from the list of source categories was improper) and the CAMR (finding that
the EPA’s justification for rulemaking was unfounded). Since this ruling, EPA has decided
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to develop emissions standards for power plants pursuant to the Federal Clean Air Act,
Section 112. Accordingly, on February 6, 2009, the Department of Justice, on behalf of the
EPA, requested that the U.S. Supreme Court dismiss EPA’s petition for certiorari in this
case, which was granted on February 23, 2009. Additionally on February 23, 2009, the
Supreme Court denied the Utility Air Regulatory Group’s request to review the D.C. Circuit
Court decision.

Impact on the TCEQ: The vacatur of both the delisting rule and the CAMR will
procedurally affect the process for air quality permit application and review for power plants
in Texas related to mercury. Applicants will be required to submit for review a case-by-case
demonstration of maximum achievable control technology for mercury until the EPA
finalizes mercury regulations for power plants on a source-category basis. Additionally,
since the CAMR was vacated, the TCEQ will not be implementing the rule in Texas.

Blue Skies Alliance v. Johnson, 2008 WL 344750 (5th Cir. 2008)

Case Summary: This case challenged the EPA’s failure to determine whether the Dallas—
Fort Worth (DFW) area failed to attain the one-hour ozone standard. Several environmental
groups including the Blue Skies Alliance, Downwinders at Risk, Public Citizen, and Sierra
Club filed a citizen suit against the EPA. The plaintiffs alleged that the EPA failed to fulfill its
nondiscretionary duties to (1) find that DFW did not achieve attainment by the deadline of
November 15, 1999 for serious areas; (2) reclassify the DFW area to “severe” status; (3)
act to disapprove all pending SIP submissions including rate-of-progress and attainment
demonstrations; and (4) identify obligations to meet all SIP requirements within 12 months.
The State of Texas was an intervener and the case was settled except for the remaining
issue, raised by the plaintiffs, regarding the state’s liability for attorneys’ fees incurred in the
filing and settlement of the case. The fee request was nonspecific; however, the amount
ranged between $50,000 and $75,000. On August 10, 2006, the District Court awarded
attorneys’ fees against the TCEQ, which appealed to the Fifth Circuit Court of Appeals. The
Fifth Circuit issued an unpublished opinion on February 7, 2008, reversing the award of
attorneys’ fees to Blue Skies Alliance because that organization did not achieve success
against TCEQ on the merits of the underlying case against the EPA.

Impact on the TCEQ: The state will not pay attorneys’ fees to plaintiffs in this case, and
was also awarded its costs of appeal. Future decisions regarding intervention should still be
made cautiously, to mitigate the potential for attorney’s-fee awards.

North Carolinav. E.P.A., 531 F.3d 896 (D.C. Cir. 2008)

Case Summary: This case remanded the EPA’s final Clean Air Interstate Rule (CAIR) that
established a regional cap-and-trade program nitrogen oxides and sulfur dioxide from
electric-generating unites to reduce emissions in 28 eastern states (including Texas) and
the District of Columbia.

Impact on the TCEQ: The decision remanding the CAIR will affect how Texas develops
and submits plans for demonstrating how the state is addressing the transport of fine
particulate matter (PM ,5) and ozone pollution to other states.
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Texas Commission on Environmental Quality v. The City of Uncertain, Texas, 206
S.W.3d 97 (Tex. 2006)

Case Summary: The executive director issued an amended certificate of adjudication to
the City of Marshall without public notice to add industrial use to its municipal use for its
authorized diversion of 16,000 acre-feet from Cypress Creek. The City of Uncertain and
other persons appealed to the Travis County District Court arguing that they were affected
persons and notice and an opportunity for hearing should be provided. The City of Marshall
and the commission argued that, based on Texas Water Code Section 11.122(b), no notice
was required because Marshall did not request to take more water, to take water at a faster
diversion rate, or to change the location of the diversion point. The district court reversed in
favor of the plaintiffs and the Austin Court of Appeals affirmed. The City of Marshall and the
commission filed a petition for review with the Texas Supreme Court. The Supreme Court
issued an opinion on June 9, 2006, affirming in part and reversing in part. The court held
that the TCEQ must make a record of its rulings on notice, and must consider the public
interest in making this determination. The court stated that, without the record, it could not
decide whether notice had to be issued for this case, and remanded to the agency for
further proceedings consistent with the opinion. The parties subsequently settled the case,
so the TCEQ did not have to decide the notice issue as to this specific case.

Impact on the TCEQ: In January 2008, the commission held a work session to determine
how to proceed after the Texas Supreme Court’s decision. The commission decided to hear
all of the applications that have been affected by this opinion in order to approve or
disapprove the ED’s decision on notice. Several applications have been heard by the
commission concerning notice, and several others are being placed on future TCEQ
commissioner agendas.

National Cotton Council of Americav. E.P.A., 553 F.3d 927 (6th Cir. 2009)

Case Summary: On November 27, 2006, the EPA issued a Final Aquatic Pesticides Rule
concluding that pesticides applied in accordance with the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) are exempt from the permitting requirements under the Clean
Water Act (CWA). The FIFRA program regulates labeling and sale of pesticides. The rule
clarified two specific circumstances in which a permit was not required to apply pesticides
to or around water: (1) the application of pesticides directly to water to control pests, (2) the
application of pesticides to control pests that are present over or near water, where a
portion of the pesticides will unavoidably be deposited to the water to target the pest.
Environmental and industry groups filed petitions for review in every federal circuit,
including the Fifth. The case was assigned to the Sixth Circuit Court of Appeals. On
January 7, 2009 the court held that the final rule was not a reasonable interpretation of the
CWA and vacated the rule. The EPA had argued that the residue from the application of
pesticides was not discharged from a point source, meaning the residue cannot be subject
to the permitting program because by the time it becomes a pollutant it is no longer from a
point source. The court disagreed and said the pesticides originate from an applicator
which is a point source, and therefore a permit is required. The Sixth Circuit held that CWA
permits are required for all applications of biological and chemical pesticides that leave a
residue in water when such applications are made in or over, or near, U.S. waters. The
EPA estimates that the ruling will affect approximately 365,000 applicators that perform 5.6
million pesticide applications annually. On April 9, 2009, the EPA chose not to seek
rehearing on the case. Instead, it filed a motion to stay issuance of the court’s mandate for
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two years to allow the EPA time to develop, propose and issue a final NPDES general
permit for pesticide applications, for states to develop permits, and to reach out to and
educate the regulated community.

Impact on the TCEQ: Since Texas is an NPDES delegated state, the outcome of the case
may require the TCEQ to regulate pesticide application under the Texas program.
Currently the Texas Department of Agriculture has authority for pesticide use and
application in Texas and issues licenses to private and commercial applicators.

American Petroleum Institute v. Johnson, 541 F.Supp.2d 165 (D.D.C. 2008)

Case Summary: The U.S. District Court for the District of Columbia vacated the EPA’s
definition of navigable waters in the Spill Prevention, Control, and Countermeasure
regulations (SPCC Rule), 40 CFR Section 112. The regulations require certain oil-
processing facilities to prepare a plan to prevent oil spills and provide countermeasures to
address discharges of oil into “navigable waters.” When the EPA amended the SPCC Rule
in 2002, it adopted a broad definition of “navigable waters” that included all waters that
“could affect interstate or foreign commerce,” tributaries to those waters, and adjacent
wetlands.

Impact on the TCEQ: The case has potentially broader implications under the Clean Water
Act (CWA) since the EPA’s regulatory definition of “navigable waters” under Sections 402
and 404 of the CWA is the same language as the definition in the now-vacated SPCC Rule.

Coeur Alaska, Inc. v. Southeast Alaska Conservation Council, 129 S.Ct. 2458 (2009)
Case Summary: The issue in this case was whether the U.S. Army Corps of Engineers
had the authority to issue Section 404(b) permits for discharge of dredge or fill material into
waterways, without satisfying the effluent requirements of Section 301(e) and Section
306(e) of the Clean Water Act. A divided U.S. Supreme Court held that the Corps has the
authority to issue permits for discharging dredge or fill material into a waterway, without
establishing effluent limits.

Impact on the TCEQ: The TCEQ is responsible for Section 401 certification reviews of
Corps Section 404 permits. This decision will potentially affect the TCEQ’s Section 401
water quality certifications, especially where the Corps’ attempts to impose effluent limits
are inconsistent with either state or EPA requirements.

Entergy Corp. v. Riverkeeper, Inc., 129 S.Ct. 1498 (2009)
Case Summary: This case involves the EPA’s Phase Il regulations governing cooling-
water intake structures at certain large existing facilities. The EPA sets national
performance standards requiring most Phase Il facilities to reduce “impingement mortality
for [aquatic organisms] by 80 to 95 percent from the calculation baseline,” and requiring a
subset of facilities to reduce entrainment of such organisms by “60 to 90 percent from [that]
baseline.” However—
[The] EPA expressly declined to mandate closed-cycle cooling systems, or
equivalent reductions in impingement and entrainment, as it had done in its Phase |
rules, in part because the cost of rendering existing facilities closed-cycle compliant
would be nine times the estimated cost of compliance with the Phase Il performance
standards, and because other technologies could approach the performance of
closed-cycle operation. The Phase Il rules also permit site-specific variances from
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the national performance standards, provided that the permit-issuing authority

imposes remedial measures that yield results as close as practicable to the

applicable performance standards.
The court in this case determined that Section 316(b) of the Clean Water Act, which
authorizes the EPA to regulate cooling-water intake structures at power plants, does not
prohibit the EPA from engaging in cost-benefit analysis. The court held that the EPA
permissibly relied on cost-benefit analysis in setting the national performance standards for
cooling-water intake structures at power plants and in allowing for cost-benefit variances
from the standards for existing power plants.
Impact on the TCEQ: The ruling in this case offers guidance regarding the use of cost-
benefit analysis by environmental agencies, such as the TCEQ. It suggests that agencies
may consider the costs and benefits of various technologies in setting best-available-
technology standards for minimizing adverse environmental impacts, unless the applicable
statute explicitly instructs otherwise.

Friends of the Earth, Inc. v. EPA et al., 446 F.3d 140 (C.A.D.C. 2006)

Case Summary: This case poses the question whether the word daily, as used in the
Clean Water Act, is sufficiently pliant to mean a measure of time other than once per day.
Specifically, the EPA took the position that Congress, in requiring the establishment of “total
maximum daily loads” (TMDLs) to cap effluent discharges of “suitable” pollutants into highly
polluted waters, left room for the EPA to establish seasonal or annual loads for those same
pollutants. The U.S. Court of Appeals for the District of Columbia held that “daily means
daily, nothing else.” The EPA has since produced a memorandum titled “Establishing TMDL
‘Daily’ Loads in Light of the Decision by the U.S. Court of Appeals for the D.C. Circuit in
Friends of the Earth, Inc. v. EPA, et al., No. 05-5015 (April 25, 2006) and Implications, for
NPDES Permits,” to clarify the EPA’s expectations in light of the court’s decision.
Impact on the TCEQ: The TCEQ is responsible for the development and adoption of
TMDLs in Texas and will need to ensure that future TMDLs meet all applicable
requirements. The TCEQ is also the agency responsible for administering the National
Pollutant Discharge Elimination System in Texas and for issuing TPDES permits pursuant
to that program, and thus will need to ensure that future permits meet the applicable TMDL
requirements.

Friends of the Everglades v. South Florida Water Management District, 570 F.3d 1210
(11th Cir. 2009)

Case Summary: The issue was whether the transfer of water from one navigable body of
water to another is a “discharge of a pollutant” within the meaning of the Clean Water Act,
requiring an NPDES permit. While the case was still pending, the EPA promulgated its
NPDES Water Transfers Rule, which directly addressed the question presented in the
case. In promulgating that rule, the EPA explained that it wanted to clarify that water
transfers are not subject to regulation under the NPDES permitting program. The rule
defines water transfers as an activity that conveys or connects waters of the United States
without subjecting the transferred water to intervening industrial, municipal, or commercial
use [NPDES Water Transfers Rule, 73 Fed. Reg. 33,697-708 (June 13, 2008) [codified at
40 C.F.R. Section 122.3(i)]. The Court of Appeals noted that the EPA’s regulation was
entitled to deference if it was a reasonable construction of an ambiguous statute. The court
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concluded that the statutory language was ambiguous and moved on to consider whether
the EPA’s regulation, which accepts the “unitary waters theory” that transferring pollutants
between navigable waters is not an “addition ... to navigable waters,” was a permissible
construction of that verbiage. The court concluded that the EPA’s regulation adopting the
“unitary waters theory” was reasonable, and therefore a permissible construction, and that
unless the EPA rescinds or Congress overrides the regulation, the court must give effect to
it.

Impact on the TCEQ: Based on current regulation, the agency will not be required to issue
TPDES permits to persons who wish to move water from one stream to another. However,
it is anticipated that this case will be appealed to the U.S. Supreme Court.

South Florida Water Management District v. Miccosukee Tribe of Indians, 541 U.S. 95,
124 S.Ct. 1537 (2004)

Case Summary: The case involved the flood control and pumping operations of a water-
management district within Florida’s Everglades. The Eleventh Circuit Court of Appeals had
affirmed the district court’s ruling that the pumping station between two canals required an
NPDES permit. The case was appealed to the United States Supreme Court and in 2003,
the State of Texas filed an amicus brief supporting the South Florida Water Management
District based on the premise that state law controls water-right allocations. The U.S.
Supreme Court held that a point source as defined by the Clean Water Act would not be
exempt from NPDES permit requirements because it did not itself add pollutants. The
Supreme Court remanded the case to the district court and invited the parties to address
the “unitary water theory,” which suggests that the discharge of unaltered water from one
navigable water body to another would not require an NPDES permit because the definition
of navigable waters includes all waters of the United States. The proceedings in this case
were stayed pending appeal of the judgment in Friends of the Everglades v. South Florida
Water Management District (a related action described above involving similar parties). The
stay order was appealed, but the court ruled that it lacked jurisdiction to hear the appeal of
the district court’s stay order.

Impact on the TCEQ: The TCEQ is monitoring the Friends of the Everglades case to
assess the impact of this issue on TPDES permitting.

Natural Resources Defense Council v. U.S. E.P.A., 542 F.3d 1235 (9th Cir. 2008)
Case Summary: The issue in this case was whether the EPA has a "nondiscretionary duty"
to promulgate effluent limitation guidelines (ELGs) (which could include numerical limits on
the sediment in storm water runoff) and new source performance standards (NSPSs) for
storm water pollution discharges caused by the construction and development industry. The
Ninth Circuit held that the language of the Clean Water Act, when viewed in its entirety,
makes it clear that the Congress intended the promulgation of ELGs and NSPSs to be
mandatory once a point-source category was listed in a plan published in the Federal
Register.

Impact on the TCEQ: This could potentially affect how the agency currently regulates
storm water related to construction and development activities. Runoffs from construction
are currently regulated under the TCEQ'’s construction general permit. When the EPA
adopts ELGs and NSPS for construction storm water, TCEQ may be required to update its
rules and revise its construction general permit to be consistent with the EPA’s standards.
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Northern Plains Resource Council v. Fidelity Exploration and Development Corp.,
325 F.3d 1155 (9th Cir. 2003)

Case Summary: In this case, the Ninth Circuit held that the discharge of unaltered
groundwater into surface water required an NPDES permit, reasoning that, because the
groundwater altered the quality of the receiving water, it was a pollutant. At issue was
whether unaltered groundwater produced from the coal bed methane extraction process
was a “pollutant” under the Clean Water Act, and, if so, whether Montana state law could
exempt that water from the CWA'’s permitting requirements for discharge of a pollutant. The
Ninth Circuit concluded that the water was a pollutant subject to regulation under the CWA.
Looking at the plain language of the statute, the court reasoned that the water was a
pollutant because it was an industrial waste, even though it was unaltered groundwater,
since industrial waste includes “any useless byproduct derived from the commercial
production and sale of goods and services.” The court also determined that the water was a
“pollutant” under EPA regulations governing “produced water,” even if extraction did not
add any pollutants to the water. The court focused on the effect of the discharge on the
receiving water, citing the CWA'’s “antidegradation policy,” and found that discharge of the
water caused pollution under the CWA because it altered the quality of the receiving water.
The court explained that the CWA'’s requirement that the physical, biological, or chemical
integrity of the water be a “man-induced” alteration refers to the effect of the discharge on
the receiving water; it does not require that the discharged water itself be altered by
humans. After concluding that the discharge of unaltered groundwater was subject to
regulation under the CWA, the court concluded that neither the EPA nor the state of
Montana had authority to exempt discharges otherwise subject to the CWA because only
Congress may amend the CWA to create exemptions from regulation.

Impact on the TCEQ: This case has the potential to affect the types of discharges that
require authorization under a TPDES permit issued by the TCEQ. Although the RRC
regulates discharges associated with oil, gas, and geothermal exploration and development
in Texas, this opinion is broad enough to encompass discharges of unaltered groundwater
into surface water. Parties whose operations involve infiltrated or extracted groundwater
that will be discharged into waters of the state may need to obtain a TPDES permit if the
discharge affects the chemical, physical, or biological integrity of the receiving waters. This
could become an issue if the agency receives an application from a regulated entity, not
subject to RRC jurisdiction, for a permit to discharge unaltered groundwater into surface
water.

Northwest Environmental Advocates v. U.S. E.P.A., 537 F.3d 1006 (9th Cir. 2008)
Case Summary: This case involved a challenge to a regulation promulgated by the EPA in
1973, which exempted certain marine discharges from the permitting scheme of Clean
Water Act Sections 301(a) and 402. The district court concluded that the EPA had
exceeded its authority under the CWA in exempting these discharges from permitting
requirements and vacated the rule. The Ninth Circuit Court of Appeals affirmed the decision
of the district court. In response to the court’s decision, the EPA issued its 2008 Vessel
General Permit (VGP), which regulates discharges incidental to the normal operation of
vessels operating as means of transportation.

Impact on the TCEQ: The impact of this case and the EPA VGP will be considered in the
rulemaking to implement SB 2445 (81st legislative session) relating to boat-sewage
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disposal and designation of no-discharge zones. The VGP may have implications for
vessels operating in state waters in the Gulf of Mexico.

The Piney Run Ass’n v. The County Com’rs of Carroll County, Md., 523 F.3d 453
(4th Cir. 2008), cert. denied, 129 S.Ct. 258 (U.S. Oct. 6, 2008) (No. 08-96)

Case Summary: The association filed suit alleging that county commissioners violated the
Clean Water Act by discharging treated wastewater into a stream which exceeded the
thermal limitation set forth in the county’s NPDES permit. The Fourth Circuit Court of
Appeals held that, because the Maryland Department of the Environment was diligently
pursuing an enforcement action against a county for violating the thermal limitation set forth
in its NPDES permit for its wastewater treatment plant, the association was precluded from
bringing a citizen suit against the county under the CWA. In its analysis of the arguments,
the court noted that the CWA enforcement prosecutions will ordinarily be considered
“diligent” if the judicial action “is capable of requiring compliance with [the CWA] and is in
good faith calculated to do so,” and further observed that there is a presumption of
diligence arising from an agency enforcement action.

Impact on the TCEQ: The ability to file a citizen suit under the CWA where the TCEQ is
diligently pursuing an enforcement action for the same violation is precluded by this case.

Rapanos v. U.S., 547 U.S. 715, 126 S.Ct. 2208 (2006)

Case Summary: This case addressed the scope of the U.S. Army Corps of Engineers’
authority to regulate navigable waters under Section 404 of the Clean Water Act. The case
resulted in a plurality opinion, with two tests for determining whether certain waters are
jurisdictional waters for purposes of Section 404(b) of the CWA. The plurality held that, due
to the difficulty involved in drawing the line between wetlands and traditional navigable
waters, “waters of the United States” includes those wetlands with a continuous surface
connection to bodies that are “waters of the United States” in their own right. Justice
Kennedy’s concurring opinion set forth a “significant nexus” test, which states that if a water
body substantially affects the physical, chemical, and biological integrity of the navigable
water body, then it is jurisdictional.

Impact on the TCEQ: This holding addresses the scope of waters covered under the
definition of waters of the united states. The TCEQ is the agency charged with
implementing Texas’ Surface Water Quality Standards, as required by the CWA. Texas
wetlands play an important role in protecting surface water quality in Texas. Many of Texas’
streams and associated wetlands are non-navigable and as such may not be federal
jurisdictional water depending on whether they are adjacent to jurisdictional wetlands.
Corps of Engineers jurisdictional determinations for wetlands may affect the chemical,
physical, and biological integrity of downstream navigable waters, and may require
adjustments to TCEQ water quality planning. The TCEQ is responsible for conducting
Section 401 water quality certifications of the Corps Section 404 permits for discharge of
dredged or fill material into waters of the U.S, including wetlands. The purpose of these
reviews is to determine whether a proposed discharge will comply with state water quality
standards. The determination of whether certain waters are jurisdictional will determine
which permits require these certifications.

Examples of Post-Rapanos Interpretations: With the exception of the first two cases
below and the referenced EPA guidance, none of the following have direct precedential
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effect on Texas but they are indicative of how the issue is being addressed on a national
level.

e United States v. Lucas, 516 F.3d 316 (5th Cir. 2008)
The court used Justice Kennedy’s “significant nexus” test from Rapanos as the
standard for determining whether the wetlands were jurisdictional, but did not opine on
which Rapanos test was controlling.

e United States v. Chevron Pipe Line Co., 437 F. Supp. 2d 605 (N.D. Tex. June
28, 2006)
The district court explained that because Justice Kennedy failed to elaborate on the
“significant nexus” required in Rapanos, the court had to look to the prior reasoning in
the Fifth Circuit. The court observed that the Fifth Circuit had interpreted “the waters of
the United States” narrowly under the Oil Pollution Act, and explained that, without any
clear direction on determining a significant nexus, the district court would do exactly as
Chief Justice Roberts declared and “feel [its] way on a case-by-case basis.” The district
court then held that, as a matter of law in the Fifth Circuit, the connection of generally
dry channels and creek beds will not suffice to create a “significant nexus” to navigable
water simply because one feeds into the next during rare times of actual flow.

e Northern California River Watch v. City of Healdsburg, 496 F.3d 993 (9th
Cir. 2007)
The court concluded that the controlling opinion in Rapanos is that of Justice
Kennedy—to qualify as a navigable water under the CWA, the body of water itself need
not be continuously flowing, but that there must be a “significant nexus” to a waterway
that is in fact navigable.

e San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700 (9th Cir. 2007)
The court reasoned that, under the controlling regulations, the only areas that are
defined as waters of the United States by reason of adjacency to other such waters are
“‘wetlands,” and found improper the lower court’s finding that the pond at issue in the
case was a jurisdictional water because the same characteristics that justified
protection of adjacent wetlands applied to adjacent ponds.

e United States. v. Cundiff, 555 F.3d 200 (6th Cir. 2009)
The court determined that jurisdiction over certain wetlands was proper under each of
the primary Rapanos opinions and therefore did not decide which test controls in all
future cases.

e United States v. Gerke Excavating, Inc., 464 F.3d 723, 724-25 (7th Cir. 2006)
The court noted that, when a majority of the United States Supreme Court agrees only
on the outcome of a case and not on the grounds for that outcome, lower-court judges
are to follow the narrowest ground to which a majority of the justices would have
assented if forced to choose, observing that in Rapanos the narrowest ground was
Justice Kennedy’s “significant nexus” test.

e United States v. Johnson, 467 F.3d 56 (1st Cir. 2006)
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The Court of Appeals held that the United States could assert jurisdiction over the sites
at issue in the case by meeting either the standard set forth by Justice Kennedy in
Rapanos or by meeting the standard set forth by the plurality in the same case.

e United States v. Moses, 496 F.3d 984 (9th Cir. 2007)
The issue in this case was whether an intermittently running creek (water flowing for
two months per year) was a jurisdictional wetland for purposes of Section 404(b)
dredge and fill permitting. The Ninth Circuit reviewed the plurality opinion, Kennedy’s
concurring opinion, and the dissent in Rapanos, and determined that seasonally
intermittent streams can be “waters of the United States.”

e United States. v. Robison, 505 F.3d 1208 (11th Cir. 2007)

Concluded that Justice Kennedy’s “significant nexus” test provides the governing rule
in Rapanos.

EPA Guidance

On June 5, 2007, the EPA and the Corps issued guidance clarifying CWA jurisdiction
following the decision in Rapanos. The EPA and the Corps jointly reviewed the comments
received about the guidance and released a revised version on December 2, 2008.
According to this guidance, when there is no majority opinion in a U.S. Supreme Court
case, controlling legal principles may be derived from those principles espoused by five or
more justices, and thus regulatory jurisdiction under the CWA exists over a water body if
either the plurality’s or Justice Kennedy's standard is satisfied. The guidance sets forth
criteria to be used to determine which waters will be considered jurisdictional.

S.D. Warren Co. v. Maine Bd. of Environmental Protection, 547 U.S. 370 (2006)
Case Summary: Under Section 401 of the federal Clean Water Act, companies must
obtain state approval of any activity that may result in a discharge into navigable waters. In
this case, the U.S. Supreme Court ruled that operation of a dam to produce hydroelectricity
may result in a “discharge” into the navigable waters of the United States for purposes of
Section 401 of the Clean Water Act, and accordingly a federal license for such a dam
requires state certification that the dam will not violate water-protection laws.

Impact on the TCEQ: The TCEQ is the agency responsible for conducting Section 401
water quality certification reviews. This case requires the TCEQ to perform certification
reviews for dam operations. Note that, under TCEQ rules, Section 401 certification may be
waived.

Waterkeeper Alliance, Inc. v. E.P.A., 399 F.3d 486 (2d Cir. 2005)

Case Summary: The case involved an environmental group’s challenge to EPA rules
regarding confined animal-feeding operations (CAFOs). The Second Circuit vacated a
portion of EPA rules that allowed a permitting authority to issue CAFO permits without
reviewing the nutrient management plans (NMPs) and without including the NMP terms in
the permit. Also, the Second Circuit found that the rules must expressly allow for a public
meeting and for public input on the NMPs. In addition, the Second Circuit found that the
Clean Water Act prevents the EPA from imposing on CAFOs the obligation to seek an
NPDES permit or to demonstrate there is no potential for discharge.

Impact on the TCEQ: Currently, all CAFO operations are required to have NMPs. TCEQ
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reviews the NMPs prior to issuing authorization under the CAFO general permit and for
individual CAFO permits. In addition, the current general permit allows for a public meeting
for new or expanding CAFOs if significant public interest exists, but not for existing CAFOs.
The EPA promulgated revised regulations addressing the court’s decisions in Waterkeeper,
which became effective on December 22, 2008. These regulations revised the NPDES
permitting requirements (40 CFR Part 122) and Effluent Limitations Guidelines and
Standards (40 CFR Part 412) for CAFOs. The executive director is proposing rules to
address the outcome in the Waterkeeper’'s case that would require (1) an NMP to be
included in permit applications; (2) permitting authorities to review the NMPs and give the
public an opportunity for meaningful review and comment; (3) incorporation of the terms of
the NMP into the NPDES permit; and (4) establishment of a list of substantial changes to
the terms of facilities’ NMPs, thus triggering permit modification and public notice. The rules
would change the provision that allowed CAFOs to use a 100-year, 24-hour containment
structure to fulfill the “no discharge” requirement for new-source swine, veal-calf, and
poultry operations. This was replaced with a requirement that the facility demonstrate
through a rigorous modeling analysis that it has designed a containment system that will
comply with the “no discharge” requirement. The agency is currently working with
stakeholders to develop language for a proposed rule addressing the voluntary superior
performance new source performance standard for new swine, veal-calf, and poultry
operations.

Court Cases (Pending)

Edwards Aquifer Authority v. Day, 274 S.W.3d 742 (Tex. App.—San Antonio 2008,
writ requested)

Case Summary: This case is an appeal of the denial of an application to the Edwards
Aquifer Authority (EAA) to pump water for irrigation. The Days had requested approximately
700 acre-feet of groundwater for irrigation. An administrative law judge recommended that
a permit be issued for only 14 acre-feet of groundwater because the groundwater that was
pumped from the well, to a ditch, and then sent into a lake before it was pumped out on the
fields became state water not regulated by the EAA. The 14 acre-feet of groundwater that
was allowed went from the well, to a ditch, straight to the fields. The EAA issued this ruling
in a final order. The issues were whether the groundwater became state water when it
entered the watercourse, and whether Day had a vested right in the groundwater that could
be the subject of a “taking.” In the trial court, both sides filed motions for summary
judgment. The trial court granted the Days’ motion and reversed and remanded to the EAA
to issue permits in a larger amount (the amount to irrigate 150 acres of land), finding that
the groundwater that went in the lake was still groundwater. The trial court did not grant the
EAA’s motion for summary judgment on the Days’ “takings claims” in which it had argued
that the Days did not have a vested right to the groundwater. The court of appeals held that
the water became surface water when it entered the watercourse and that the Days did
have a vested right to the groundwater under their land. The court remanded to the EAA to
render judgment affirming the EAA’s final order. Both parties filed a petition for review in the
Texas Supreme Court in February, 2009. Additionally, the State of Texas filed a Response
to the Petition for Review on May 20, 2009 on the specific issue of the legal status of
groundwater and when it is considered state surface water for the purpose of administering
water rights.
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Impact on the TCEQ: If the Texas Supreme Court reverses the court of appeals’ ruling
that the groundwater became surface water when it enters the watercourse, that outcome
could affect the TCEQ. Current policy is that groundwater becomes surface water when it
enters a watercourse, except for groundwater based effluent being reused pursuant to the
Texas Water Code.

U.S. Bureau of Reclamation v. Elephant Butte Irrigation District, No. CV 97-0803
(D.N.M. filed 1997)

Case Summary: The U.S. Bureau of Reclamation sued the State of New Mexico, Elephant
Butte Irrigation District, El Paso County Water Improvement District No. 1, and the City of
El Paso, claiming that the water in Elephant Butte Reservoir belongs to the Bureau. The
State of Texas moved to intervene. The federal district court dismissed the case and all
counterclaims. The Bureau and the El Paso Water Improvement District No. 1 appealed,
and the case was heard in November of 2001. The Tenth Circuit, in United States v. City of
Las Cruces (2002), abated the Bureau’s suit and held that the states should have
adjudicated this issue first before the federal court became involved. The TCEQ has
completed adjudicating the Upper Rio Grande Basin. However, New Mexico’s adjudication
is ongoing.

Impact on the TCEQ: An agreement or court ruling that limits the State of Texas’
ownership or right to regulate water in the Bureau’s reservoirs could make the state subject
to federal administration of water rights in Elephant Butte.

Southeast Region and Southwest Region v. Texas Commission on Environmental
Quality, No. D1-GN-08-004466 (353rd Dist. Ct. Travis County, Tex. filed December
12, 2008)

Case Summary: The petition challenges the TCEQ’s final decision in the AquaTexas rate
case. The petition alleges that the commission erred when it found that AquaTexas had
adequately demonstrated that its water and wastewater systems were substantially similar
within the meaning of Section 13.145 of the Texas Water Code.

Impact on the TCEQ: A reversal of the TCEQ’s interpretation of TWC Section 13.145
could limit the ability of multisystem utilities to consolidate systems for rate making and
could increase the number of rate applications filed with the TCEQ each year.

Flagship Hotel, Ltd. v. City of Galveston, No. D-1-GN-09-000651 (250th Dist. Ct.,
Travis County, Tex. filed March 12, 2009)

Case Summary: Flagship appealed the commission's decision to dismiss its attempt to
seek refund of payments made to the City of Galveston for water service. Flagship is an in-
city customer of the Galveston municipally owned water system. The TCEQ has historically
maintained that it has no jurisdiction to review billing disputes involving in-city customers of
municipally owned utilities.

Impact on the TCEQ: A reversal of the TCEQ’s dismissal by this court could result in a
significant number of billing disputes filed with the TCEQ by in-city customers.

NWEA v. Gutierrez, No. 3:09-cv-17 (D. Or. filed January 6, 2009)

Case Summary: This case relates to Oregon's coastal nonpoint source pollution control
plan under the Coastal Zone Act Reauthorization Amendments of 1990. On December 19,
2008, the Northwest Environmental Advocates submitted to the National Oceanic and
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Atmospheric Administration (NOAA) and the EPA a notice of intent to sue if the agencies
could not prove that they consulted under Section 7 of the Endangered Species Act when
conditionally approving and fully funding Oregon’s Coastal Nonpoint Pollution Control
Program. On January 6, 2009, the NWEA filed suit against NOAA and the EPA for, among
other things: (1) not having the authority to conditionally approve Oregon’s program and (2)
failing to penalize Oregon for not developing an approved program by withholding funding
under Section 306 of the Coastal Zone Management Act and Section 319 of the Clean
Water Act. The CZMA is the enabling statute which encourages the protection,
development, restoration and enhancement of natural coastal resources, while the Coastal
Zone Reauthorization Act reauthorizes the CZMA and adds a new requirement that for
states that have approved coastal-zone management programs to develop and implement
coastal nonpoint control programs (CNP's).

Impact on the TCEQ: As a result of this lawsuit, the court could force NOAA and the EPA
to formally disapprove Oregon’s program and administer penalties. This lawsuit will affect
the other 12 states with conditional approvals, including Texas. The court could also require
NOAA and the EPA to undergo formal consultation on the Endangered Species Act for
Oregon’s CNP, which would set a precedent for all 34 other states with CNPs, including
Texas.

Hays Community Action Network and Barbara Stroud v TCEQ, No. D-1-GN-09-001773
(201st Dist. Ct., Travis County, Tex. filed June 3, 2009)

Case Summary: In June 2009, the Hays Community Action Network (CAN) and Barbara
Stroud sued the TCEQ, alleging that the commission should not have adopted the
administrative law judge's proposal for decision on the application by Hays County WCID
No. 1 for a wastewater permit and should not have issued the permit. Specifically, Hays
CAN and Barbara Stroud (a downstream landowner) filed a petition for review alleging that
(1) the commission made its decision to issue the permit as a result of an unlawful
procedure by permitting the applicant to introduce previously undisclosed expert opinion
evidence and calculations in support of the permit as modified by the non-unanimous
settlement agreement; (2) the commission’s decision to issue the permit is not supported
by evidence in the record; (3) the commission made an error of law by allowing the
applicant to introduce evidence of settlement negotiations; (4) the commission committed
an error of law and procedure by failing to require the applicant to establish an important
social or economic justification for degradation; and (5) the commission employed the
incorrect aquatic-life use for the receiving water.

Impact on the TCEQ: The outcome of this case will affect how the agency determines who
is an “affected person” for purposes of referring a case to the State Office of Administrative
Hearings for contested case proceeding. Additionally, the TCEQ’s interpretation and
implementation of the anti-degradation requirements in the Texas Surface Water Quality
Standards are being challenged in this case as well. Anti-degradation review is central to -
water quality permitting at the TCEQ. Currently, the agency uses narrative criteria for
nutrients such as phosphorus. In Hays CAN, the protestants are urging the court to require
the agency to use quantitative (numeric) criteria for nutrients. If the court agrees with the
argument, it would affect the way the agency has historically implemented the Texas
Surface Water Quality Standards.
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City of Aspermont v. Rolling Plains Groundwater Conservation Dist., 258 S.W. 3d
231 (Tex. App.—Eastland 2008, writ requested)

Case Summary: Rolling Plains filed suit against Aspermont after the city failed to file
monthly reports and refused to pay export fees for the water that it transported out of the
district. Rolling Plains sought to recover monetary damages in the form of fees and
penalties for each day of violation as well as attorney’s fees and costs. It also sought
declaratory relief from the court to order that Aspermont was subject to and must comply
with the water conservation rules and regulations. Aspermont filed a plea to the jurisdiction
and urged sovereign immunity. The trial court denied the plea to the jurisdiction. In the sole
issue on appeal, Aspermont argued that the trial court erred in denying its plea to the
jurisdiction and again urged its claim of sovereign immunity. Sovereign immunity bars a suit
against the state or its political subdivisions unless immunity has been waived or the
legislature has expressly consented to the suit, which it may do by statute or resolution.
Rolling Plains contended that immunity was waived by statute and by the regulatory nature
of the case. In deciding the case, the court looked to the enabling statutes and subsequent
legislation and found that there were no provisions in TWC Chapter 36 or in the enabling
statutes for the groundwater conservation district that clearly and unambiguously waived
the immunity of a municipality from suit for monetary damages. However, the Court also
found that the city was not immune from a suit that sought prospective relief in the form of a
declaratory judgment, injunction, or mandamus relief that would force the city to comply
with statutory regulations in the future. In so holding, the court reversed the trial court’s
order denying the plea to the jurisdiction regarding money damages for past-due fees,
penalties, attorney’s fees, and costs, but affirmed that portion of the order denying the plea
to the jurisdiction as to the causes of action seeking a construction of the applicable
legislation and a declaration that the city was subject to and must comply with the
applicable rules and regulations.

Impact on the TCEQ: If the Texas Supreme Court decides to grant the writ for review of
the Eastland court’s decision, the outcome of that holding could affect the TCEQ’s authority
to seek administrative or civil penalties against municipalities, although the TCEQ would
assert that its statutory authority to pursue enforcement is distinguishable.

State of Texas v. Michael Joseph Rhine, 255 S.W.3d 745, (Tex.App.—Fort Worth
2008, pet. granted)

Case Summary: This case is a constitutional challenge to a provision of the Texas Water
Code that creates criminal penalties for violating TCEQ rules adopted under the Texas
Clean Air Act. The challenge alleged that this provision of the TWC is void as a result of the
legislature’s unconstitutional delegation of its authority to an executive-branch agency in
violation under the Texas Constitution’s nondelegation doctrine. The trial court found that
the provision was void as an unconstitutional delegation of authority and the state
appealed. The Fort Worth Court of Appeals held that the TCEQ is a public entity for
purposes of the nondelegation doctrine; the legislature could not practically and efficiently
have exercised the powers delegated to the TCEQ to control outdoor burning of waste and
combustible materials; and the statute included adequate limitations and guidelines such
that it was not an unconstitutional delegation of power. The Court of Criminal Appeals
granted a petition for discretionary review and oral arguments were heard in February of
2009. On September 23, 2009 the Court of Criminal Appeals affirmed the judgment of the
Court of Appeals and remanded the case to the trial court for further proceedings. The
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Court held that the legislature declared a policy and set standards and limitations on the
authority delegated to the TCEQ that are capable of reasonable application, provide
guidance, and limit discretion, it has not unconstitutionally delegated to the TCEQ authority
more "properly attached to" the legislature and, therefore, there is no violation of the
separation of powers principle of Art. Il, Section I, of the Texas Constitution. Mr. Rhine may
still appeal the ruling to the U.S. Supreme Court.

Impact on the TCEQ: If the provision is found to be an unconstitutional delegation of the
legislature’s authority, the TCEQ would be unable to obtain criminal prosecution for an
intentional or knowing violation of TCEQ rules adopted under the Texas Clean Air Act.
Additionally there are other criminal statutes in the Texas Water Code which also create
criminal penalties for intentional or knowing violations of TCEQ rules adopted under
legislative authority. These statutes may also face similar constitutional challenges.

I. What are your agency’s biggest opportunities for improvement in the future?

The TCEQ has several opportunities to improve on its ability to constructively engage with
the public, elected and appointed officials, and the regulated community. These
opportunities will be driven by such challenges as addressing the needs of a growing
population and increasing scrutiny from the federal government, while maintaining both
environmental protection and economic prosperity.

These challenges are not faced by Texans alone. National and even international concerns
will add further demands for effective environmental management. The answers to these
challenges will be found in proactive, innovative responses and creative solutions by the
TCEQ and its partners. The TCEQ will face these challenges and others by building on the
environmental successes already achieved in Texas.

Building Relationships and Partnerships

The need to address ever changing federal laws and regulations presents the TCEQ with
the opportunity to work in partnership with the federal government on the goal of improving
Texas' environment.

The agency has worked over many years with various authorities across the state in
developing required federal clean-air plans and these relations will continue as the need for
revisions to those plans are needed. These partnerships are especially relevant in light of
the EPA’s questioning the state’s implementation of components of the federal Clean Air
Act.

There will be more demand for the state’s water resources. Pressure on the state’s water
supply is further intensified by an ongoing drought and driving need to ensure sufficient
resources and authority to manage limited resources. The agency has worked to maintain a
safe and adequate drinking water supply. The state's growing water needs will facilitate the
TCEQ’s effort to actively engage in discussions with citizens, regulated entities, sister state
agencies and the legislature about the future direction of the state's water policy.

TCEQ is encouraged by the public’s interest in the environment and will draw on this
interest to educate citizens about how potential lifestyle changes involving conservation and
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practical alternatives can improve the environment. For example, turning off unneeded
lights or switching to energy-efficient bulbs, using rainwater to irrigate landscapes, and
proper disposal of electronic waste can protect the environment.

The TCEQ will also take the opportunity to build on its successes with Mexico (including
Mexican border states) to address joint environmental problems and find common
solutions.

Technologies
Mobile emissions across the state, as well as ever changing federal clean air standards,

represent additional challenges today and into the future. Existing state programs have
decreased the ozone levels in many communities while other programs have reduced
emissions of nitrogen oxides from older heavy-duty vehicles and equipment by over
100,000 tons since 2002. In a world of increasing emissions, the challenge to meet federal
clean-air standards represents an opportunity for the TCEQ to advance the use of
emerging technologies in emission reductions and controls so that the state’s air quality can
continue to improve.

There will also be more rigorous scrutiny of how TCEQ maintains the quality of the state’s
water. The population of the state is expected to double by 2050. With more people come
more regulated entities and both bring the possibility of additional pollutants entering the
state’s waterways. Existing programs have demonstrated a reduction in pollutant loading to
Texas streams as measured by a reduction in biochemical oxygen demand. However, the
demand for clean, usable water will require the TCEQ to engage in discussions with its
stakeholders regarding water policy. Additionally, the challenge to keep the state’s water
clean and usable affords the TCEQ the opportunity to aggressively promote the use of
emerging water-related technologies.

Monitoring
Increasing the use of monitoring technologies will position the agency to make

determinations based on the most current scientific data derived from the most advanced
tools available. For example, Harris County and the surrounding area is one of the most
heavily monitored areas in the state and indeed the nation. Information from all these
monitors indicates where progress has been made and where more work is needed.

Information Technology

In response to the public’s interest in the environment, and the demand for ever increasing
amounts of information, the TCEQ will use emerging information technologies to
communicate dynamically with interested parties.

Agency Staffing

While meeting the external challenges of the environment, the TCEQ must also answer an
internal challenge: maintaining and deploying its professional and highly technically skilled
workforce in a manner that most effectively and efficiently meets the needs of the state.
Additionally, the TCEQ will need to ensure it has adequate resources to maintain and build
upon the need for personnel across the state.

By retaining skilled professionals in Austin and around the state, TCEQ ensures that it has
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the appropriate professional and technical staff to thoughtfully, consistently, and timely
respond to a complex array of issues. However, staffing challenges also provide an
opportunity to continually evaluate the use of agency resources to determine the best
combination of personnel to address the needs of both the public and the regulated
community.

As shown, the TCEQ faces many challenges over the coming years. However, by building
on current policies that have afforded environmental benefits, the agency has positioned
itself to offer the best possible protection of the state’s human and natural resources
consistent with sustainable economic development.

J. In the following chart, provide information regarding your agency’s key performance
measures included in your appropriations bill pattern, including outcome, input, efficiency,
and explanatory measures. See Example 2 or click here to link directly to the example.

Texas Commission on Environmental Quality
Exhibit 2: Key Performance Measures — Fiscal Year 2008

FY 2008 FY 2008
Key Performance Measures Fl‘";fggts Actual Performance % (;fa?;;ual
GOAL A: Assessment, Planning and Permitting
OUTCOMES:
Annual percentage of stationary and
mobile source pollution reductions in 6% 3% 50%

non-attainment areas

Nitrogen oxides (NO,) emissions
reduced through the Texas Emissions 70 18.50 26.43%
Reduction Plan (TERP)

Annual percentage reduction in
pollution from permitted wastewater

facilities discharging to the waters of 0.10% 0.36% 360%
the state

Percentage of Texas surface waters

meeting or exceeding water quality 67% 64.30% 95.97%
standards

Annual percentage reduction in

disposal of municipal solid waste -0.02% 7% 35,000%
(MSW) per capita

Anr_lual percen_tage decrease in the 20, 3% 150%
toxic releases in Texas

Percentage of scheduled licensing 100% 90% 90%

activities complete

A.1.1 Strategy: Air Quality Assessment and Planning

OUTPUTS:

Number of point source air quality o
assessments 2,000 1,965 98.25%
Number of area source air quality o
assessments 2,500 2,577 103.08%
Number of mobile source air quality o
assessments 1,250 1,268 101.44%
Tons of NO, reduced through TERP 28,611 18,218 63.67%
Number of new technology grant 62 74 119.35%

proposals reviewed
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Number of vehicles repaired or

replaced through LIRAP assistance 15,000 18,492 123.28%
EFFICIENCIES:
Ave_ra_ge cost of LIRAP vehic_:le $525 $504.61 96.12%
emissions repairs and retrofits ) ’
Average cost/ton of NO, reduced
through TERP $5,000 $7,816 156.32%
Average number of days to review a 1 150 150%
grant proposal )

A.1.2 Strategy: Water Assessment and Planning
OUTPUT:
Number of surface water assessments 67 65 97.01%
Number of groundwater assessments 60 59 98.33%

A.1.3 Strategy: Waste Assessment and Planning
OUTPUT:
Number of MSW facility capacit
ASoaaronts y y 250 246 98.40%
EFFICIENCIES:
Average cost per MSW facilit
capacﬂy assessment ! $35 $32.30 92.29%

A.2.1 Strategy: Air Quality Permitting
OUTPUT:
Number of state and federal new-
source-review air quality permit 5,800 4,744 81.79%
applications reviewed
Number of federal air quality operating 1100 868 78.91%
permits reviewed ' )
A.2.2 Strategy: Water Resource Permitting
OUTPUT:
Number of applications to address 18.158 20.921 111.36%
water quality impacts reviewed ’ ’ )
Number of CAFO authorizations
reviewed 90 123 136.67%
A.2.3 Strategy: Waste Management and Permitting
OUTPUT:
Number of non—hazardous waste 236 232 98.31%
permit applications reviewed )
Number of hazardous waste permit 160 198 123.75%
applications reviewed )
A.2.4 Strategy: Occupational Licensing
OUTPUT:
Number of examinations administered 10,500 11,681 111.25%
GOAL B: Drinking Water and Water Utilities
OUTCOMES:
Percentage of Texas population
served by public water systems which 94% 96% 102.13%
meet drinking water standards
B.1.1 Strategy: Safe Drinking Water
OUTPUT:
Number of public drinking water
systems which meet primary drinking 6,200 6,341 102.27%
water standards
Number of drinking water samples 36.051 46 657 129.42%
collected ’ ’ )
B.1.2 Strategy: Water Utilities Oversight

OUTPUT:
Number of utility rate reviews 100 97 97%
performed

GOAL C: Enforcement and Compliance Support
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OUTCOME:

Percentage of inspected or

. . AR . 98% 94.70% 96.63%
investigated air sites in compliance
Percen? of mspecte_q or |_nvest|gaFed 97% 99.30% 102.37%
water sites and facilities in compliance
Percentage of inspectedor 97% 93.70% 96.60%
investigated waste sites in compliance
Percentage of identified noncompliant
sites anq facilities for which t'lmelly and 85% 82.90% 97.53%
appropriate enforcement action is
taken
Percentage of administrative penalties 88% 87.40% 99.32%
collected
C.1.1 Strategy: Field Inspections and Complaints
OUTPUTS:
Number of inspections and 13,000 11,280 86.77%
investigations of air sites
Number of inspections and 34,000 36,446 107.19%
investigations of water rights sites
Number of inspections and
investigations of water sites and 8,500 8,705 102.41%
facilities
Number of inspections and
investigations of livestock and poultry 700 628 89.71%
operation sites
Number of inspections and 7.358 8,511 115.67%
investigations of waste sites
C.1.2 Strategy: Enforcement and Compliance Support
OUTPUTS:
Numbgr of environmental laboratories 300 248 82.67%
accredited
Number of small pusmess and local 54,000 108,623 201.15%
governments assisted
GOAL D: Pollution Cleanup
OUTCOME:
Percentage of_Ieaklng petroleum 88% 90% 102.97%
storage tank sites cleaned up
lF‘I’Ft)arcentage of Superfund sites cleaned 57% 63.57% 111.53%
Percent of voluntary and brownfield
cleanup properties made available for
commercial or industrial 65% 67.20% 103.38%
redevelopment, community, or other
economic reuse
D.1.1 Strategy: Storage Tank Administration and Cleanup
OUTPUTS:
Number of Petroleum Storage Tank
Reimbursement Fund applications 3,500 2,673 76.37%
processed
D.1.2 Strategy: Hazardous Materials Cleanup
OUTPUTS:
Number of voluntary and brownfield 80 109 136.25%
cleanups completed
Number_of Superfund sites in Texas 67 48 71.64%
undergoing evaluation and cleanup
Number of Superfund cleanups 4 4 100%
completed
Number of Dry C]eaner Rgmedlatlon 30 31 103.33%
program applications received
GOAL E: River Compact Commissions
OUTCOMES:
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Percentage received of Texas'
equitable share of quality water
annually as apportioned by the
Canadian River Compact

100%

35%

35%

Percentage received of Texas'
equitable share of quality water
annually as apportioned by the Pecos
River Compact

100%

217%

217%

Percentage received of Texas'
equitable share of quality water
annually as apportioned by the Red
River Compact

100%

100%

100%

Percentage received of Texas'
equitable share of quality water
annually as apportioned by Rio
Grande Compact

100%

94%

94%

Percentage received of Texas'
equitable share of quality water
annually as apportioned by the Sabine
River Compact

100%

98%

98%
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lll. HISTORY AND MAJOR EVENTS

Provide a timeline of your agency’s history and key events, including:

o the date your agency was established;

* the original purpose and responsibilities of your agency;

e major changes in responsibilities or statutory authority;

e changes to your policymaking body’s name or composition;

o significant changes in state/federal legislation, mandates, or funding;

o significant state/federal litigation that specifically affects your agency’s operations; and

* Kkey changes in your agency’s organization (e.g., a major reorganization of the agency’s
divisions or program areas).

See History and Major Events Examples or click here to link directly to an example.

Historical Perspective
The history of natural resource protection by the State of Texas is one of gradual evolution
from protecting the right of access to natural resources (principally surface water) to a
broader role in protecting public health and conserving natural resources for future
generations of Texans.

Major Events in TCEQ History

Natural resource programs were established in Texas at the turn of the 20th century,
motivated initially by concerns over the management of water resources and water rights.
In parallel with developments in the rest of the nation, and at the federal level, state natural
resource efforts broadened in mid-century to include the protection of air and water
resources, and later to the regulation of the generation of hazardous and non-hazardous
waste. During the 1990s, the Texas Legislature repositioned state agencies to make
protecting natural resources more efficient by consolidating programs. This trend
culminated in the creation of the Texas Natural Resource Conservation Commission in the
fall of 1993 as a comprehensive environmental protection agency. Sunset legislation
passed by the Texas Legislature in 2001 continued the agency until 2013 and changed its
name to the Texas Commission on Environmental Quality. During the special session of the
81st Legislature (2009), legislation was adopted amending the 2013 date to 2011.

The major events in the history of the TCEQ are outlined below. Federal items of
importance are in bold.

1905
e The legislature authorizes the creation of the first drainage districts.

1913
e The Irrigation Act creates the Texas Board of Water Engineers to establish
procedures for determining surface water rights.

1919
e The legislature creates freshwater supply districts.
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1925
e The legislature organizes water control and improvement districts.

1929
e The legislature creates the first river authority (the Brazos River Authority).

1945

e Legislation authorizes the Texas Department of Health to enforce drinking water
standards for public water supply systems.

1949
e State legislation declares that groundwater is private property.

e The legislature creates underground water conservation districts.

1953

e The legislature creates the Texas Water Pollution Control Advisory Council in the
Department of Health as the first state body charged with dealing with pollution-related
issues.

1956
e The U.S. Congress passes the Water Pollution Control Act.

e Texas' first air quality initiative is established when the state Department of Health
begins air sampling.

1957

e The legislature creates the Texas Water Development Board to forecast water
supply needs and fund water supply and conservation projects.

1959
e The U.S. Congress passes the Atomic Energy Act.

1961

e The Texas Pollution Control Act establishes the Texas Water Pollution Board and
eliminates the Water Pollution Advisory Council, creating the state’s first true pollution
control agency.

e A water-well drillers’ advisory group is established.

e The Injection Well Act is passed, authorizing the Texas Board of Water Engineers to
regulate waste disposal (other than from the oil and gas industry) into the subsurface
through injection wells.
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1962
e The Texas Board of Water Engineers becomes the Texas Water Commission, with
additional responsibilities for water conservation and pollution control.

e The Texas Water Pollution Board adopits its first rules and regulations.

1963
e Congress enacts the federal Clean Air Act.

1965
e The Texas Clean Air Act establishes the Texas Air Control Board in the Department
of Health to monitor and regulate air pollution in the state.

e The Texas Water Commission becomes the Texas Water Rights Commission, and
functions not related to water rights are transferred to the Texas Water Development
Board.

1967

e The Texas Water Quality Act establishes the Texas Water Quality Board (TWQB),
assuming all functions of the Water Pollution Control Board. The TWQB adopts its first
rules.

e The Texas Air Control Board adopts its first air-quality regulations.

1969
e Texas takes over most federal air-monitoring responsibilities.

e The Texas Solid Waste Disposal Act authorizes the TWQB to regulate industrial
solid waste, and the Texas Department of Health to regulate municipal solid waste.

e A presidential order creates the U.S. Environmental Protection Agency (EPA).

1970
e The federal Clean Air Act is amended, requiring states to develop State
Implementation Plans (SIPs).

1971
e The EPA adopts National Ambient Air Quality Standards (NAAQS).

e The legislature first authorizes municipal utility districts.

e The Texas Air Control Board establishes an air permits program.

1972
e Congress passes the federal Clean Water Act.
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e The Texas Air Control Board submits its first SIP to the EPA. It also deploys the first
continuous air monitoring station.

1973

e Thelegislature removes the Texas Air Control Board from the Department of Health,
making it an independent state agency.

1974

e Texas et al. vs. the U.S. EPA challenges the EPA’s plan for controlling ozone in
Texas.

e The Texas Air Control Board completes deployment of the first continuous
monitoring network.

e Congress passes the Safe Drinking Water Act.

1976
e Congress passes the Resource Conservation and Recovery Act (RCRA) to
govern the disposal of all types of solid and hazardous wastes.

1977
e The federal Clean Air Act and Clean Water Act are amended.

e The legislature creates the Texas Department of Water Resources (TDWR) by
combining the three existing water agencies. A six-member board is set up as a policy-
making body for the new agency. The Texas Water Development Board (TWDB) is
retained as the legislative and policy-making body. The Water Rights Commission is
renamed the Texas Water Commission and sits as a quasi-judicial body that rules on
permits. The Water Quality Board is abolished.

1979
e The Texas Air Control Board submits revisions of the SIP to the EPA.

1980

e Congress passes the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), better known as the Superfund bill, to
provide funding for the cleanup of contaminated sites.

e Congress passes the Federal Low Level Radioactive Waste Act.

e The Texas Air Control Board submits to the EPA a plan to address lead pollution.

1982
e Texas receives authorization from EPA for underground injection control.
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1984
e Congress passes the Hazardous and Solid Waste Amendments to the RCRA.

e Texas receives final RCRA authorization from EPA.

1985

e Congress passes amendments to the 1980 Federal Low Level Radioactive
Waste Act.

e The legislature dissolves the Department of Water Resources and transfers
regulatory enforcement to the recreated Texas Water Commission, and planning and
finance responsibilities to the recreated Water Development Board.

e The legislature moves the Water Rates and Utilities Services Program from the
Public Utility Commission of Texas to the newly created Texas Water Commission.

e The Texas Air Control Board mobile sampling laboratory is first deployed.

1986

e Congress passes the Superfund Amendments and Reauthorization Act,
reauthorizes CERCLA, and creates the Toxics Release Inventory.

e Congress amends the Safe Drinking Water Act.

1987
e Congress passes the federal Water Quality Act of 1987.

e Texas establishes an EPA-approved state wellhead-protection program.

1989
e The legislature expands and funds Petroleum Storage Tank (PST) Program.

e The Texas Radiation Control Act authorizes the Texas Department of Health to
license the disposal of radioactive waste.

1990
e Congress adopts the federal Clean Air Act Amendments of 1990.

e Congress passes the Federal Oil Pollution Act.

1991

e The Texas Air Control Board is expanded to implement the 1990 Amendments to the
Federal Clean Air Act.

e The legislature, in special session, creates the Texas Natural Resource
Conservation Commission (TNRCC), to be effective September 1, 1993. Preparation
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begins for the consolidation of the Texas Water Commission and the Texas Air Control
Board into the TNRCC.

1992
e The Texas Water Commission acquires responsibility for drinking water, municipal

solid waste, and the licensing of radioactive substances from the Texas Department of
Health.

e The Water Well Drillers Board and the Board of Irrigators are merged into the Texas
Water Commission.

1993

e The TNRCC begins operations, thereby consolidating for the first time regulatory
programs for air, water, and waste.

e The legislature adopts HB 1920, which establishes the Tax Relief for Pollution
Control Equipment Program to be administered by the TNRCC.

1995

e The EPA establishes the Environmental Performance Partnership Grant (PPG)
Program. The PPG provides federal funds to states to administer environmental
programs such as Section 106 Surface Water, Section 105 Air, Public Drinking Water,
Section 319 Non-point Source, and Resource Conservation and Recovery Act (RCRA).

1997

e The legislature transfers regulation of water-well drillers from the TNRCC to the
Texas Department of Licensing and Regulation.

e The legislature returns oversight of uranium mining, processing, and by-product
disposal oversight to the Texas Department of Health.

e The TNRCC concludes a Performance Partnership Agreement with the EPA,
allowing limited flexibility in federally funded program organization and funding. The aim of
the agreement is to allocate resources most appropriately throughout Texas on a regional
basis.

e Thelegislature adopts SB 1, mandating water conservation planning for large water
users and requiring development of drought contingency plans by public water suppliers.

1998
e The EPA delegates to Texas the National Pollutant Discharge Elimination System
(NPDES) program.

1999

e The legislature transfers the functions of the Texas Low-Level Radioactive Waste
Disposal Authority to the TNRCC.
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e The legislature adopts HB 801, which modifies the permitting process for permits
administered by the agency for which public notice and opportunity for a hearing are
required. The legislation requires early public notice, encourages early public involvement,
and requires substantive public comment and agency response. This legislation
establishes criteria that would limit the scope of hearings by requiring referral of discrete
issues that are in dispute and material to the decision of the commission. This process
applies to permits issued by the agency under Chapters 26 and 27 of the Texas Water
Code and Chapters 361 and 382 of the Health and Safety Code.

2001
e The agency is continued for 12 years under HB 2912, which includes a provision to

change the TNRCC’s name to the Texas Commission on Environmental Quality (TCEQ)
by January 1, 2004.

e The legislature transfers responsibility for environmental laboratory accreditation,
and certification of residential water treatment specialists from the Texas Department of
Health to the TNRCC.

¢ The Texas Environmental Health Institute is created by joint agreement between the
TNRCC and the Texas Department of Health to identify health conditions related to living
near a federal or state Superfund site.

e The Texas Emissions Reduction Plan (TERP) is established by the legislature to be
administered by the TNRCC, the comptroller, the Public Utility Commission of Texas, and
the Texas Council on Environmental Technology.

2002
e The agency formally changes its name on September 1 from the TNRCC to the
TCEQ.

2003

e Under HB 1365 the Texas Legislature provides a stable funding source for TERP
program activities under the TCEQ and ends funding for TERP-related programs under the
Comptroller and the Public Utility Commission of Texas.

e The Texas Legislature establishes a program to regulate and remediate dry cleaning
facilities at the TCEQ with passage of HB 1366.

e Through HB 1567, the legislature provides for the licensing of a facility for disposal of
low-level radioactive waste (LLRW) and establishes procedures for the agency to accept
and assess license applications from businesses to dispose of LLRW.

e The Texas Legislature, in the third called session, passes HB 37, which transfers the

technology research and development program within the TERP from the Texas Council
on Environmental Technology to the TCEQ.
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e The agency implements the Permit Time-Frame Reduction Project, designed to
shorten the time it takes to review major uncontested permits.

2004

e The agency initiates the Environmental Monitoring and Response System, designed
to improve the TCEQ’s ability to measure environmental conditions in real time, notify the
public of potential threats, and respond quickly and proactively.

2005
e The TCEQ undertakes comprehensive review and overhaul of the state’s municipal
solid waste regulations.

e TCEQ personnel are directed by the commissioners to begin a comprehensive
review, including extensive public involvement, of the agency’s enforcement process.

e The Texas Legislature authorizes the Clean School Bus Program with passage of
HB 34609.

2006

e The TCEQ reviews the extensive public comments on the agency’s enforcement
process. The commissioners adopt a number of significant revisions to the process,
including a pilot field-citation program which began on March 13, 2006.

e On March 1, 2006, the TCEQ adopts a major revision, streamlining, and
improvement of state regulations on municipal solid waste.

2007

e The Texas Legislature passes SB 1604, which transfers regulatory authority from the
Department of State Health Services (DSHS) (formerly Department of Health) to the TCEQ
for commercial radioactive waste processing, uranium mining, and by-product disposal.

e SB 1604 also addresses the process for TCEQ review of a pending application
submitted to DSHS for a by-product disposal facility proposed for Andrews County.

¢ In addition, SB 1604 addresses the TCEQ’s underground injection control program
for regulation of in situ uranium mining and requires the TCEQ to administer a new state
fee for the disposal of radioactive wastes other than low-level radioactive waste.

e SB 1436 transfers the responsibility for the National Floodplain Insurance Program
from the TCEQ to the TWDB.

e Passage of SB 12 extends the TERP through August 2013. It also expands the uses
of TERP funds, including use by the Clean School Bus Program.

e SB 12 also amends the Low-Income Vehicle Repair Assistance, Retrofit, and
Accelerated Vehicle Retirement Program (LIRAP) to enhance its availability and increase
grant amounts for the purchase of new vehicles.
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e The legislature extends the reimbursement program for leaking underground storage
tanks from 2008 to 2012 and requires insurance companies to notify the TCEQ if the
owner of a petroleum storage tank has cancelled or failed to renew insurance coverage.

e The legislature passes HB 2714 that requires computer manufacturers to establish
recycling programs for computers of their own brand.

e The legislature passes SB 3 and HB 3 and HB 4, which amend various sections of
the Texas Water Code and set out a new regulatory approach for ensuring surface water
to meet the environmental flow needs of river, bay, and estuary systems.

e The legislature grants property owners the right to register and participate in the Dry
Cleaner Remediation Fund and imposes additional fees and restrictions on the use of
perchloroethylene.

e HB 3732 establishes incentives such as property tax exemptions and expedited permit
processing for the use of clean coal, biomass, petroleum coke, solid waste, or new liquid fuel
technology in generating electricity.

e The TCEQ adopts the Texas BART (Best Available Retrofit Technology) rule,
requiring emission controls for certain industrial facilities emitting air pollutants that
contribute to regional haze.

e The Rio Grande Watermaster announces the receipt of more than 224,000 acre-feet
of water from Mexico at the Amistad reservoir near Del Rio, effectively eliminating Mexico's
water debt to the United States.

e On December 18, 2007, the governor submits to the EPA his recommendation that
all areas of Texas meet the revised 24-hour standard under NAAQS for fine particulate
matter (PM,.5).

2008

e Inearly 2008, the TCEQ upgrades its electronic permitting system (ePermits) for
submissions of applications for the storm water general permit. After the program
upgrade, usage rose from 22 percent to 53 percent.

e The TCEQ responds to the aftermath of Hurricane Ike and participates in a massive
recovery effort.

e On March 12, 2008, the EPA revises the 1997 eight-hour ozone NAAQS of 0.08
parts per million (ppm) by lowering the standard to 0.075 ppm.

e On May 20, 2008, the EPA proposes to lower the NAAQS standard for lead
from the current 1.5 micrograms of lead per cubic meter of ambient air.

I11. History and Major Events 53 TCEQ



e Asrequired by the Federal Clean Air Act, the governor of each state provides to EPA
the list of areas that the state believes are not meeting the federal ozone standard. To
assist the governor in providing that list the commission makes recommendations to the
governor in December on what areas in Texas did not meet the revised ozone standard.

2009
¢ In March 2009, the governor submits to EPA the list of areas in Texas that do
not meet the 0.075 ppm eight-hour ozone standard.

e HB 1796 extends TERP through 2019 and establishes the New Technology
Implementation Program within TERP.

e SB 1759 establishes the Texas Clean Fleet Program within TERP.

e SB 361 requires water and sewer service providers to submit emergency
preparedness plans to demonstrate their ability to provide emergency operations.

e HB 3547 gives additional enforcement authority to the TCEQ if an owner or operator

of a dry cleaning facility or drop station does not properly register as required under Texas
statutes.
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IV. POLICYMAKING STRUCTURE

A. Complete the following chart providing information on your policymaking body members.

Texas Commission on Environmental Quality
Exhibit 3: Policymaking Body

Member Name

Term/
Appointment Dates/
Appointed by
(e.g., Governor,
Lt. Governor, Speaker)

Qualification
(e.g., public member, industry
representative)

City

Commissioner Buddy Garcia

Appointed on Jan. 25, 2007, by
Governor Perry. Term expires
Aug. 31, 2011.

Former advisor to Governor
Rick Perry and Senator Eddie
Lucio specializing in
environmental, coastal, and
border issues

Former Deputy Secretary of
State

B.A. in Political Science,
Texas State University

Austin, Texas

Commissioner Bryan W.
Shaw, Ph.D. - Chairman

Appointed on Nov. 1, 2007, by
Governor Perry. Term expires
Aug. 31, 2013.

Associate Professor,
Biological and Agricultural
Engineering Department,
Texas A&M University (TAMU)

Ph.D., University of lllinois,
Urbana-Champaign

B.A. and M.S. in Agricultural
Engineering, TAMU

Bryan, Texas

Commissioner Carlos
Rubinstein

Appointed on Aug. 31, 2009,
by Governor Perry. Term
expires Aug. 31, 2015.

Former City Manager for City
of Brownsville, Texas

Former Deputy Executive
Director of TCEQ

Serves on the Governmental
Advisory Committee that
provides advice to the EPA
Administrator on NAFTA

Bachelor of Science in Biology
and Chemistry, University of
Texas - Pan American

Austin, Texas
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B. Describe the primary role and responsibilities of your policymaking body.

Three full-time commissioners are appointed by the governor to establish overall agency
direction and policy, and to make final determinations on contested permitting and
enforcement matters. Consistent with the agency’s philosophy, the commissioners:

e base decisions on the law, common sense, good science, and fiscal responsibility;

e ensure that regulations are necessary, effective, and current;

e apply regulations clearly and consistently;

e ensure consistent, just, and timely enforcement when environmental laws are
violated;

e ensure meaningful public participation in the decision-making process;

e promote and foster voluntary compliance with environmental laws and provide
flexibility in achieving environmental goals; and

e hire, develop, and retain a high-quality, diverse workforce.

C. How is the chair selected?

The chair is selected by the governor, as set forth in Section 5.058 of the Texas Water
Code.

D. List any special circumstances or unique features about your policymaking body or its
responsibilities.

The commission has jurisdiction and responsibilities over a variety of issues within the air,
water, and waste programs. The commissioners are the ultimate decision makers on policy
directions taken by the agency and contested matters requiring resolution. Because of the
large breadth of subject matters the commission regulates, the working knowledge
exhibited and exercised by the commissioners is necessarily unique and invaluable.

Chapter 5, Subchapter C, of the Texas Water Code contains the specific criteria that a
person must meet for appointment as a commissioner.

E. In general, how often does your policymaking body meet? How many times did it meet in FY
2008? In FY 2009?

In general, the commission meets every two weeks in open session. On occasion, the
commission may also meet three times during a four-week period. During FY 08, the
commission met in Agenda 26 times and in Work Session 5 times. During FY 09, the
commission met in Agenda 23 times, which included one emergency Agenda. No Work
Sessions were held in FY 09.

Additionally, the commission can schedule Work Sessions to work on and discuss policy or
other agency matters.
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F. What type of training do members of your agency’s policymaking body receive?

The nature and content of the required commissioner training is set forth in Section 5.0535
of the Texas Water Code. This broad spectrum of subject matter training is provided to
each newly appointed commissioner by knowledgeable staff from various programs across
the agency. In addition to oral training, detailed written materials on all aspects of
commission operations are developed and provided to each newly appointed
commissioner.

Each commissioner also completes training on ethics, and on statute-specific
responsibilities and procedures, including the Open Meetings Act, the Public Information
Act, and the Administrative Procedures Act.

G. Does your agency have policies that describe the respective roles of the policymaking body and
agency staff in running the agency? If so, describe these policies.

The agency maintains detailed delegation documents, setting forth the specific functions
delegated from the commission to the executive director. Decision-making authorities that
fall within the purview of the executive director are also set out in rules on a case-specific
basis. The statutory authorities underlying the respective roles are found in Texas Water
Code, Sections 5.113, 5.122, and 5.221.

TCEQ's Employee Ethics Policy, OPP 12.08, advises all employees of potential conflicts of
interest, how to avoid them, and requires disclosure of actual and potential conflicts. The
policy clearly defines "interested persons” (i.e., those who have business before and with
the commission and/or the agency) and when interactions with these groups may cause
conflicts of interest to arise. Employees are also advised that violations of the ethics policy
subject the employee to disciplinary action, up to and including termination from
employment. In addition to the policy, TCEQ trains all staff at initial hire and biennially
thereafter on the ethics policy, as well as the fraud, waste and abuse policy, OPP 3.10.
Our internal ethics webpage contains training materials, answers to frequently asked
questions, other information about ethics, and links to reporting potential fraud, waste or
abuse. Employees can also submit questions to the Ethics Advisor directly.

Disclosure is also required to avoid even the appearance of a conflict of interest. For
example, disclosure of a family relationship with an interested person is required.
Additionally, all employees seeking outside employment are required to seek approval from
their Division Director and are subject to review for any ethics concerns by the General Law
Division Director. Annually, the agency reviews an average of 78 outside employment
requests.

TCEQ's Employee Ethics Policy also advises employees of the potential conflicts of interest
that continue after leaving TCEQ's employment and provides notice of the applicable
"revolving door" statutes. In accordance with Government Code Section 572.054, former
commissioners and executive directors are prohibited from communicating with the
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commission either on behalf of a client or with the intent to influence for a period of two
years, and former employees who earned salaries in pay groups B9 and above are
prohibited from representing any person or receiving compensation for rendering service to
anyone regarding a particular matter in which the employee participated while at the TCEQ.
There are also specific "revolving door"-like provisions that apply specifically to TCEQ
permits and require the agency to deny an application pertaining to any permit that a former
employee worked on as part of his agency duties and then also worked on for his new
employer.

TCEQ periodically receives gifts from outside entities, an average of 15 per fiscal year
quarter, most often in the form of reimbursement of travel expenses primarily from other
governmental entities or professional associations, and not from regulated entites or other
"interested persons." Every 90 days, in accordance with Government Code Chapter 575,
the commissioners acknowledge the acceptance of these gifts during an open agenda
meeting.

H. What information is regularly presented to your policymaking body to keep them informed of
your agency’s performance?

The executive director provides a variety of information to the commissioners, both formally
and informally, on a wide variety of matters pertaining to the agency’s performance. Such
matters include reports on enforcement efforts and penalty/fee collections, legislative
implementation efforts, staffing and personnel information, and performance and
operational requirements mandated under state or federal law. The commission also
considers and approves the agency’s annual operating budget and the agency audit plans
developed by the chief auditor. Other agency operating processes and protocols are
brought before the commission for approval within varying contexts, including rule
promulgations.

I. How does your policymaking body obtain input from the public regarding issues under the
jurisdiction of the agency? How is this input incorporated into the operations of your agency?

e Advisory Committees, Work Groups, and Task Forces, as contemplated through
Texas Water Code, Section 5.107 — The commission solicits and considers the
recommendations of various advisory committees in formulating agency policies and
operation protocols.

e Stakeholder Groups — In connection with the development of agency policy
developed through rulemaking, guidance documents, or otherwise, the commission
routinely seeks the early and meaningful involvement of stakeholder groups representing
varied interests to ensure maximum discourse among interested persons.

¢ Rulemaking and Rule Petitions — Rulemaking includes a comment period during
which the agency receives both written and oral comments. All written and oral comments
timely received are vetted, considered, and responded to in writing by the executive
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director's staff. The comments are often addressed through changes to the rules being
promulgated. Additionally, agency rules provide a petition process through which a person
may request that the commission initiate a rulemaking to address an issue of particular
concern. The commission considers each rule petition during an open session. Agency
rules implementing the rulemaking and petition process are set forth in Title 30 of the
Texas Administrative Code, Chapter 20.

e Notice and Comment Periods — Permitting applications and enforcement matters
undergo robust public notice processes and comment periods. Timely comments received
by the agency are considered by the commission in the decision-making process, and are
responded to in writing by the agency. Agency rules implementing the public comment
criteria are set forth in Title 30 of the Texas Administrative Code, Chapter 55.

e Contested Case Hearing Process — Many matters that require agency action are
subject to the opportunity for a contested case hearing at the State Office of Administrative
Hearings (SOAH) prior to final decisions. SOAH receives cases referred by the
commissioners and executive director staff, after which an administrative law judge
renders a recommendation for the commissioners' deliberation. Applicants may also
request a direct referral to SOAH for a contested case hearing if certain criteria are met.
The contested case hearing process affords affected persons the opportunity to present
evidence in support of a position on the contested matter. The information generated from
the contested case hearing process is a critical component in the commission’s ultimate
case-specific decisions. Agency rules implementing the protocols for contested case
hearings are found in Title 30 of the Texas Administrative Code, Chapters 55 and 80.

e Appellate Review of Executive Director Actions — Agency rules provide a regulatory
vehicle whereby a person can seek commission review of various executive director
actions. The Motion to Overturn process, implemented mainly through Title 30 of the Texas
Administrative Code, Chapter 50, includes opportunities for the submission of written
briefings, and oral arguments on a case-specific basis before the commission.

e Open Commission Meetings — As contemplated in statute and agency rules,
including Title 30 of the Texas Administrative Code, Chapters 10, 50, and 55, the
commission meets regularly in open session to consider a variety of contested and
uncontested matters, including permitting, enforcement, and rulemaking items. These open
meetings include opportunities for the public to address the commission and present
information and positions for commission consideration during the decision-making
process.

e Public Meetings — The agency regularly conducts public meetings across the state
on permitting and rulemaking matters, in order to provide the public with an opportunity to
obtain information, provide comment, and fully participate in the decision-making process
exercised by the commission.
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J. Ifyour policymaking body uses subcommittees or advisory committees to carry out its duties, fill
in the following chart. See Exhibit 4 Example or click here to link directly to the example.

Texas Commission on Environmental Quality

Exhibit 4: Subcommittees and Advisory Committees

Name of Subcommittee
or Advisory Committee

Size/Composition/How are
members appointed?

Purpose/Duties

Legal Basis
for Committee

Pollution Prevention
Advisory Committee

Composed of nine members
with a representation of
environmental groups, public
interest groups, and the
regulated community. Members
are appointed by

the commission.

Advises the commission
and interagency
coordination council

on efforts to promote waste
reduction and minimization,
educate citizens about
hazardous waste, provide
assistance to local
governments on waste
management strategies,
and implement waste
management technologies.

Texas Health and
Safety Code
Section 361.0215

Municipal Solid Waste
Management and
Resource Recovery
Advisory Council

Composed of eighteen
members including
representatives from local
governments, industry, and
environmental groups, as well
as other professionals with solid
waste experience. Members
are appointed by the
commission.

The council:(1) reviews
and evaluates the effect of
state policies and
programs on municipal
solid waste (MSW)
management; (2) makes
recommendations to the
executive director and the
commission on matters
relating to MSW
management; (3)
recommends legislation to
the commission to
encourage efficient
management of MSW; (4)
recommends policies to the
commission for the use,
allocation, or distribution of
the planning funds,
including the priorities for
the use of the funds, the
applications for financial
assurance, and the criteria
for financial assistance;
and (5) recommends to the
executive director special
studies and projects to
further the effectiveness of
MSW management and
resource recovery.

Texas Health and
Safety Code,
Chapter 363,
Subchapter C
(Sections
363.041-363.046)
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Dry Cleaner Remediation
Program Advisory
Committee

Five members composed of
three representatives of the dry
cleaning industry, one public
representative of urban areas,
and one public representative
of rural areas. Members are
appointed by the executive
director.

The advisory committee:
(1) reviews and comments
on the methodology used
by the commission to rank
dry cleaner remediation
sites under Texas Health
and Safety Code (THSC)
Section 374.154; (2)
reviews and comments on
the report the commission
prepares each biennium
under THSC Section
374.056 (related to the
status and use of the fund
and the status of sites
undergoing cleanup); (3)
assists in the ongoing
development of rules to
implement, administer, and
enforce THSC, Chapter
374.

Texas Health and
Safety Code
Section 374.004

Texas Emissions
Reduction Plan Advisory
Board

Composed of fifteen members
and seven ex officio members.
The fifteen members are
appointed as follows: (1) five
members by the governor to
represent various specified
industries, regional
transportation, and a certain
non-profit organization; (2) five
members by the lieutenant
governor to represent various
specified industries and the
environmental community; and
(3) five members by the
speaker of the House to
represent various specified
industries and consumer
groups. The seven ex officio
members are: (1) a member of
the Senate, appointed by the
lieutenant governor; (2) the
presiding officer of the House
standing committee having
primary jurisdiction over matters
related to environmental
regulation; (3) a representative
of the commission, designated
by the executive director; (4) a
representative of the General
Land Office (GLO), designated
by the commissioner of the
GLO; (5) a representative of the
comptroller’s office, designated
by the comptroller; (6) a
representative of the Railroad
Commission, designated by the
presiding officer of the agency;
and (7) a representative of the
U.S. Environmental Protection
Agency's Region 6 Office,
designated by the EPA Region
6 administrator.

The board reviews the
emissions reduction plan
and recommends to the
commission any changes
to revenue sources or
financial incentives, or any
needed legislative,
regulatory, or budgetary
changes.

Texas Health and
Safety Code
Section 386.058
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Texas Radiation Advisory
Board

Composed of 18 members from

varying areas of representation
and experience pertinent to
radiation control (expressly set
forth in statute), including three
members representing the
public. Members are appointed
by the governor.

Reviews and evaluates
state radiation policies and
programs; makes
recommendations and
furnishes technical advice
to the Department of State
Health Services, the
TCEQ, the Railroad
Commission, and other
state agencies relating to
the development, use, and
regulation of sources of
radiation; and reviews
proposed rules and
guidelines.

Texas Health and
Safety Code
Sections
401.015-401.019

Pollution Control Property
Permanent Advisory
Committee

Consists of an unspecified
number of representatives of
industry, appraisal districts,
taxing units, and environmental
groups, as well as members
who are not representatives of
the aforementioned entities but
have substantial technical
expertise in pollution control
technology and environmental
engineering. Members are
appointed by the commission.

To advise the commission
regarding the
implementation of Section
11.31 of the Texas Tax
Code, regarding pollution
control devices.

Texas Tax Code
Section 11.31(n)
(HB 3544, 81st
Legislative
Session)

Small Business
Compliance Advisory
Panel

Composed of seven members:
(1) two members appointed by
the governor who are not
owners or representatives of
owners of small business

stationary sources, to represent

the public; (2) two members

appointed by the speaker of the

House who are owners or
representatives of owners of
small business stationary
sources; (3) two members
appointed by the lieutenant
governor who are owners or
representatives of owners of
small business stationary
sources; and (4) one member
appointed by the chairman of
the TCEQ to represent the
commission.

Created as part of the
Small Business
Compliance Assistance
Program pursuant to Texas
Water Code Section 5.135.
The panel is required to
give advisory opinions on
the effectiveness of the
program; review the
information that the
program provides to small
businesses to ensure that it
is understandable to non-
experts; report to the EPA
administrator as to the
program’s compliance with
three federal laws; and
distribute opinions, reports,
and information developed
by the panel.

Texas Water
Code Section
5.135(c)
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Environmental Flows
Advisory Group*

Composed of nine members:
(1) three appointed by the
governor (one from the TCEQ,
one from the Water
Development Board, and one
from Parks and Wildlife); (2)
three members of the Senate,
appointed by the lieutenant
governor; and (3) three
members of the House of
Representatives, appointed by
the speaker of the House.

Conducts public hearings
and studies public policy
implications to balance the
demands on the water
resources of the state
resulting from a growing
population and the
requirements of the
riverine, bay, and estuary
systems, including granting
permits for instream flows
dedicated to environmental
needs or bay and estuary
inflows, use of the Texas
Water Trust, and any other
issues the Environmental
Flows Advisory Group
determines to have
importance and relevance
to the protection of
environmental flows.

Texas Water
Code Section
11.0236

Environmental Flows
Science Advisory
Committee

Consists of at least five but
not more than nine members
with expertise in a variety of
disciplines pertinent to the
evaluation of environmental
flows. Appointed by the
Environmental Flows Advisory
Group.

Serves as an objective
scientific body to advise
and make
recommendations to the
Environmental Flows
Advisory Group on issues
relating to the science of
environmental flow
protection and develop
recommendations to help
provide overall direction,
coordination, and
consistency relating to:

(1) environmental flow
methodologies for bay and
estuary studies and
instream flow studies; (2)
environmental flow
programs at the
commission, the Parks and
Wildlife Department, and
the Water Development
Board; and (3) the work of
the basin and bay expert
science teams described in
Texas Water Code Section
11.02362.

Texas Water
Code Section
11.02361

IV. Policymaking Structure

63

TCEQ




Watermaster Advisory
Committee

Consists of a minimum of nine
members but no more than
fifteen, who are holders of water
rights or representatives of
holders of water rights in that
watermaster division. Members
are appointed by the executive
director, who shall consider
geographic representation,
amount of water rights held,
different types of holders and
users, as well as experience
and knowledge in water
management practices.

Makes recommendations
to the executive director
regarding activities of
benefit to the water right
holders in the
administration and
distribution of water to
holders of water rights;
reviews and comments on
the annual budget of
watermaster operations;
and performs other duties
as requested by the
executive director with
regard to the watermaster
operations or as requested
by holders of water rights
in a water division that the
committee deems of
benefit to the
administration of water
rights.

Texas Water
Code Sections
11.3261 & 11.552

Texas Groundwater
Protection Committee

Composed of ten members
(executive directors and
commissioners of different
agencies) expressly appointed
by statute.

An interagency committee
for the coordination of state
agency actions for the
protection of groundwater
quality in Texas. The
committee: (1) coordinates
groundwater protection
activities of the agencies
represented on the
committee; (2) develops
and updates a
comprehensive
groundwater protection
strategy for the state; (3)
studies and recommends
to the legislature
groundwater protection
programs for each area in
which groundwater is not
protected by current
regulation; (4) files with the
governor, lieutenant
governor, and speaker of
the House a report of the
committee's activities and
any recommendations for
legislation for groundwater
protection; and, (5)
publishes the joint
groundwater monitoring
and contamination report.

Texas Water
Code Sections
26.403-26.405

* See Texas Water Code Section 11.02362(b) and (c), which sets forth a prioritized list of river basins and bay
systems and a corresponding schedule for the Environmental Flows Advisory Group to appoint the Basin and Bay
Area Stakeholders Committees (BBASCs). The BBASCs, in turn, appoint the Basin and Bay Expert Science Teams
as required by Texas Water Code Section 11.02362(i).
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V. FUNDING

A. Provide a brief description of your agency’s funding.

The commission was appropriated approximately $554.5 million in FY 08. This
appropriation includes: 2% in General Revenue; 89% in General Revenue Dedicated
(fees); 8% in Federal Funds; and 1% in other funding sources.

B. List all riders that significantly impact your agency’s budget.

HB 1, 80th Legislative Session, Article VI

Rider 5. Local Air Pollution Grants Allocation. The agency is appropriated $2.8 million
each year of the biennium, out of Clean Air Account No. 0151 in Strategy A.1.1, Air Quality
Assessment and Planning, to fund grants or cooperative agreements with eligible local air
pollution programs.

Rider 8. Air Quality Planning. Approximately $5.1 million is appropriated each fiscal year
out of Clean Air Account No. 0151 in Strategy A.1.1, Air Quality Assessment and Planning,
for air quality planning activities to reduce ozone and other federally designated criteria
pollutants. Eligible cities include Austin, Corpus Christi, Longview-Tyler-Marshall, San
Antonio, and Victoria.

Rider 11. Petroleum Storage Tank Administration. Not more than $7.7 million each
fiscal year may be transferred from Petroleum Storage Tank Remediation (PSTR) Account
No. 0655, in Strategy D.1.1, Storage Tank Administration and Cleanup, to Waste
Management Account No. 0549 for necessary administrative expenses associated with the
PSTR and the groundwater protection cleanup program.

In addition, the TCEQ is exempt from the provisions of Article IX related to the inclusion of
temporary or contract workers associated with Strategy D.1.1 in the calculation of the
number of FTEs by a state agency.

Rider 14. Refinement and Enhancement of Modeling to Demonstrate Attainment with
the Clean Air Act. The agency is appropriated $1.5 million out of Clean Air Account No.
0151 in Strategy A.1.1, Air Quality Assessment and Planning, in FY 08 for research to
obtain the data and information to refine and enhance any model used to demonstrate
attainment with the National Ambient Air Quality Standard (NAAQS) for ozone and other
pollutants under the Federal Clean Air Act.

Rider 16. Low-Income Vehicle Repair Assistance, Retrofit, and Accelerated Vehicle
Retirement Program (LIRAP). The agency is appropriated $45 million out of Clean Air
Account No. 0151 in Strategy A.1.1, Air Quality Assessment and Planning, in each fiscal
year of the 2008-09 biennium to fund the Low-Income Vehicle Repair Assistance, Retrofit,
and Accelerated Vehicle Retirement Program (LIRAP).
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In addition, $5 million are appropriated each fiscal year for county-implemented local-
initiative projects to reduce air emissions, including but not limited to the following:
AirCheckTexas Repair and Replacement Assistance Program; development and
implementation of remote emissions-sensing systems, the TCEQ Smoking Vehicle
Program and the enhancement of transportation system improvements, and coordination
with local law enforcement to reduce counterfeit inspection stickers.

Rider 24. Unexpended Balance Authority within the Biennium. Any unexpended
balances on August 31, 2008, are appropriated for the same purposes for the fiscal year
beginning on September 1, 2008.

Rider 26. Low-Level Radioactive Waste Disposal. Approximately $1 million are
appropriated in Strategy A.3.1, Low-Level Radioactive Waste Management, in each fiscal
year of the biennium out of Low Level Waste Account No. 088 for costs incurred in the
review and evaluation of applications received for a license to operate a low-level
radioactive waste disposal site.

Rider 28. Texas Emissions Reduction Plan (TERP): Grants and Administration.
Approximately $166.9 million in FY 08 and $170.9 million in FY 09 are appropriated out of
Texas Emissions Reduction Plan Account No. 5071 in Strategy A.1.1, Air Quality
Assessment and Planning, to be used for the Diesel Emissions Reduction Programs, Clean
School Bus Initiative, and New Technology Research Development Program.

C. Show your agency’s expenditures by strategy. See Exhibit 5 Example or click here to link directly
to the example.
Texas Commission on Environmental Quality
Exhibit 5: Expenditures by Strategy — Fiscal Year 2008 (Actual)
Total Contract Expenditures Included
Goal/Strategy Amount in Total Amount

A.1.1. - Air Quality Assessment and Planning $145,234,237 $11,274,147
A.1.2. - Water Resource Assessment and Planning $31,854,001 $7,418,234
A.1.3. - Waste Management Assessment and Planning $13,402,241 $298,747
A.2.1. - Air Quality Permitting $13,139,671 $1,184,890
A.2.2. - Water Resource Permitting $12,720,481 $1,827,691
A.2.3. - Waste Management and Permitting $9,999,315 $1,273,116
A.2.4. - Occupational Licensing $3,306,233 $1,456,707
A.3.1. - Low Level Radioactive Waste Management $1,070,299 $173,165
Goal A - ¢2f;ssment, Planning, and Permitting 230.726.478 24.906.697
B.1.1. - Safe Drinking Water $10,116,881 $6,486,861
V. Funding 66 TCEQ




B.1.2. - Water Utilities Oversight $4,834,652 $1,720,323
Goal B — Drinking Water and Water Utilities Total $14,951,533 $8,207,184
C.1.1. - Field Inspections and Complaint Response $35,220,365 $3,187,531
C.1.2. - Enforcement and Compliance Support $11,446,611 $889,989
C.1.3. - Pollution Prevention and Recycling $5,722,764 $1,412,525
Goal C - _I?(r:::lrcement and Compliance Support $52,389,740 $5.490,045
D.1.1. - Storage Tank Administration and Cleanup $49,207,011 $14,346,652
D.1.2. - Hazardous Materials Cleanup $29,703,486 $18,159,867
Goal D — Pollution Cleanup Total $78,910,497 $32,506,519
E.1.1. - Canadian River Compact $14,086 $0
E.1.2. - Pecos River Compact $121,696 $3,337
E.1.3. - Red River Compact $29,597 $1,800
E.1.4. - Rio Grande River Compact $139,564 $347
E.1.5. - Sabine River Compact $56,598 $0
Goal E — River Compact Commissions Total $361,541 $5.484
F.1.1. - Central Administration $18,722,106 $1,430,538
F.1.2. - Information Resources $13,649,316 $4,955,451
F.1.3. - Other Support Services $10,196,326 $1,436,100
Goal F — Indirect Administration Total $42,567,748 $7.822,089

GRAND TOTAL:|  $419,907,537 $78,938,018

D. Show your agency’s objects of expense for each category of expense listed for your agency in the
General Appropriations Act FY 2009-2010. See Exhibit 6 Example or click here to link directly
to the example. Add columns and rows as necessary.
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Texas Commission on Environmental Quality
Exhibit 6: Objects of Expense by Program or Function — Fiscal Year 2009

Object-of-Expense Commissioner Office Executive Office A dmir(l)i?t‘lrc:tiovfe Services

1001 - Salaries and Wages $5,063,754 $7,912,108 $16,672,491
1002 - Other Personnel Costs $172,8006) $372,822 $785,615)
2001 - Professional Fees and $947,697 $1,150,907, $15,639,965

ervices
2002 — Fuels and Lubricants $0| $0 $67,124]
2003 — Consumable Supplies $8,690 $31,250, $517,891
2004 — Utilities $8,320 $23,299 $1,351,989
2005 — Travel $77,576 $178,308 $33,941
2006 — Rent Building $100 $92,300 $2,889,546
2007 — Rent - Machine and Other $20,224 $215,399 $715,123
2009 — Other Operating Expense $95,016 $10,787,351 $7,277,131
4000 - Grants $0 $998,729 $0
5000 — Capital Expenditures $0| $0 $1,276,315
TOTAL $6,394,183 $21,762,473 $47,227,131
Texas Commission on Environmental Quality
Exhibit 6: Objects of Expense by Program or Function — Fiscal Year 2009
Object-of-Expense Office of Compliance Office of Legal Office of Permitting
and Enforcement Services and Registration
1001 - Salaries and Wages $62,076,618 $8,698,397 $34,358,621
1002 - Other Personnel Costs $2,993,212 $390,837 $1,618,993
2001 - Frofessional Fees and $47,195,302 $293,666 $11,916,909
2002 - Fuels and Lubricants $596,365 $15,500 $1,300
2003 - Consumable Supplies $371,593 $7,374 $61,650
2004 - Utilities $864,230 $6,689 $40,647
2005 - Travel $1,160,883 $44,649 $281,304
2006 - Rent Building $2,051,130 $317 $4,698
2007 - Rent - Machine and Other $284,203 $14,701 $15,877
2009 - Other Operating Expenses $31,269,677 $223,737 $1,410,500
4000 - Grants $2,481,093 $316,517 $11,149,709
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5000 - Capital Expenditures $2,637,433 $46,457 $128,028
TOTAL $153,981,739 $10,058,841 $60,988,236
Texas Commission on Environmental Quality
Exhibit 6: Objects of Expense by Program or Function — Fiscal Year 2009
Object-of-Expense Chief Engineer’s Program Program
Office

1001 - Salaries and Wages $15,818,883
1002 - Other Personnel Costs $624,862
2001 - g;cl)’fl?sgisonal Fees and $13.242,825
2002 - Fuels and Lubricants $16,525
2003 - Consumable Supplies $109,306
2004 - Utilities $136,104
2005 - Travel $204,425
2006 - Rent Building $376,599
2007 - Rent - Machine and Other $44,822
2009 - Other Operating Expense $250,103,267
3001 - Client Services $0
4000 - Grants $82,917,850
5000 - Capital Expenditures $510,854

TOTAL $364,106,322
Note: $4.09 million not reflected in the table above is reserved for contingencies and/or unforeseen events.
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E. Show your agency’s sources of revenue. Include all local, state, and federal appropriations, all
professional and operating fees, and all other sources of revenue collected by the agency,
including taxes and fines. See Exhibit 7 Example or click here to link directly to the example.

Texas Commission on Environmental Quality
Exhibit 7: Sources of Revenue — Fiscal Year 2008 (Actual)

Source

Amount

General Revenue

$10,393,363

General Revenue Dedicated (Fees)

$493,702,649

Federal Funds $43,018,614
Interagency Contracts $6,270,698
Appropriated Receipts $1,145,348

TOTAL $554,530,672

F. If you receive funds from multiple federal programs, show the types of federal funding sources.
See Exhibit 8 Example or click here to link directly to the example.

Texas Commission on Environmental Quality
Exhibit 8: Federal Funds — Fiscal Year 2008 (Actual)

Type of Fund

State/Federal
Match Ratio

State Share

Federal Share Total Funding

12.113 - State Memorandum of
Agreement Program for the
Reimbursement of Technical
Services Agreement

0%/100%

$0

$441,767 $441,767

66.034 - Surveys, Studies,
Research, Investigations,
Demonstrations, and Special
Purpose Activities Relating to the
Clean Air Act

0%/100%

$0

$2,031,404 $2,031,404

66.419 - Water Pollution Control
State, Interstate, and Tribal
Program Support

0%/100%

$0

$6,361,098 $6,361,098

66.454 - Water Quality
Management Planning

0%/100%

$0

$494,098 $494,098

66.456 - National Estuary
Program

50%/50%

$266,310

$266,310 $532,620

66.460 - Nonpoint Source
Implementation

40%/60%

$393,199

$4,159,891 $4,553,090

66.471 - State Grants to
Reimburse Operators of Small
Water Systems for Training and
Certification Costs

0%/100%

$0

$1,697,870 $1,697,870
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66.474 - Water Protection Grants
to States

0%/100%

$0

$804,843

$804,843

66.605 - Performance Partnership
Grants — Groundwater

0%/100%

$0

$383,739

$383,739

66.605 - Performance Partnership
Grants - FIFRA

15%/85%

$9,421

$53,382

$62,803

66.605 - Performance Partnership
Grants — Public Drinking Water,
RCRA, UST, and Injection Control

25%/75%

$3,245,318

$9,287,771

$12,533,089

66.605 - Performance Partnership
Grants — Non-Point Source, Air
Quality, Special Border, U.S.-
Mexico Border, Air Special
Projects

40%/60%

$3,337,378

$5,568,187

$8,905,565

66.605 - Performance Partnership
Grants — Surface Water

41%/59%

$2,130,070

$3,074,340

$5,204,410

66.608 - Environmental
Information Exchange Network
Grant Program and Related
Assistance

0%/100%

$0

$593,975

$593,975

66.708 - Pollution Prevention
Grants Program

0%/100%

$0

$74,305

$74,305

66.708 - Pollution Prevention
Grants Program

50%/50%

$72,737

$72,737

$145,474

66.717 - Source Reduction
Assistance

80%/20%

$32,352

$8,088

$40,440

66.802 - Superfund State, Political
Subdivision, and Indian Tribe
Site-Specific Cooperative
Agreements

0%/100%

$0

$988,326

$988,326

66.805 - Leaking Underground
Storage Tank Trust Fund
Corrective Action Program

10%/90%

$212,624

$1,913,656

$2,126,280

66.809 - Superfund State and
Indian Tribe Core Program
Cooperative Agreements

10%/90%

$16,695

$150,246

$166,941

66.817 - State and Tribal
Response Program Grants

0%/100%

$0

$154,464

$154,464

81.502 - Miscellaneous

0%/100%

$0

$248,398

$248,398

97.023 - Community Assistance
Program State Support Services
Element (CAP-SSSE)

25%/100%

$0

$10,516

$10,516

97.041 - National Dam Safety
Program

0%/100%

$0

$228,231

$228,231

97.091 - Homeland Security
Biowatch Program

0%/100%

$0

$2,095,555

$2,095,555

TOTAL

$9,716,104

$41,163,197

$50,879,301

Note: State Share, in some cases, is provided by other entities, such as local governments, which is not represented in

these figures.
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G. If applicable, provide detailed information on fees collected by your agency. See Exhibit 9
Example or click here to link directly to the example.

Texas Commission on Environmental Quality
Exhibit 9: Fee Revenue — Fiscal Year 2008

o Number of Where Fee Revenue is
Fee Description/ .
Current Fee/ Statutory persons or Deposited
Program/ . .. Fee Revenue
o maximum entities (e.g., General Revenue
Statutory Citation .
paying fee Fund)
Water Quality Act
Violations (Admin $2,500/day- General Revenue Fund
Penalties)- Water Code | $10,000/day 1,799 $2,922,711 - 0001
7.051, 7.052; 30 TAC 12.3
Waste Disposal Act
Violations (Admin $2,500/day- General Revenue Fund
Penalties)- Water Code $10,000/day 2410 $1,720,880 - 0001
7.051, 7.052; 30 TAC 12.3
Clean Air Act Violations
(Admin Penalties)- Water | $2,500/day- General Revenue Fund
Code 7.051, 7.052; 30 $10,000/day 690 96,454,660 - 0001
TAC 12.3
Closed Landfill
Development Application-
Health and Safety Code $2,500 initial 1 $2.500 General Revenue Fund
361.532(c); 30 TAC application ’ - 0001
330.59(h)(2) (Subsection
B)
Quarry Water Violation- $2.500 to $25.000 for .
Water Code 26.556 discharge violation; not Va;fi:::/ed $0 General Revenue Fund
less than $100 for . - 0001
S judgment
other violations
Recovered Costs, Varies based General Revenue Fund
Quarries- Water Code Cost Recovery on case/ $0 - 0001
26.558 judgment
Class |, II, Il Water
Treatment Specialist
License- Health and $111 for Three Year General Revenue Fund
Safety Code 341.034(e). | License 264 $27,944 - 0001
30 TAC 30.30 (Subsection
A)
Wastewater Treatment C%”:Srﬁgsby
Research Council Fee $10/application for an (33,460 $391.931 General Revenue Fund
(WTR)- Health and Safety | on-site septic facility a r;wents ’ - 0001
Code 367.010 paym
received)
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Tier | Pollution Control
Property Application Fee-

General Revenue Fund

Tax Code 11.31: 30 TAC $150/application 430 $197,050 - 0001
17.20
Tier Il Pollution Control
Property Application Fee- o General Revenue Fund
Tax Code 11.31: 30 TAC $1,000/application 37 $45,200 - 0001
17.20
Tier Il Pollution Control
Property Application Fee- N General Revenue Fund
Tax Code 11.31; 30 TAC | $2-300/application 8 $18,700 - 0001
17.20
Tier IV Pollution Control
Property Application Fee- N General Revenue Fund
Tax Code 11.31; 30 TAC | $900/application 44 $22,000 - 0001
17.20
. Statutory triggers not
Water Pollution Control met to date, so not General Revenue Fund
Abatement Program Fee- roaram or fee 0 $0 - 0001
Water Code 26.177(e) prograt
collection
Compact Waste Disposal . .
Facility License- Health gsoﬁé(;(t)ig:r more per 1 $778,808 '\‘A‘/’;"’S{‘ee/‘gi'cijgt"fag&’g
and Safety Code 401.229 | @PP
Low Level Radioactive
Waste Disposal Fees- $12,500,000 or more Not assessed $0 Low Level Radioactive
Health and Safety Code per application at this time Waste Account - 0088
401.250 and 403.006
Used Oil Registration Fee-
Health and Safety Code Authorized but not Not assessed $0 Used Oil Recycling
371.024, 371.026 and currently assessed at this time Account - 0146
371.062
Automotive Oil Sales Fee- . .
sl and Safety Code | $ 21108t Colectedey | stassaar | UsgdO1Reoyeng
371.062 (i) ’
Motor Vehicle Safety $2.00/sticker sold by .
Inspection Fee- Health DPS to inspection CoIIeDc;gd by $34,772,060 Clean A(\)l;sA;:count .
and Safety Code 382.0622 | stations
Air Inspection Fees- $75K max; 2003 rule
Health and Safety Code rates range from $840
382.062; 30 TAC 101.24 to $25,090 based on
(f) (Subsection A) manufacturing type . )
and amount of 2,102 $8,081,654 |  C'ean Air Account
L 0151
emission; 2003 rates
are adj. annually by
consumer price index
(CPI)
Fuel Oil Surcharge Fee- -
Health and Safety Code ?uoélzgilln;lggjanerbjezg Not assessed $0 Clean Air Account -
382.0145; 30 TAC 101.26 . 4 th th at this time 0151
. April 157 and Oct 15
(Subsection A)
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Air Temporary/Emergency

Order- Water Code 5.515; | $500 per order plus Not assessed $0 Clean Air Account -
30 TAC 35.30 (Subsection | cost of required notice at this time 0151
C)

Motor Vehicle Emissions
Inspection Fee- Health

and Safety Code $0.50/vehicle (20% x Collected by $3.648,012 Clean Air Account -
382.202(e); 30 TAC $2.50 sticker fee DPS U 0151
114.53 (Subsection C;
Division 1)
Auto Emission Inspection,
On-board Diagnostic-
Health and Safety Code $6.00t0 TCE,Q for .
PBD test on 96 or Collected by Clean Air Account -
382.209(a) and (b), . $32,859,468
382.302(c); 30 TAC newer cars; $8.50 total DPS 0151
114.53 (Subsection C; in $6 OBD + $2.50 I'M
Division 1)
Emission Reduction
Incentive donation; HB Clean Air Account -
2914 (Reliant Money)- Donation Program 0 $0 0151
Health and Safety Code
382.051866
Air Permit Fees - Health )
and Safety Code 382.062; 0.30% of capltal cost or
30 TAC 116.141(Sub B; | $32 dollars per ton
Div 4) and 750 (Sub G under flexible permit; . )
) (Sub )| 5900 Min, $75k Max 696 $3.4290,148 | Clean Ar Account

(statute says not less
than $25 or more than
$75k)

Air Permit Renewal Fees -
Health and Safety Code
382.062; 30 TAC 116.313
(Subsection D)

$600-$10,000 based
on emission tonnage; 265 $733,009
issued for 5 years

Clean Air Account -
0151

Air Permit Amendment

- 0, H .
Fee - Health and Safety 0.30% of capital cost; Clean Air Account -

Code 382.062; 30 TAC $900 Min, $75k cap by 698 $3,046,729 0151
116.141 (Subsection B; statute
Division 4)

Permit by Rule (PBR) Fee | $100 for small

- Health and Safety Code businesses, cities, and Clean Air Account -

382.062; 30 TAC 106.50 | ISDs less than 10K; 2,708 $984,759 0151
(Subsection B) $450 all others

General Permits Storm $100 Application $100-

Water (Multi-sector, Ms4, 200 annual Water

and Construction)- Water | Quality Fee and $225-

Code 26.040, 26.021, 325 Construction fee Water Resource
26.029; 30 TAC 205 (Plea§e See link for GP 21,400 $3,483,903 | Management Account -
(Subsection A) permits

http://www.tceq.state.tx 0153

.us/permitting/water _qu
ality/wastewater/gener
al/index.html )
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General Permit
Wastewater Live Stock
Manure Compost
Operation — Water Code

$100 Application $100
Annual Water Quality
Fee

(Please See link for GP

Water Resource

26.040: 30 TAC 205 permits 894 $784,695 | Management Account -
(Subsection A) http://www.tceq.state.tx 0153
.us/permitting/water_qu
ality/wastewater/gener
al/index.html )
nsoli Water 400 - $75k ndin
gaaﬁ:;/ Icl?at:?l Waatt:r Code ino\/?)luies, p%?lﬂ(taar?ts,g 3512 $18.354.302 | M Water Retszurce t
26.0291 and 26.0135(h): | toxicity, etc. (2010 ' =94, a”age”(‘)ﬁ%:s ceount -
30 TAC 21.3 Rates $620 - $100k)
Water Use Assessment For consumptive use,
Fee — Water Code $0.22 < 20,000 per
26.0135(h): 30 TAC acre-foot< $.08; for
21.3(c) non-consumptive use
$0.021 < 20,000 per
acre-foot< $.0021; Water Resource
Hydro $0.04 < 20,000 155 $410,311 | Management Account -
per acre-foot< $.004 0153
(2010 Rates $.0385 for
consumptive and
$0.021 non-
consumptive per acre
foot)
Boat Sewage Disposal $15 fee for marine
Device Cert.- Water Code | sanitation device; $35 1318 $20.285 MarY;IaLer;eRr?tSXcL:cr:Zint )
26.044: 30 TAC 321.7 and | for initial certification of ’ ’ 9 0153
321.12 (Subsection A) pump out facility
XVater Utility Regulatory 0.5% to 1% of utility Water Resource
ssessment Fee - Water oy .
) companies' retail water 2,166 $6,112,389 | Management Account -
Code 5.701(n): 30 TAC sve charaes 0153
291.76 (Subsection D) 9
Water Utility Bond Issue ; . Water Resource
Application Fee - Water 500 plus cost o
Code 5.701(f): 30 TAC notice 226 $112,600 Managenée;r;tBAccount -
293.43 (Subsection E)
Water Utility Bond Issue Water Resource
Proceeds Fee - Water 0.25% of bond issue 177 $2,446,516 | Management Account -
Code 5.701(f): 30 TAC principal Y 0153
293.45 (Subsection E)
Public Health Service Fee | $75 minimum, 25-100
- Health and Safety Code connections $150, and
341.041: 30 TAC formula for all
290.51(a) (Subsection E) connection over 100 ( Water Resource
='C(0.70) x $7.4) 6,791 $4,174,226 | Management Account -

(2010 rates $100
minimum; $175 25-161
connection; $2.15 per
connection over 161)

0153
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Edwards Aquifer
Development Application
Fee (San Antonio Region)

$650 - $10,000 based
on acreage, sewage

Water Resource

- Water Code 26.0461(d): | system, linear feet of 335 $764,174 Management Account -
30 TAC 213.14 pipe, etc
(Subsection A)
Edwards Aquifer
Development Application $650 - $10,000 based Water Resource
Fee (Austin Region) - on acreage, sewage )
Water Code 26.0461(d): | system, linear feet of 359 $733,279 Management Account
30 TAC 213.14 pipe, etc
(Subsection A)
Edwards Aquifer
Development Plans and g;oaoc;ez&:oge%?:eg Not Assessed Water Resource
Amendments - Water system I?néar fee’?of at this time $0 [ Management Account -
Code 26.0461: 30 TAC Y o et,c 0153
213.14 (Subsection A) pipe;
Application for Certificate
of Public Convenience and Water Resource
Necessity (CCN) - Water $100/application 31 $3,500 | Management Account -
Code 13.4522(a): 30 TAC 0153
291.7 (Subsection A)
Sale, Transfer or Merger
gfogsgn?;ri:l;bgﬁ d $50 - $500 based on # Water Resource
. of water or sewer 59 $8,500 | Management Account -
Necessity (STM) - Water connections 0153
Code 13.4522(b): 30 TAC
291.7 (Subsection A)
llz?ea(tae_(\)/\r/grg%ggghcatlon $50 - $500 based on # Water Resource
: of water or sewer 132 $23,200 | Management Account -
13.4521(a): 30 TAC 291.7 .
. connections 0153
(Subsection A)
xvatl?cr:aL’fizi T:?arc-am—ltWater $100-$2,000/ Water Resource
PP ) application based on 307 $129,038 | Management Account -
Code 5.701(c): 30 TAC acre feet 0153
295.132 (Subsection 1)
Water District Creation Water Resource
Application Fee - Water $700 plus cost of )
Code 5.701(e): 30 TAC notice 36 $23,800 Managengﬁ]r;t:aAccount
293.11 (Subsection B)
Temporary or Emergency
Water Use Permits - $100 - $250, based on Water Resource
Water Code 11.138(g): 30 | # acre-feet, plus notice, 272 $27,387 | Management Account -
TAC 295.132, and 134 max $500 (statute) 0153
(Subsection B)
Misc. Water District Water Resource
Application Fees - Water $100 plus cost of )
Code 5.701(b): 30 TAC | notice 382 $39,000 Ma“age”(‘)ﬁ%tSAccoum
293.80 (Subsection G)
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Water Use Permit
(Construction Delay) -

Varies based on #

Water Resource

Water Code 11.145: 30 acre-feet, plus cost of 1 $1,503 | Management Account -
TAC 295.132, and 134 notice, $1,000 max 0153
(Subsection B)
Water Quality Permit Water Resource
o e e | $100-$2,000 999 $840,830 | Management Account -
305.53 (Subsection C) 0153
Water Use Max Use Fee -
Water Code 5.701: 30
TAC 305.53 (Subsection
C)
Not assessed Water Resource
$100 - $2,000 at this time $0 | Management Account -
0153
Water rate appeals Filing,
application, petition, o Water Resource
recording fees - Water mog;ppllcatlon + 525 1 $125 | Management Account -
Code 5.701(b) and 11.041 P 0153
(b)
Disposal waste, injection, Application fee, $100 Water Resource
or gas well fee - Water h d d 30 $22.730 | M tA
Code 27.014- 30 TAC g(z)ndogzhar omijs an , anagengir;?) ccount -
305.53 (Subsection C) »JUU hazardous
General Permit Water $100- 300 Application
Discharge (Concrete $100- 800 annual fee
Production, Aqua Culture, | depending on permit
Petroleum Bulk Station type Water Resource
and Terminals, Hydrostatic g:'f’rﬁﬁ: Seelinkfor GP | 45 069 $3,483,442 | Management Account -
Fuel or Substance, and http://www.tceq.state.tx 0153
CAFO) - Water Code .us/permitting/water qu
26.040: 30 TAC 205.6 ality/wastewater/gener
(Subsection A) al/index.html )
Municipal Waste Permit - Water Resource
#éeggoogg(ﬁ')?;: 30 ﬁlggeappllcatlon +$50 219 $21,900 | Management Account -
(Subsection B) 0153
Water Saving
Performance Stds. (aka
Plumbing fixture
. . Water Resource
:rfgescglfzgz (F:gge" Health $50 initial, $25 annual 125 $38,928 | Management Account -
372.002(d): 30 TAC 0153
290.255 (Subsection G)
(expired 9/1/2009)
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Surface Casing Expedited

Water Resource

Letters - Water Code $75 fee per request 13,344 $1,320,225 | Management Account -
5.701(r): 30 TAC 339.3 0153
On-Site Sewage Disposal
System Permit
(Wastewater Treatment $200 for single family Water Resource
Inspection) - Health and dwelling, $400 for other 1,049 $242,923 | Management Account -
Safety Code 366.058: 30 9 0153
TAC 285.21 (Subsection
C)
On-Site Wastewater Assessed
Charge-back Permit - only when
Health and Safety Code state takes Water Resource
366.059: 30 TAC 285.14 not to exceed $500 back program $0 | Management Account -
(Subsection B) from county; 0153
has never
happened
0.13312 per acre ft.
iouth Texas Watermaster irrigation, 0.1664 an Watermasters
ssessment - Water Code . municipal 877 $510,752 | Administration Account -
11.329: 30 TAC 304.62(b) | acre M- municipa '
. (Rates change 0158
(Subsection G)
annually)
. 0.2246 per acre ft.
Rio Grande Watermaster irrigation, 0.2807 an Watermasters
Assessment - Water Code ft. municipal 763 $632,160 | Administration Account -
11.329: 30 TAC 303.72(b) | @cre ™. municipa ’ u
. (Rates change 0158
(Subsection H)
annually)
Concho River 0.43616 per acre ft.
Watermaster Assessment | irrigation, 0.5452 an Watermasters
- Water Code 11.329: 30 acre ft. municipal 250 $157,259 | Administration Account -
TAC 304.62(b) (Rates change 0158
(Subsection G) annually)
Solid Waste Technician Classroom (existing
Training Fee - Water Code | material), association
37.003 and Health and meeting, and
Safety Code 361.027: 30 conferences training
TAC 30.28 (Subsection A) | $10 per hour, minimum
$50; Classroom (new
material), technology Occupation Licensing
based, and 534 $55.767 Account - 0468
correspondence
training $25 per hour,
minimum $100;
Association meeting
review single $100 and
multiple $400 chapters
Waterworks Operator
Certification Fee - Health Occupation Licensin
and Safety Code $111 new or renewal 6,636 $683,967 ot 0468
341.034(a) and (b): 30
TAC 30.30 (Subsection A)
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Occupational Training
Approval - Water Code
37.003 and 37.009: 30
TAC 30.28 (Subsection A)

Classroom (existing
material), association
meeting, and
conferences training

$10 per hour, minimum

$50; Classroom (new
material), technology

Occupation Licensing

based, and 70 98,412 Account - 0468

correspondence

training $25 per hour,

minimum $100;

Association meeting

review single $100 and

multiple $400 chapters
Petroleum Storage Tank
Corrective Action
Specialist Fee - Water Occupation Licensing
Code 37.003 and 26.3573; | $232 new or renewal 138 $27,083 | " pccount - 0468
30 TAC 30.190 and
30.192 (Subsection E)
Petroleum Storage Tank
Project Manager Fee - Occupation Licensing
Water Code 37.003 and $111 new or renewal 46 $4,036 Account — 0468
26.3573: 30 TAC 30.30
(Subsection A)
Underground Storage
Tank Contractors License
Fee - Water Code 37.003 Occupation Licensin
and 26.452: 30 TAC $232 new or renewal 120 $25,933 Account — 0468
30.315 and 30.317
(Subsection I)
Underground Storage
Tank Installers License Occupation Licensin
Fee - Water Code 37.003 | $111 new or renewal 255 $24,059 Account — 0468 9
and 26.456: 30 TAC 30.30
(Subsection A)
Residential Water An application fee of Varies
Certification Fee - Water $111 charged to depending on
Code 37.003 and Health register for the test for thepnumbgr of
and Safety Code 341.034: | certification. The licenses $400 Occupation Licensing
30 TAC 30.30 (Subsection | license is valid for . Account — 0468
A) three years and then issued and

; the number
the license must be
renewed

renewed.
Backflow Prevention
Assembly Tester Licenses
- Water Code 37.003 and $111 new or renewal 2584 $278.315 Occupation Licensing

Health and Safety Code
341.034: 30 TAC 30.30
(Subsection A)

Account — 0468
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Customer Service
Inspector License - Water
Code 37.003 and Health

Occupation Licensing

and Safety Code $111 new or renewal 1,034 $111,637 Account - 0468
341.034(d): 30 TAC 30.30
(Subsection A)
Aerobic System (OSSF)
Maintenance Provider -
Water Code 37.003 and Occupation Licensing
Health and Safety Code | S 111 New or renewal 677 $70,987 Account — 0468
366.0515: 30 TAC 30.30
(Subsection A)
Board of Irrigators Fee
(IRR) - Water Code $111 new or renewal, Occupation Licensin
37.003 and Occupations | both irrigators and 3,403 $332,401 it —0a68
Code 1903.251: 30 TAC installers
30.30 (Subsection A)
Wastewater Operator
Certification Fee - Water Occupation Licensin
Code 37.003 and $111 new or renewal 5,093 $529,178 et —0a68
26.0301(c): 30 TAC 30.30
(Subsection A)
On-Site Septic Installers
Certification Fee - Water
Code 37.003 and Health Occupation Licensing
and Safety Code 366.071: $111 new or renewal 3,023 $280,901 Account — 0468
30 TAC 30.30 (Subsection
A)
Radioactive Disposal Site Sub F and K: $50,000
License Fees - Health and | app, $25,000 annual,
Safety Code 401.301: 30 Sub G: $10,000 app,
TAC 336.105 (Subsection | $8,400 annual; Sub L:
B) $463,096 or $322,677
or $325,910 or
$374,729 based on Waste Management
mining type app, 32 $743,250 Account — 0549
$60,929.50 annual;
Sub M $3,850 or
$39,959 or $94,661 or
$273,800 app and
annual based of waste
class
Toxic Chemical Release $25/release report Waste Management
Reporting Fee - Health form, $250 max 1,420 $123,711 Account — 0549
and Safety Code 370.008 ’
Hazardous Waste Facility Waste Management
Fee (HWF) - Health and $2,500-$25,000 Account — 0549
Safety Code 361.135: 30 annually based on 187 $1,779,677

TAC 335.324 (Subsection
J)

capacity
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Hazardous Waste
Generation Fee (HWG) -
Health and Safety Code
361.134: 30 TAC 335.323
(Subsection J)

$100 for 1 to 50 tons;
$2.00/ton if total more
than 50 tons; $50,000
max

1,634

$2,729,803

Waste Management
Account — 0549

Non-Hazardous Waste
Facility Fee (NWF) -
Health and Safety Code
361.135: 30 TAC 335.324
(Subsection J)

$500-$5,000 annually
based on capacity

52

$123,423

Waste Management
Account — 0549

Non-Hazardous Waste
Generation Fee (NWG) -
Health and Safety Code
361.134: 30 TAC 335.323
(Subsection J)

$50 for 1 to 100 tons;
$0.50/ton if total more
than 100 tons; $10,000
max

1,596

$979,273

Waste Management
Account — 0549

Hazardous Waste Permit
Application Fee - Health
and Safety Code 361.137:
30 TAC 305.53
(Subsection C)

$2,000- $50,000

323

$110,626

Waste Management
Account — 0549

Municipal Setting
Designation Application -
Health and Safety Code
361.804(b)

$1,000 per application

33

$33,000

Waste Management
Account — 0549

Sludge Class B Land
Application Permits -
Health and Safety Code
361.121: 30 TAC 312.9
(Subsection A)

$1,000 to $5,000
depending on volume

27

$40,000

Waste Management
Account - 0549

Underground Storage
Tank Registration Fee
(UST) - Water Code
26.358(f): 30 TAC 334.21
(Subsection B)
(eliminated 9/1/2007)

$50/tank

3,514

$160,533

Waste Management
Account - 0549

Aboveground Storage
Tank Registration Fee
(AST) - Water Code
26.358(f): 30 TAC 334.128
(Subsection F)

$25/tank

1,191

$63,256

Waste Management
Account - 0549

Voluntary Clean Up
Program Fee (VCP) -
Health and Safety Code
361.604

$1,000 application fee

1,310

$728,954

Waste Management
Account - 0549

Radioactive By-Product
Fees - Health and Safety
Code 401.2625 and
401.412 (b,)(c), (d), and (f)

$60,929 annual
licensing fee

Not
implemented
until 2009

$0

Waste Management
Account - 0549
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Class 1 Commercial
Waste Management Fee
(25% of commercial goes
to counties) - Health and

$3.20-$7.50/ton based

Waste Management

Code 5.803: 30 TAC 25.30
(Subsection B)

fee per media type

Safety Code 361.136 (b) | O Source Ia”d method 315 $1,126,499 Account - 0549
(1) (B), (b)(2): 30 TAC ot disposa
335.325(j)(2) (Subsection
J)
Hazardous Waste
Management Fee - Health
and Safety Code 361.136 ﬁ;.s%(gi?éso%/:c?enand 724 $5.260,792 Waste Management
(b) (1) (A), (d): 30 TAC method of disposal ” Account - 0549
335.325 (j)(1) (Subsection
J)
Lead-Acid Battery Fee . Collected by
(collected by the gg[g%fo tr:a?t?e ?h Le1t; L the Hazardous and Solid
Comptroller for TCEQ) - volts: $3.00 o);\ batte Comptroller $16,262,380 Waste Remediation
Health and Safety Code 12+ \’/olts. ry (est. 8,263 Account - 0550
361.138(b) payees)
Innocent Landowner
Program Fee (ILP) - .
Health and Safety Code | $1,000 initial 278 Hazardous and Solid
361.753(b): 30 TAC application $136,283 |  Waste Remediation
Account - 0550
333.35 (b)(E)(3)
(Subsection B)
Hazardous Waste
gﬂnadngg?g;;rg;ieég:egteh $1.00-$37.50/ton Hazardous and Solid
(b) (1) (A), (d): 30 TAC based on source and 724 $5,260,792 Waste Remediation
335 395 (j,)(1 )(Subsection method of disposal Account - 0550
J)
Class 1 Commercial
Waste Management Fee
(25% of commercial goes | $3.20-$7.50/ton based Hazardous and Solid
to counties) - Health and on source, commercial 316 $1.126.,499 Waste Remediation
Safety Code 361.136 (b) status, and method of e Account - 0550
(1) (B), (b)(2): 30 TAC disposal
335.325(j)(2) (Subsection
J)
Petroleum Storage Delivery fee rates:
Delivery Fee - Water Code | $3.75< 2,500 gallons;
26.3574(b) $7.50 for 2,500- 5,000
gallons; $11.75 for Collected by Petroleum Storage Tank
5,000- 8,000 gallons; the $33,003,417 | Remediation Account -
$15 for 8,000- 10,000 Comptroller 0665
gallons; $7.50 for every
5,000 gallons above
10,000.
Environmental Lab . . .
o $500 primary, $250 Environmental Testing
Accreditation - Water secondary + $75-$300 307 $434,639 |  Lab Accreditation

Account - 5065
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Safe Drinking Water Lab
Certification - Water Code
5.803: 30 TAC 25.70

$500 primary, $250
secondary + $75-$300
fee per media type

Environmental Testing

374.203

action costs

(Subsection C) (subset of 66 $9,205 L;a\b Accreditation
- ccount - 5065
environmental lab as of
7/1/2008)
2.5% on diesel
TERP Fees Motor Vehicle | vehicles made before Collected b Texas Emission
Sales and Use - Health 1997 and 1% on Y .
. . . the $13,002,024 | Reduction Plan Account
and Safety Code 386.251; | vehicles since 1997 Comptroller - 5071
Tax Code 152.0215 based total
consideration
TERP Motor Vehicle
Certified Titles - TERP - $15 fee for attainment | o Texas Emission
Health and Safety Code and $20 fee for non- olected by $104,640,757 | Reduction Plan Account
386.251; Transportation attainment TxDOT - 5071
Code 501.138
TERP Motor Vehicle
Registration - TERP - 10% of the total Collected by Texas Emission
Health and Safety Code registration fees due the $9,995,293 | Reduction Plan Account
386.251; Transportation Comptroller - 5071
Code 502.1675
TERP Motor Vehicle
Inspection- Health and Collected b Texas Emission
Safety Code 386.251; $10 per inspection DPS Y $5,223,190 | Reduction Plan Account
Transportation Code - 5071
548.5055
TERP Diesel Equipment -
Surcharge - Health and The fee is 2% of sale Colletcr:]ted by Te).<as Emission
Safety Code 386.251; Tax | or rental price e $45,908,944 | Reduction Plan Account
Y * P Comptroller - 5071
Code 151.0515
Dry Cleaning Facility Facility: $250/yr if <
Registration - Health and $150k annual receipts
Safety Code 374.102 or nonparticipating,
otherwise $2,500/yr; Dry Cleaning Facility
Drop Stations $250 if < 8,084 $3,202,234 Release Fund - 5093
$150k, $750 if >
$150k, $125 if
nonparticipating
Dry Cleaning Penalties -
Health and Safety Code sil)’lg(t)igr;'$$150-,ggg/fc?ar 356 $102,496 Dry Cleaning Facility
374.252 and Water Code f . aay ’ Release Fund - 5093
or expired permit
7.0525
. $20/gal on
_E)Lyegll,;ag;%gssa c;:;/t(;nct;cl):;:s p:'erchlgl.’oethylene 91 $2.503,377 Dry Cleaning Facility
374103 ("perc"); $3/gal on Release Fund - 5093
other solvents
Dry Cleaning Deductible - | $5,000 deductible . .
Health and Safety Code toward corrective 2 $980 Dry Cleaning Facility

Release Fund - 5093
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Air Emissions Fees -
Health and Safety Code
382.0621: 30 TAC

Based on formula
(Rate per ton = $25.00
X (1-CO) X (1+{(CPI

Operating Permit Fees

30 TAC 305.59
(Subsection C)

and $50 per notice

101.27(f) (Subsection A) - 122.15)/122.15}); 1,747 $32,857,392
4,000 ton cap; CO= Account - 5094
tons of carbon
monoxide
Air Emissions Upset and Based on formula
Maintenance - Health and | (Rate per ton = $25.00
Safety Code 382.0215: 30 | X (1-COQO) X (1 + {(CPI Oberating Permit Fees
TAC 101.27 (Subsection | - 122.15)/122.15)); 1 $916,396 | P Accoﬂnt ' 094
A) 4,000 ton cap; CO=
tons of carbon
monoxide
Sludge Hauler 50% Waste
Registration Fee (WMS) -
Health and Safety Code | ©100-$500/year based 1,363 $439,152 | Management Acct 0549
. on volume hauling and 50% Solid Waste
361.013(c): 30 TAC 312.9 Disposal Fee Acct 5000
(c) (Subsection A)
Sludge Beneficial Land o
Use Fee - Health and $.75/dry ton for Mana Sgnf)e\r?{fégt 0549
Safety Code 361.013(a): beneficial use, $100 137 $91,863 and 200/ Solid Waste
30 TAC 312.9(b)(2) minimum Di °
. isposal Fee Acct 5000
(Subsection A)
Sludge Hauler Sticker Fee
(WSS) - Health and Safety 50% Waste
Code 361.013(a): 30 TAC | $10/motor transport 1289 $27.300 Management Acct 0549
312.142 (Subsection G) vehicle ’ ’ and 50% Solid Waste
Disposal Fee Acct 5000
Sludge Beneficial Land o
Use Permit Fee - Health ~ 50% Waste
$100-$500 based on $500 | Management Acct 0549
and Safety Code quantity o and 50% Solid Waste
361.013(a): 30 TAC Disposal Fee Acct 5000
312.9(g)(4) (Subsection A)
Sludge Surface Disposal o
Permit Fee - Health and 1 ¢4 55400, $100 Manaé-)eorr?ex\t/?;gt 0549
Safety Code 361.013(a): miﬁimum’ 4 $67,140 and 50% Solid Waste
30 TAC 312.9(b)(4) Disposal Fee Acct 5000
(Subsection A)
Solid Waste Medical
Waste Transport Fee - 50% Waste
Health and Safety Code $100-$500 based on 36 $12.850 Management Acct 0549
361.013(a): 30 TAC weight ’ and 50% Solid Waste
330.1211 (L) (Subsection Disposal Fee Acct 5000
Y)
Solid Waste Disposal o
Permit Fees - Health and $100 application fee Mana seonf)ex\t/i\ségt 0549
Safety Code 361.013(a): pp 21 $4,150 9

and 50% Solid Waste
Disposal Fee Acct 5000
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Solid Waste Disposal Fee
(SWD) - Health and Safety
Code 361.013(a): 30 TAC
330.673 (Subsection P)

$1.25/ton by weight. By
volume, $.40/cu.yd.
compacted,$.25/cu.yd.
un-compacted

244

$41,333,520

50% Waste
Management Acct 0549
and 50% Solid Waste
Disposal Fee Acct 5000
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VI. ORGANIZATION

A. Provide an organizational chart that includes major programs and divisions, and shows the
number of FTEs in each program or division.

TCEQ Organizational Chart

Actual FTEs as of August 31, 2008

Chief Auditor
General Counsel 19 FTEs
11 FTEs
Commission Chief Clerk
— 11 FTEs 23 FTEs
Public InBteFr_cle_sét Counsel Public Assistance
s 13 FTEs
Agency Communications Intergovernmental
25 FTEs Relations
12 FTEs

Budget & Planning

Small Business &

Executive Director

21 FTEs Deputy Executive Director !
Environmental
10 FTEs -
- - - Assistance
Chief Financial Officer 75.5 FTEs
5FTEs
Office of Permitting, Office of Compliance & Office of Legal Office of Chief Engineer’s
Remediation & Enforcement Services Administrative Office
Registration 25 FTEs 45FTEs Services 21 FTEs
11 FTEs 5FTEs
] ] Compliance Support | | Environmental Law Financial Air Quality
Air Permits 52 FTEs 44 5 FTEs || Administration 170 FTEs
188.5 FTEs 85 FTEs
Enforcement Water Quality
Permitting & 114 FTEs General Law Human Resources Planning
L Remediation 55.0 FTEs — o \?IStar;f " 30.5 FTEs
o4 FTEs 35 FTEs
64 FTEs . .
| | Monitoring Operations Litigation
139.5 FTEs 44 FTEs Information
Radioactive — Resources
— Materials
25 ETEs Field Operations 145.5 FTEs
Support
Support Services
Remediation | 61 FTEs
196 FTEs Field Operations
Border &
| | Waste Permits South Central Texas | 7585
101.5 FTEs FTEs
— Field Operations
Water Quality Coastal & East Texas
I 106.5 FTEs
Field Operations
L] Water Supply North Central &
158.0 FTEs West Texas
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B. If applicable, fill in the chart below listing field or regional offices. See Exhibit 10 Example or
click here to link directly to the example.

Texas Commission on Environmental Quality
Exhibit 10: FTEs by Location — Fiscal Year 2008

Number of Number of
Headquarters, Region, or Field Office Location Budgeted FTEs, Actual FTEs
FY 2008 as of August 31, 2008

Austin Headquarters Austin 2,089.0 2,042.0
Region 1 — Amarillo Amarillo 31.0 31.0
Region 2 — Lubbock Lubbock 23.0 23.0
Region 3 — Abilene Abilene 24.0 24.0
Region 4 — Dallas/Fort Worth Fort Worth 103.0 103.0
Region 5 — Tyler Tyler 55.0 54.0
Region 6 — El Paso El Paso 25.0 24.0
Region 7 — Midland Midland 22.0 19.0
Region 8 — San Angelo San Angelo 16.0 16.0
Region 9 — Waco Waco 35.0 35.0
Region 10 — Beaumont Beaumont 68.0 67.0
Region 11 — Austin Austin 36.0 36.0
Region 12 — Houston Houston 245.0 237.0
Region 13 — San Antonio San Antonio 66.0 64.0
Region 14 — Corpus Christi Corpus Christi 55.0 55.0
Region 15 - Harlingen Harlingen 38.0 33.0
Region 16 - Laredo Laredo 11.0 11.0
TOTAL 2,942.0 2,874.0
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C. What are your agency’s FTE caps for fiscal years 2008-2011?

2008 —2,942.3
2009 —2,935.3
2010 - 2,980.3
2011 -3,001.3

D. How many temporary or contract employees did your agency have as of August 31, 2008?

Contractors on 8/31/2008 — 48 which equated to 14.6 FTEs of which 3.4 FTEs affects the
FTE Cap.

E. List each of your agency’s key programs or functions, along with expenditures and FTEs by
program. See Exhibit 11 Example or click here to link directly to the example.

Texas Commission on Environmental Quality
Exhibit 11: List of Program FTEs and Expenditures — Fiscal Year 2008

Program FTEs as of August 31, 2008 Actual Expenditures
Small Business and Environmental 75.5 $10,836,738
Assistance (SBEA) and Border Affairs
Air Quality Planning 113.0 $17,397,896
Texas Emissions Reduction Plan (TERP) 34.0 $48,985,008
Low Income Vehicle Repair Assistance 7.0 $49,871,256
Program (LIRAP) / Drive a Clean Machine
(DACM)
Toxicology 14.0 $1,248,575
TMDL 13.5 $6,073,070
Air Permits 188.5 $10,427,835
Waste Permits 126.5 $18,702,081
Water Quality 106.5 $6,915,288
Public Drinking Water 44.5 $7,237,122
Utilities and Districts 53.0 $5,524,978
Enforcement 114.00 $5,554,611
Field Operations 790.5 $50,754,422
Monitoring Operations 87.0 $12,856,576
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Permitting and Registration Support 64.0 $3,578,588
Occupational Licensing 20.0 $2,685,126
Groundwater Planning and Assessment 10.0 $783,074
Water Rights Permitting and Availability 35.0 $2,371,797
Remediation/Superfund 74.5 $18,036,815
Remediation/PST and Dry Cleaners 61.5 $46,810,780
Remediation/VCP and Corrective Action 59.5 $3,191,717
TOTAL 2,092.0 $329,843,353
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VIl. GUIDE TO AGENCY PROGRAMS

Introduction

Since its establishment in 1993 as a consolidated state environmental agency addressing
air, water and waste activities, the agency has strived to ensure that its organization is
structured to provide the best opportunity to efficiently and effectively fulfill its mission.

Organizational Structure

Although the Texas Commission on Environmental Quality (TCEQ) is a relatively mature
agency, it is also a dynamic institution, open to making adjustments in its organizational
structure in response to changed priorities and identified efficiencies. The agency does not
view its organizational structure as set in stone; rather it is aware of the need to continually
fine-tune functions to improve services.

When first established, the agency was organized along the programs it regulates: air;
water; and waste. In 1999 the agency moved from a programmatic organizational structure
to a functional one based on permitting, planning, regulation, compliance and enforcement.
The change was made with the expectation that this structure would provide greater
uniformity in procedures and decision making, present cross-training opportunities for staff
in the various programs, and align planning and permitting activities. Over time, consistency
between the various permitting programs has been achieved and is now institutionalized.

Since the change to a functional organization, modifications have been made in response
to the agency’s experiences with the new structure and its ongoing effort to increase
efficiencies, effectiveness and expertise. For instance, in some cases staff and managers
have become “generalists” and not experts of a program, only experts on the process.

Based on the experience gained as the functional organizational structure has been put into
place, management has observed the need to make changes that move its structure from
being completely functional to one that incorporates elements of a programmatic
organizational structure.

Below is a discussion of some of the most recent changes made in response to this
observation.

e The Water Quality Planning Division has been created under the Chief Engineer’s
Office (CEO) to bring together several water quality planning and assessment programs to
more efficiently facilitate the work of each program.

e The Remediation Division has moved from the Office of Permitting and Registration
(OPR) to the Office of Compliance and Enforcement (OCE), to facilitate the interaction
between the Remediation, Enforcement and Field Operations Divisions in cleaning up and
resolving contaminated sites across the state.

e The Operator Licensing Program has moved from the OCE to the OPR to more
logically align licensing and registration functions.

e The Radioactive Materials Division has moved to the Waste Permits Division in an
effort to consolidate waste permitting activities.
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e The Monitoring Operations Division has moved to Field Operations Support to unify
monitoring, to enhance emergency response and to merge data collection and lab
activities.

e The Tax Relief for Pollution Control Property (Proposition 2) has moved from the
Small Business and Environmental Assistance Division to the CEO to utilize the technical
expertise in that office.

e The OCE has instituted three Area Directors to oversee field operations across
Texas. This realignment was accomplished to focus greater attention on unique areas of
the state that have related sets of challenges.

These changes, as well as others to follow, are being implemented in recognition that while
there were gains in moving from a programmatic centered organizational structure, there
have also been some challenges. One of the most significant challenges has been the loss
of staff with expertise in specific and significant issue areas.

Consideration is also being given to the following as the agency determines changes to its
current organization structure:

e maximizing the availability of staff knowledgeable in certain priority program areas;

¢ making the agency more accessible to a public that understands environmental
concerns in program-specific terms;

e coordinating with the Environmental Protection Agency (EPA) and other local
government entities that are often aligned along program areas;

e ensuring that data, which is often collected by media, can be retrieved and utilized
more effectively;

e providing enhanced representation for high profile issues within a particular media
(air vs. water); and

e capitalizing on changes in the workforce and advanced information technologies.

Staff Re-alignment

As management continues to evaluate the efficiency of the agency’s organizational
structure, attention is also being given to re-locating certain programs from the central
office, to the agency’s regional offices. The agency’s remediation program is a prime
example of a program that would benefit from moving to the field.

These possible changes would be a long-term project and would not be done to simply
reduce staff in the central office. Rather, itis based on the recognition that certain agency
programs can be more effectively implemented in regional offices across the state. In
addition, this movement to the field will allow for the regulator to be in closer physical
proximity to those being regulated. With advancements in information technologies,
efficient communication between central and regional staff can now be provided to ensure
consistency in agency operations.

Recent Initiatives

The TCEQ has undertaken several initiatives in the past few years to improve agency
performance: a comprehensive review of the agency’s enforcement processes; a permit
timeframe review aimed at streamlining permit processes; a move toward more access
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through a variety of electronic reporting, information and comment processes; the
development of a rapid response capability following natural and man-made disasters; the
development of a network of statewide air and water monitoring stations that provide real
time environmental data to aid compliance and improve planning; and a continuing effort to
strengthen services provided through the agency’s regional offices.

Many of these initiatives are described in Section Xll, Agency Comments, of this report,
which includes a discussion of major administrative innovations undertaken by the TCEQ to
eliminate duplication in programs, increase operating efficiency and address agency
performance.

A Note about Documents Included in Section VII

By necessity, any description of the agency, no matter how comprehensive, represents a
“snapshot” of the TCEQ’s history at a single moment in time. For purposes of this report it
has been necessary to reflect as the agency was at the end of FY 08. This date was
selected because it was a point at which a variety of data useful for the evaluation of the
agency had been collected, quality assured, and reported. This data supports the narrative
information on the accompanying 35 selected programs, which represent the agency’s core
activities.

Shorter narratives are also provided in Section VIl to describe support functions of the
agency and programs associated with the offices of the commissioners and executive
director. Each program is described as it appeared on August 31, 2008; unless otherwise
noted.

A Note about Performance Measures

The TCEQ reports a large number and variety of performance measures quarterly and
annually to the Legislative Budget Board. Some measures are the result of combined
totals reported from two or more programs. This report does not disaggregate this data
among individual program profiles, but instead reports the totals via the program most
closely associated with the appropriate performance measure. Key performance measures
are reported in their aggregate form in Section Il of this report.

A Note about Staffing Numbers

Some Full Time Equivalent (FTE) totals may vary as they are reported in different sections
of this document. These variations may occur both between and within programs.
Variations occur because of the realignment of some of the programs noted in this report
during FY 08. Other variations may appear because several TCEQ programs make use of
project teams that contribute all or part of their efforts to multiple programs and projects.
Total FTE counts reported in Sections V and VI are based on the final figures for the 2008
fiscal year.
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VII. GUIDE TO AGENCY PROGRAMS - CONTINUED

Narrative Description

The Office of the Commissioners
Bryan W. Shaw, Ph.D., Chairman
Buddy Garcia, Commissioner
Carlos Rubinstein, Commissioner

11 FTEs

Three full-time commissioners are appointed by the governor to establish overall agency
direction and policy, and to make final determinations on contested permitting and
enforcement matters. They are appointed for six-year terms with the advice and consent of
the Texas Senate. A commissioner may not serve more than two six-year terms, and the
terms are staggered so that a different member’s term expires every two years. The
governor also names the chairman of the commission.

The TCEQ commissioners have adopted a mission statement and philosophy that embody
their vision of how this agency should conduct its business, and have issued a Resolution
Concerning Public Participation at the TCEQ.

General Counsel
11 FTEs

The general counsel (GC) is the chief adviser on law and ethics for the commissioners. In
addition to managing the administrative affairs of the commissioners office, the general
counsel provides legal assistance to the commissioners in their review of permits, proposed
enforcement actions, rules, and other matters.

Alternative Dispute Resolution (ADR) activities are also the responsibility of the GC. The
ADR staff assists permit applicants and persons opposed to the applications in resolving
their differences informally, if possible, to avoid the time and expense of a contested public
evidentiary hearing. ADR procedures are voluntary, and those participating in an ADR do
not forfeit their right to a hearing if the ADR does not result in a settlement. Between FY 05
and FY 09, ADR handled 137 contested cases, including 66 fully settled cases and 71
partially settled cases.

Chief Auditor
19 FTEs

The Chief Auditor’s Office (CAQO) provides assurance and advisory services that help the
commissioners and management meet agency goals and objectives. The CAO provides
independent and objective information, analyses, and recommendations to assist
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management in effecting constructive change, managing business risk, and improving the
compliance and accountability of the regulated community and business partners. To
provide a full range of audit services to the agency, during the past year, the CAO
reorganized into three teams: Internal Audit, External Audit, and Information Technology
Audit. Since FY 05, the CAO has completed 93 audits of all types.

Chief Clerk
23 FTEs

The Office of the Chief Clerk (OCC) issues required notices of applications, public hearings,
and public meetings. The OCC also prepares the commission agendas, transmits final
decision documents to applicants and other parties, and maintains the official records of
pending commission proceedings. The OCC also maintains those pages of the TCEQ'’s
Web site pertaining to notice searches, OCC database searches, commissioners’ Agendas
and Work Sessions and the executive director’s agendas.

Public Assistance
13 FTEs

The Office of Public Assistance (OPA) answers questions about pending TCEQ permits,
explains the permitting process and opportunities for public participation, and conducts
public meetings around the state on permit applications. The office includes an
Environmental Equity Program that helps minority and low-income communities work
toward solutions to problems with industries and facilities near their homes. OPA is
responsible for distributing the TCEQ Customer Satisfaction Survey, which encourages
customers' feedback on their experiences with the agency. Every two years, OPA
summarizes the most recent biennium's survey responses in a Report on Customer Service
to the Legislative Budget Board. The director is the agency's customer service
representative, and OPA is the point of contact for all complaints against the agency. OPA
has conducted a total of 385 meetings with 18,476 attendees in the past five fiscal years.
These include public meetings, notice and comment hearings, and informational meetings
on permitting matters, as well as rule hearings and stakeholder meetings. The maijority of
meetings are in regard to permitting actions.

Public Interest Counsel

8 FTEs

The Office of Public Interest Counsel was created by the legislature to ensure that the
public's interest is represented in issues considered by the commission. The office does not
formally represent individuals at commission proceedings. However, citizens who have
questions about the legal aspects of dealing with the TCEQ, its hearing process, and its
rules can obtain help from this office. Assistance is available to anyone who is affected by a
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particular permit application or other agency authorization. The staff of the Public Interest
Counsel also assists people who have questions about enforcement proceedings.
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Office of the Executive Director
Mark R. Vickery, P.G., Executive Director
Zak Covar, Deputy Executive Director

10 FTEs

The executive director, who is hired by the commissioners, is responsible for managing the
agency’s day-to-day operations. Major responsibilities include directing the operations of
over 2,900 employees in 17 statewide offices, implementing commission policies, making
recommendations to the commissioners about contested permitting and enforcement
matters, and approving uncontested permit applications and registrations.

The deputy executive director serves as the chief operating officer, to assist the executive
director in the administration of the agency.

The agency has five office clusters that report to the executive director. Each office is led
by a deputy director. These deputies are responsible for administering the agency’s
regulatory and administrative programs.

o Office of Administrative Services

e Chief Engineer's Office

¢ Office of Compliance and Enforcement
e Office of Legal Services

o Office of Permitting and Registration

In addition, five divisions report directly to the executive director:
e Agency Communications
e Budget and Planning
e Chief Financial Officer
¢ Intergovernmental Relations
e Small Business and Environmental Assistance

Agency Communications

25 FTEs

The Agency Communications Division works to continuously improve and streamline the
delivery of print and Web information to the public and within the agency. This division
coordinates the agency response to all media inquiries, prepares and distributes agency
news releases, and coordinates news conferences. The division also includes the agency
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library, and a publishing staff that coordinates, produces, and distributes regulatory and
general informational materials, both print and Web.

Budget and Planning

21 FTEs

The Budget and Planning Division is responsible for developing and monitoring the
agency'’s annual operating budget. Staff prepares, submits, and monitors all of the agency’s
federal grant applications and work plans, centralizing grants management in support of
TCEQ programs. The division also develops and submits the agency’s strategic plan,
biennial legislative appropriations request, and quarterly performance reports to the
governor and the legislature. In addition, its staff conducts special analyses to monitor the
achievement of agency goals and priorities.

Chief Financial Officer

5 FTEs

The Chief Financial Officer's office oversees all budgeting and financial issues in the
agency. This includes the development of the agency’s strategic plan, biennial
appropriations request, the annual operating budget, and quarterly performance reports to
the legislature and the governor. On fiscal matters, this office is the point of contact for the
TCEQ’s oversight agencies. The office is involved in bill implementation and preparing
fiscal notes that have revenue requirements and it monitors revenue and expenditures,
estimates revenue collections, and provides fiscal analysis and reporting.

Intergovernmental Relations

12 FTEs

The Intergovernmental Relations Division (IGR) coordinates the agency response to
congressional and state legislative inquiries and constituent issues, legislative initiatives,
and interim committee studies affecting the agency. It coordinates the agency’s testimony
and participation during legislative sessions and ensures that the legislature is informed of
the TCEQ’s initiatives and activities. It manages the agency’s comments on national policy
issues.

The IGR also serves as a clearinghouse for border affairs information for the TCEQ. The
Border Affairs staff involved in these activities supports the agency’s mission in the border
region with Mexico and represents the agency in national environmental work with Mexico.
These ongoing projects, some which require collaboration with other state, federal, or even
binational agencies, include:
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e The Border Initiative. This is an agency umbrella plan that encompasses all agency
work with Mexico and in the border region.

e The Border Governors Conference (BGC). The staff supports commissioners in their
roles as Texas representatives on the Environment and Water Work Tables of the BGC.

e Border 2012. This is a binational environmental program—Iled by the EPA and its
Mexican counterpart, SEMARNAT—uwith the ten border states as active partners.

e The Border Environment Cooperation Commission and the North American
Development Bank. These are two NAFTA-created environmental agencies

e The Joint Advisory Committee for the Improvement of Air Quality in the Ciudad
Juarez, Chihuahua — El Paso, Texas — DofAa Ana County, New Mexico, Air Basin (JAC).
The JAC develops and implements recommendations to address binational air quality
problems.

e The International Boundary and Water Commission (IBWC), U.S. and Mexico. Staff
works with the IBWC on water allocation and sanitation issues affecting Texas, as well as
disaster response due to potential flooding.

e TCEQ Border Grant. Staff manages this grant, which supports the TCEQ’s border
programs, including equipment to measure visibility and regional haze in Big Bend and
Guadalupe Mountain national parks.

e Colonias Coordination. The Border Affairs manager represents the agency in the
Border Initiatives Committee, which is chaired by the colonias coordinator in the office of
the Texas Secretary of State.

e The Good Neighbor Environmental Board. The Border Affairs manager is a member
of this EPA advisory board to the president and the Congress.

Small Business and Environmental Assistance

75.5 FTEs

The Small Business and Environmental Assistance Division (SBEA) helps Texans prevent
pollution, conserve resources, and achieve compliance with regulations; educates
customers; and promotes conservation of natural resources through partnerships in Texas
and along its border with Mexico. The division offers services to a variety of customers,
including small businesses and local governments, industries and manufacturers,
agricultural operations, students and academia, and anyone interested in environmental
stewardship. Detailed information about this program is included in a separate document
for agency programs.
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The Office of Legal Services
Stephanie Bergeron Perdue, Deputy Director

4.5FTEs

The Office of Legal Services (OLS) consists of three divisions under the oversight of the
deputy director. The three OLS divisions are (1) the General Law Division, (2) the
Environmental Law Division, and (3) the Litigation Division.

The deputy director’s direct reports also include the agency’s bankruptcy program. The
bankruptcy program, in coordination with the Texas Office of the Attorney General (OAG),
pursues debtors in federal bankruptcy court for environmental obligations and recovery of
financial liabilities owed to the TCEQ.

The mission of the OLS is to provide legal counsel and support to the executive director
(ED), the agency program areas, and, in conjunction with the Office of General Counsel
(OGC) and the Office of Public Interest Counsel, to the commissioners. Generally, the
responsibilities of the office are to:

e provide legal counsel to clients;

o represent the ED in administrative cases;

e conduct legal research and issue legal opinions;

e coordinate with the Environmental Protection Agency (EPA) and the OAG;

e monitor legislative, regulatory, and judicial developments; and

¢ manage the rulemaking process for the agency.

General Law Division
55 FTEs

The General Law Division (GLD) provides legal counsel to the agency on issues related to
personnel and employment law, ethics, contracts, public information processing and
distribution, management of rulemaking projects, and records retention. The division
director serves as the agency’s ethics advisor. The GLD also provides the OLS with
administrative support (paralegals and legal secretaries).

GLD attorneys provide legal counsel to the agency by providing:

e advice on personnel and employment law issues, ethics, and TCEQ operating policy
matters;

e training to agency staff on ethics and equal employment law issues;

¢ investigations of internal complaints of discrimination and retaliation;
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o referral, coordination, and assistance to the OAG in state and federal court litigation;

e legal support regarding agency contracts and grants, memoranda of agreements,
intellectual property, real property transactions, homeland security, and miscellaneous
issues;

e legal support for disputes that arise during the course of contract performance; and

e coordination as well as preparation of responses to public information requests for
the OLS.

The Texas Register/Paralegal Section of the GLD coordinates the administrative aspects of
rulemaking documents and the rulemaking process by working with internal customers,
such as rulemaking teams throughout the agency, as well as with external customers, such
as the Texas Register, located in the Secretary of State’s Office. The staff frequently
provides assistance to both internal and external customers with rulemaking inquiries and
public information act requests. The staff is also responsible for ensuring that statutory
requirements for public participation in the agency’s rulemaking process are met.

Environmental Law Division
445 FTEs

The Environmental Law Division (ELD) provides legal support to the Office of Permitting
and Registration and the Chief Engineer’s Office. The ELD is composed of four sections
divided generally by media: (1) Air, (2) Industrial Hazardous Waste and Municipal Solid
Waste, (3) Water Quality, and (4) Water Rights and Water Utilities. The ELD provides legal
counsel to the agency by providing:

e legal assistance in permitting matters, including participation in public meetings and
drafting of the Response to Comments and Response to Hearing Requests;

e representation of the ED in certain contested permit cases, including all contested
water utility and water rights permit cases, by coordinating discovery and prefiled
testimony, preparing witnesses, drafting closing arguments and exceptions to the Proposal
for Decision and representing the ED at Agenda;

e interpretation of federal and state environmental statutes and rules;

e legal analysis on issues related to federal program delegation, including rulemaking
to implement federal changes and obtaining certification from the OAG for delegated
programs;

e referral, coordination, and assistance to the OAG in state and federal court litigation,
including appeals of commission actions;

e legal support for rulemaking projects, including drafting the regulatory impact
analysis and the takings impact analysis and reviewing the preamble and proposed and
adopted rules;

e legal support for the development of the State Implementation Plan (SIP), including
revisions to the SIP and rulemaking;
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¢ legal assistance on the Edwards Aquifer Rules and Water Pollution and Abatement
Plans;

e legal support on the development of Total Maximum Daily Loads;

e legal assistance on radioactive waste issues, including related applications and
licenses;

e legal support to the Operator Licensing program, including representing the ED in
revocation proceedings;

e review of all district bond orders;

e emergency orders for ED approval and presentation of the matter at Agenda for the
commission to affirm, modify, or set aside;

e assistance in drafting of proposed legislation and legal analysis of introduced
legislation; and

e response to requests for OAG opinions in accordance with the Public Information Act
for ELD-related matters, including program documents.

Litigation Division
44 FTEs

The Litigation Division (LD) provides legal representation primarily to the Enforcement and
Remediation divisions of the Office of Compliance and Enforcement (OCE). It also includes
the Environmental Crimes Unit.

The legal support provided by LD falls into two primary areas: (1) enforcement and (2)
remediation. The work of the enforcement attorneys in support of the Enforcement Division
includes negotiating agreed orders and compliance agreements; processing default orders;
and conducting contested administrative enforcement actions. The type of enforcement
case referred to the LD is one in which the respondent is uncooperative, uncommunicative,
and/or unwilling to reach an agreement or one in which the respondent wants to participate
in a contested case hearing. The enforcement attorneys also supply legal advice to the
Field Operations Division staff of the OCE and participate as speakers during basic
investigator training on topics such as citizen collected evidence and expert withess
testimony. The remediation attorneys in the LD provide legal advice to staff in the
Remediation Division of the OCE regarding a variety of programs, including voluntary
cleanup, dry cleaning, petroleum storage tanks, natural resource damages, and state and
federal Superfund.

The attorneys in LD also:
o refer cases to the OAG to pursue civil penalties and injunctive relief and act as the
liaison between the OAG and the agency;

e provide advice for and implementation of the Supplemental Environmental Project
(SEP) program, including drafting custom SEPs;

e provide legal advice to agency personnel about the Audit Privilege Act;
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e review and research Notice of Intent to Sue letters under Citizen Suit provisions of
the federal Clean Water Act and Resource Conservation and Recovery Act;

e prepare emergency orders for appointment of temporary managers and of water
utilities and refer the utility to the OAG to place the utility into receivership;

e assistin drafting proposed legislation and provide analysis of introduced legislation;

e provide legal support for rulemaking projects, including drafting the regulatory impact
analysis and the takings impact analysis and reviewing the preamble and proposed and
adopted rules; and

e respond to requests for OAG opinions in accordance with the Public Information Act
for LD—related matters, including program documents.

In coordination with a federal, state, and local task force, the Environmental Crimes Unit of
the LD investigates and assists in the prosecution of environmental crimes by screening
cases, investigating environmental crimes, helping execute search warrants, testifying, and
assisting in the prosecution of environmental crimes.
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Office of Administrative Services
Dorca Zaragoza-Stone, Deputy Director

5 FTEs

The Deputy of the Office of Administrative Services consists of four divisions, under the
oversight of the deputy director, that provide core, agency-wide administrative services.
These divisions are Financial Administration, Human Resources and Staff Development,
Information Resources, and Support Services.

Financial Administration
85 FTEs

The Financial Administration Division is responsible for managing the agency’s finances,
ensuring the integrity of the accounting records, and maintaining adequate internal controls
to safeguard the agency'’s financial assets. The Financial Reporting Section is responsible
for the maintenance of the agency’s financial systems; preparation of the indirect cost rate
proposal; billing and collection of federal grants; and providing financial information,
including the agency’s annual financial report, to management and oversight entities. The
Revenue Section is responsible for the billing and collection of fees due to the agency and
for managing and maintaining financial assurance documents in accordance with federal
and state regulations. The Payment Processing Section is responsible for the audit and
processing of payment vouchers; processing the agency’s payroll according to state and
federal guidelines; and oversight of the agency’s timekeeping system to ensure compliance
with state and federal rules and agency policy.

Human Resources and Staff Development

35 FTEs

Human Resources and Staff Development (HRSD) supports the agency by assisting in
recruiting, hiring, developing and retaining a diverse, competent workforce. The division is
responsible for agency recruitment and staffing services, including the administration of
internship and volunteer programs. HRSD oversees job classification and employee
compensation, ensuring compliance with the State Classification Plan, Fair Labor
Standards Act, and Equal Pay practices. The division also provides services for staff and
management development, which includes administering the performance management
system, as well as the acquisition and delivery of general work skills, technical training, and
agency policy training, and the coordination of the agency’s leadership development
program. HRSD provides services related to employee benefits, leave, and workers’
compensation. Additionally, it facilitates employee relations and coordinates wellness and
other employee programs. Further, the division undertakes the agency’s succession and
workforce planning processes and produces reports for management decision making.
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Information Resources
145.5 FTEs

The Information Resources Division (IRD) is responsible for the provision of information
technology (IT) and other services across the agency. IRD provides IT customer support,
and manages maintenance of the agency’s physical IT infrastructure through oversight of a
contract with the state data center. It works with programs across the agency, providing
technical leadership in software development, enhancement services for enterprise
information systems, and IT project management and business analysis services. IRD
develops IT budgets, plans, and reports for agency management and other oversight
agencies. The division also administers the agency’s central records system through a
contract with a commercial records management firm, and coordinates the agency’s
response to public information requests.

Support Services

61 FTEs

The Support Services Division houses the agency’s procurement and contracts section and
its Historically Underutilized Business (HUB) program, as well as miscellaneous standard
support services. The Procurement and Contracts Section issues bid solicitations, receives
vendor responses, assists in the contractor selection process, and issues purchase orders
or contracts. HUB staff monitor and evaluate the agency’s HUB performance, and take
steps to ensure that the agency makes a good-faith effort to meet its HUB goals. The HUB
program ensures good-faith efforts through various avenues, including the evaluation of
procurement and contract documents for potential HUB opportunities, outreach activities
such as participation in vendor forums, fostering of mentor-protégé agreements, and direct
assistance to agency programs working to meet HUB goals. The Business Services
Section manages the agency’s physical assets and inventory, its fleet program, central
supplies, and mail delivery. The Telecommunications and Staff Services Section oversees
the Texas Facilities Commission’s delivery of facilities and security services, manages the
agency’s risk program, and provides copy and telephone-related services.
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VII. GUIDE TO AGENCY PROGRAMS - CONTINUED

Complete this section for each agency program (or each agency function, activity, or service if more
appropriate). Copy and paste the questions as many times as needed to discuss each program, activity, or
function. Contact Sunset staff with any questions about applying this section to your agency.

A. Provide the following information at the beginning of each program description.

Name of Program or Function Small Business and Environmental Assistance

Location/Division 1st Floor / Building F / Small Business and
Environmental Assistance / Office of the Executive
Director

Contact Name Brian Christian

Actual Expenditures, FY 2008 $9,563,841

Number of FTEs as of August 31, 2008 72.5

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The Small Business and Environmental Assistance Division (SBEA) provides confidential
compliance assistance on air, water, and waste regulations to small businesses and small
local governments; works with regulated entities to implement pollution prevention and
innovative environmental programs; offers technical assistance for recycling; and educates
the public and the regulated community on rules and environmental issues. The SBEA’s
major activities are described below.

Small Business and Local Government Assistance (SBLGA). Federal and state laws
require the TCEQ to provide compliance assistance to small businesses. The commission
also offers that service to small local governments. It is confidential, except when there is
an imminent threat to the environment. By keeping assistance confidential, and separate
from enforcement, the agency encourages entities to seek assistance and achieve
compliance. The SBEA offers compliance assistance through:

e direct on-site assistance;

e atoll-free hot line answered by its staff;
e active participation on agency rule, standard permit, and general permit teams;
e regulatory guidance development; and

e advisory committees.
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Pollution Prevention. The SBEA implements multiple statutory programs that help prevent
pollution and reduce releases into the environment. Major pollution prevention programs
include:

e on-site technical assistance to help regulated entities of any size implement
operational/process changes, reduce raw-material usage, or deploy new technologies that
avoid creating waste or emissions, including along the Texas-Mexico Border;

o the Waste Reduction Policy Act (federal H.R. 5835, Title VI, Pollution Prevention Act
of 1990 and Texas Health and Safety Code, Subchapter Q, Sections 361.501 — 361.510,
Waste Reduction Policy Act of 1991), which requires hazardous-waste generators and all
that report on Form R for the EPA’s Toxics Release Inventory to develop pollution
prevention plans and annually report their progress;

e programs to collect hazardous household waste and agricultural waste;

e the Pollution Prevention Advisory Committee, which advises the commission on
pollution prevention and recycling programs;

e the Resource Exchange Network for Eliminating Waste, or RENEW, program, which
establishes an exchange to market wastes for recycling, reuse, or composting;

e the Clean Texas Program, which encourages regulated entities to develop and
implement environmental management systems that help achieve compliance and
pollution prevention at their sites;

e the Take Care of Texas Program, which encourages the public to reduce its
environmental impact; and

e the Texas Clean School Bus Program, which makes grants to school districts and
charter schools to cover installation costs of retrofit technologies that reduce particulate
emissions inside bus cabins.

Recycling. Several state statutes require the TCEQ to implement programs to encourage
recycling, including:

e the Computer Equipment Recycling Program, which requires computer
manufacturers in Texas to take back for proper management their own computer
equipment with SBEA tracking implementation, assisting manufacturers and retailers, and
reporting to the legislature;

e the Recycling Market Development Implementation Program, which requires the
TCEQ to work with other state agencies on recycling efforts; and

e technical assistance on both understanding recycling regulations and establishing a

recycling business.
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Education. The SBEA is the agency’s primary educational program, both for the public and
the regulated community. The division oversees the Seminar Account, which recovers
costs associated with agency seminars and workshops. The division also implements the
Teaching Environmental Sciences program for educators.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

The SBEA programs support the following performance measures (all figures are for FY
08):

Output 03-01-02.02 (Key): number of small businesses and local governments assisted

e 201 percent of annual target
Output 03-01-03.01: Number of On-site Technical Assistance Visits, Audits, Presentations,
and Workshops on Pollution Prevention and Waste Minimization and Environmental
Management Systems Conducted

e 97 percent of annual target
Output 03-01-03.02: number of entities participating in voluntary programs

e 51 percent of annual target
Outcome 03-01.08: tons of emissions and waste reduced and minimized, as reported by
the regulated community implementing pollution prevention, environmental management
systems, and other innovative programs

e 252 percent of annual target
Outcome 03-01.09: amount of financial savings achieved as reported by the regulated
community implementing pollution prevention, environmental management systems, and
other innovative programs

e 113 percent of annual target
Outcome 03-01.10: tons of emissions and waste reduced and minimized in the Texas-
Mexico border region, as reported by the regulated community implementing pollution
prevention, environmental management systems, and other innovative programs

e 0.10 percent of annual target

Efficiency 03-01-03.01: average cost per on-site technical-assistance visit
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e 84 percent of annual target

Explanatory 03-01-03.01: tons of hazardous waste reduced as a result of pollution
prevention planning

e 22 percent of annual target

Explanatory 03-01-03.02: tons of waste collected by local and regional collection and
cleanup events

e 168 percent of annual target

Explanatory 03-01-03.03: tons of agricultural waste chemicals collected under TCEQ
sponsorship

e 106 percent of annual target

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

The SBEA was created in 1999 by merging multiple assistance programs. The SBEA is
composed of the former Office of Pollution Prevention and Recycling, the Small Business
Assistance Program, and the Local Government Assistance Program. At the same time,
the agency deployed more assistance resources to the TCEQ regional offices. The SBEA is
located in the Executive Director’s Office. Consolidation resulted in greater efficiency and
uniformity in the delivery of assistance. The original intent of the functions has not changed.

Section 507 of the 1990 Federal Clean Air Act Amendments require all states to implement
a program to help small businesses comply with all facets of the Act, employ an
ombudsman to represent small-business interests before the state environmental
regulatory agency, and convene a Compliance Advisory Panel (CAP) comprised of
individuals that advise the agency on the concerns and interests of small businesses. The
state analog to that statute is Texas Water Code, Section 5.135, which goes further to
require that compliance assistance be provided across all environmental media (not only
air). Hence the multimedia approach of the compliance program.

Congress also passed a comprehensive pollution prevention statute in 1990, which was
codified in 42 CFR 133 (Pollution Prevention). At the state level, pollution prevention,
recycling, and educational activities are driven by multiple statutes found in Texas Health
and Safety Code, Chapter 361 and Texas Water Code Chapter 5.

Effective September 1, 2009, SBEA assumed responsibility for the Texas Small Water
System Training Program from the Compliance Support Division. The program is funded by
an EPA grant and trains operators of small water systems. The program makes up part of
the compliance-assistance function of the division.
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E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

For compliance-assistance purposes, a small business is defined as a regulated business
with 100 or fewer employees statewide, and a small local government is defined as a city
with a population of 50,000 or fewer, a county with 100,000 people or fewer, or a school
district with a student population of 100,000 or fewer. SBEA does not use any monetary
threshold for defining these entities. Assistance is available based solely on size. Most
businesses and governments served are very small—for example, businesses with fewer
than 20 employees. The compliance assistance program provides direct assistance to
approximately 7,000 businesses and governments per year; 60 percent are first-time
callers.

Pollution prevention and recycling assistance are given regardless of business or local-
government size.

The division also serves schools and the general public. Educational materials are made
available via the TCEQ Web site.

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

The division is administered by a director, who oversees administrative functions (e.g. the
budget). The division is further divided into two sections led by two managers:

e Small Business and Local Government Assistance (SBLGA), which covers the
compliance assistance functions described in the SBLGA portion of Question B; and

e Pollution Prevention and Education (PPE), which provides the other services also
noted in the sections on pollution prevention, recycling, and education in Question B.

The division has employees located both in the central office and the regions. SBLGA has
at least one staff member in 15 of the 16 regional offices. More populous regions, such as
Houston, have multiple SBLGA personnel. The PPE staff is primarily located in the central
office, though the section also has two employees in Houston and another in Dallas.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,
fees/dues).
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Actual expenditures in FY 08 totaled $9,563,841, from the following funds:

Account Name Amount

0151 Clean Air Account $877,517
0153 Water Resource Management Account $320,331
0549 Waste Management Account $1,940,746
0550 Hazardous and Solid Waste Remediation Fee $1,122,932
5094 Operating Permit Fees $142,757
0001 General Revenue $58,473
0146 Used Oil Recycling Account $8,696
5071 Emission Reduction Plan $4,081,636
0555 Federal Funds $1,010,753

SBEA receives funding from the following budget strategies:

A.1.1—Air Quality Assessment and Planning
A.1.2—Water Assessment and Planning
A.1.3—Waste Assessment and Planning
A.2.1—Air Quality Permitting

A.2.3—Waste Management and Permitting
B.1.1—Safe Drinking Water

C.1.1—Field Inspections and Complaints
C.1.2—Enforcement and Compliance Support
C.1.3—Pollution Prevention Recycling
D.1.2—Hazardous Materials Cleanup
F.1.1—Central Administration

H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

The EPA is also required to have a small business assistance program and ombudsman
(Section 507, 1990 Federal Clean Air Act Amendments). The EPA counterpart is known as
the asbestos and small business ombudsman, located in the Small Business Program. The
program has some similarities to its state counterparts, but important differences as well.

The program is similar in that there is an ombudsman, a national-level CAP, and a
compliance-assistance hot line. The program also advocates on behalf of small businesses
within the EPA. The national program also helps disseminate information among all of the
state programs for small-business assistance.

The program is different in that it serves more as a clearinghouse of information to state
programs and less as a direct compliance-assistance unit (though it does have its hot line).
Direct on-the-ground assistance, and the degree to which it is performed, is left to the
states. Further, the guidance documents it creates are based solely on federal rules.
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The EPA’s Office of Pollution Prevention and Toxics manages programs under the Toxic
Substances Control Act and the Pollution Prevention Act of 1990. The Pollution Prevention
Act establishes a national policy encouraging source reduction and waste minimization, and
the EPA program finds ways to accomplish those ends. The program is similar to Texas’ in
that it provides tools and technical assistance to help states and businesses prevent
pollution. The state program differs in that it requires pollution prevention planning and
reporting.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

Because of the different natures and products of the programs, there is no duplication of
effort. Coordination is achieved through participation in regular conference calls with the
EPA and other state programs. The state has also participated in national conferences with
the EPA and other programs as resources have allowed. All states also have to report their
activities annually. Additionally, the TCEQ is active in the EPA Region 6 Pollution
Prevention Roundtable, which ensures adequate coordination. There are no inter-agency
agreements or contracts.

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

The division assists local units of government with compliance assistance and technical
matters on recycling and innovative programs through contacts to state associations and
one on one. Additionally, the division receives notifications of proposed local events to
collect hazardous household waste for conformance with TCEQ rules.

Additionally, the Texas Department of Agriculture has a Rural Affairs program that helps
develop small businesses in rural communities. Its mission is distinct from the TCEQ’s, and
its scope is broader in that it covers multiple facets of small-business operations (e.g.
business-plan development). SBEA periodically assists Rural Affairs with information on
complying with environmental rules.

At the federal level, SBEA works with the EPA’s small-business ombudsman and its
Pollution Prevention Program. Further, SBEA has extensive experience with administering
EPA grants.

K. If contracted expenditures are made through this program please provide:

o the amount of those expenditures in fiscal year 2008;
e the number of contracts accounting for those expenditures;
e a short summary of the general purpose of those contracts overall;
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e the methods used to ensure accountability for funding and performance; and

e ashort description of any current contracting problems.

The SBEA follows all agency procedures to ensure accountability for funding and
performance. Contracts are assigned to a single manager who must adhere to agency
policies and procedures. The contract manager maintains regular contact with contractors
to ensure conformance with work plans.
In FY 08, SBEA's contract expenditures totaled $1,386,763.10. Twelve contracts supported
the following activities:

e mail-house service for large-volume mailouts from the division;

e temporary staffing to help cover calls to the compliance-assistance hot line;

e training for local governments on implementing environmental management
systems;

e testing the use of compost to preserve water and water quality;

e developing public awareness and education programs, including public service
announcements;

e coordinating lake and river cleanup programs in communities across Texas;

e supporting and measuring the success of the Texas Department of Transportation’s
Drive Clean Across Texas Program;

e researching energy policy, including policy on renewables; and

e compliance audits for small businesses and small local governments.

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

None
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N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
o why the regulation is needed;

o the scope of, and procedures for, inspections or audits of regulated entities;
o follow-up activities conducted when non-compliance is identified;
e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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VIl. GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function Air Modeling and Data Analysis

Location/Division 4th Floor / Building F / Air Modeling and Data Analysis
Section / Air Quality Division / Chief Engineer’s Office

Contact Name David Brymer

Actual Expenditures, FY 2008 $10,696,742

Number of FTEs as of August 31, 2008 31

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The Air Modeling and Data Analysis function provides technical and scientific support for
the assessment of air quality in relation to standards and rules established by the
Environmental Protection Agency (EPA) under the federal Clean Air Act (FCAA). Major
activities in support of the objective include:

e photochemical modeling for ozone to predict outcomes for air quality planning;

e development of meteorological fields for use in photochemical modeling;

e development of air pollutant and source category emissions inventories (point,
mobile, non-road mobile, area and biogenic), for use in photochemical modeling;

e analyses of trends in air quality to evaluate ambient pollutant concentrations and
meteorological data to help predict progress toward meeting federal air quality standards
and to assess the causes of high pollutant and ozone concentrations; and

e performing advanced scientific and data analyses to address new federal mandates
and emerging air quality issues to include regional haze, fine particulate matter, lead, etc.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

Program effectiveness is evidenced by EPA approval of revisions to the State
Implementation Plan (SIP) and photochemical modeling protocols used to develop and
revise the SIP. In recent years the EPA has approved SIP revisions for the Dallas—Fort
Worth, Houston-Galveston-Brazoria, and Beaumont—Port Arthur (BPA) areas. Each

VII. Guide to Agency Programs 114 TCEQ
Chief Engineer’s Office — Air Modeling and Data Analysis



revision included extensive technical support (modeling, data analysis, and corroborative
technical evaluations).

The effectiveness of the modeling, analyses, and air quality research has contributed to the
overall improvement in ambient air quality in Texas, particularly in the positive trends in
ozone in the urban areas of the state.

Others:
LBB Output Measure 01-01-01.03, Number of Mobile Source Air Quality Assessments: For
FY 08, this performance met 101.44 percent of projections, or 1,268 quality assessments.

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

1995

e The Texas Legislature includes in the Texas Natural Resource Conservation
Commission Appropriations Bill rider funds to support an air quality program designed to
keep areas of the state in attainment of the ozone standard. The program was known as
the Near-Nonattainment Area Program and initially included the areas of Austin, San
Antonio, Corpus Christi and Tyler-Longview.

2000

e A major air quality study along the eastern half of the state designed to research
ground-level ozone and fine particle air pollution in the Houston region and the eastern half
of Texas. The data were used to develop better assessment tolls and more efficient and
cost-effective strategies to manage air quality. The state joined forces with more than 40
public, private, and academic institutions. An additional field study was conducted during
2005 and 2006 with many of the same partners.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

Program activities have the most impact on citizens who live in areas of the state that do
not meet the federal ambient air quality standards.

Program functions can affect citizens and businesses in many areas of the state.
Photochemical modeling and data analysis results support the development of SIP
revisions and air quality rules that affect individuals, business, and industry. While current
ozone SIP processes focus primarily with three nonattainment areas—Dallas—Fort Worth,
Houston-Galveston-Brazoria, and Beaumont—Port Arthur—the modeling and analyses
include a broader area of the state.
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F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

The EPA establishes schedules for SIP submission as part of its rule-implementation
process following adoption of revisions to National Ambient Air Quality Standards. The
technical support is developed in advance of the deadline for SIP submission and generally
begins three years before a SIP revision is due to be submitted to the EPA.

Review of air quality data is ongoing. The photochemical modeling inputs are determined
by the TCEQ technical staff in consultation with EPA personnel and input from stakeholder
groups, as required under EPA modeling guidance documents.

Refer to the flowchart Air Modeling and Data Analysis Section following Question O.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,

fees/dues).
Account Name Amount
0151 Clean Air Account $6,122,665
0555 Federal Funds $416,189
5071 Emission Reduction Plan $3,576,007
5094 Operating Permit Fees $581,881

Strategy—A.1.1—Air Quality Assessment and Planning

Rider 8 Appropriation: Air Quality Planning

Rider 14 Appropriation: Refinement and Enhancement of Modeling to Demonstrate
Attainment with Clean Air Act

Rider 19 Appropriation Limited to Revenue Collection: Automobile Emission
Inspection Fee

Rider 28 Texas Emissions Reduction Program Grants and Administration

H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

The Rider 8 Program, administered through the TCEQ, funds local governmental
organizations. Recipients include the Alamo Area Council of Governments, the Capital Area
Council of Governments, the Northeast Texas Council of Governments, and the cities of
Corpus Christi and Victoria.
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Similarities. These organizations fund projects such as emissions-inventory development,
monitoring, or photochemical modeling that feeds into the photochemical modeling and
data analysis used for SIP development and revisions for nonattainment areas.

Differences. The work done by these authorities is not required for SIP development, but
complements efforts to achieve a more comprehensive data set and analyses.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

The activities of regional and local government agencies under Rider 8 are performed
through grant contracts. Work plans carried out through those contracts are negotiated with
the Air Quality Division technical staff and management.

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

Modeling, data, and scientific-support projects are carried out through contracts with
councils of governments including the ones mentioned above but also with the North
Central Texas Council of Governments and Houston-Galveston Area Council.

The Air Modeling and Data Analysis Program works with the EPA as required to reach
agreement on technical components included in the SIP. This is known as the modeling
protocol. The function must also address issues and comments raised by the EPA during
the SIP comment period, prior to adoption by the TCEQ and submission of the revised SIP
by the governor to the EPA.

K. If contracted expenditures are made through this program please provide:

e the amount of those expenditures in fiscal year 2008;

e the number of contracts accounting for those expenditures;

e ashort summary of the general purpose of those contracts overall;

o the methods used to ensure accountability for funding and performance; and

e a short description of any current contracting problems.

e Expenditures: $6,177,437
e Number of contracts: 14

Some of the general purposes of the contracts overall include:
e deployment of specialized monitoring platforms;

e analyses of the data collected during the field studies;
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e supplemental photochemical modeling support for the Dallas—Fort Worth SIP
revision;

e investigative studies to improve the understanding of the complex nature of ozone
formation along the Texas Gulf coast;

e development of emissions inventories and growth projections used in the overall
photochemical modeling process;

e development of enhancements to the emission inventory processors, meteorological
inputs and chemical mechanisms;

e collection of satellite data used to develop improved biogenic emission inventories;
and

e collaborations with local governments on air quality programs designed to keep
areas in attainment of the ozone air quality standard.

Methods used to ensure accountability for funding and performance include a defined and
consistent process for developing, implementing, and tracking projects, which includes
project prioritization in alignment with required work and with agency priorities,
development of a detailed scope of work to describe the work to be performed as well as
deliverables and due dates, and review of all invoices to be consistent with contract dates,
deliverables, work performed, and allowable expenses.

Current contracting problems include a need for more timely invoicing by vendors
conducting work and the changing of the contracting comptroller object code by the
comptroller.

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

While air quality research has not been a specific mandate, such research has been a key
component in the development of state implementation plans and regulations and control
strategies during the past decade. For example, air quality research results demonstrated
the important role of a class of volatile organic compounds in ozone formation.
Consequently, the agency adopted rules to reduce these compounds—a more effective
strategy in addressing industrial pollution. One of the TCEQ’s philosophies in carrying out
the missions is “to base decisions on ... good science.” Air quality research supports the
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drive for good and sound science. The state devoted significant resources to two field
studies: the Texas Air Quality Study 2000, conducted June through September 2000, and
Texas Air Quality Study Il, during the summers of 2005 and 2006.

Both these studies have had major impacts in improving the modeling of ozone formation
and on how pollution reduction strategies have been developed for the state, particularly in
support of air quality improvement efforts in the Houston-Galveston-Brazoria region.

N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

e the scope of, and procedures for, inspections or audits of regulated entities;
o follow-up activities conducted when non-compliance is identified;
e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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VIl. GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function Emissions Assessment

4th Floor / Building F / Emissions Assessment

Focation/Diviston Section / Air Quality Division / Chief Engineer’s Office
Contact Name David Brymer

Actual Expenditures, FY 2008 $3,047,253

Number of FTEs as of August 31, 2008 43

B. What is the objective of this program or function? Describe the major activities performed
under this program.

Emissions Assessment is responsible for the administration of four non-regulatory
programs: the Point Source Emissions Inventory (El); the Area Source EI; Air Emissions
and Inspection Fees; and Toxics Release Inventory (TRI).

Point Source El Program

This program develops an inventory of any criteria air pollutant subject to the National
Ambient Air Quality Standards (NAAQS) and any other regulated air pollutants emitted by
stationary point sources such as refineries, chemical manufacturing plants, and electric
generation plants located in Texas.

The statewide point source El is submitted to the Environmental Protection Agency (EPA)
for inclusion in the annual National Emissions Inventory (NEI). The EI Program supplies
data for a variety of air quality planning tasks, including establishing baseline emission
levels, calculating emission-reduction targets, development of control strategies for
achieving required emission reductions, and tracking actual emission reductions against the
established emissions growth and control budgets. The El Program is also a critical input
into air quality simulation models used for revisions to the State Implementation Plan (SIP).

Area Source E| Program

This program develops a statewide El for those sources not included in the point source
and mobile source El that are below point source reporting thresholds and too numerous to
inventory individually.

A periodic emissions inventory (PEI) of statewide area source emissions is developed
every three years by compiling El data for each area source category. The statewide area
source PEl is extracted from the area source El database and submitted to the EPA so it
can be included in the periodic NEI.
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The El Program provides data for a variety of air quality planning tasks, including
calculating emission reduction targets and control strategy development for achieving
required emission reductions. This program is also a critical input into air quality simulation
models used for revisions to the SIP.

Air Emissions and Inspection Fees Program

This program assesses emissions fees to cover the direct and indirect costs for
administering the federal operating permit program and to assess inspection fees to cover
the costs for other TCEQ air programs. The revenue from these fees is deposited either to
the Clean Air Account #151 or Operating Permits Fee #5094.

TRI Program
The TRI Program collects toxic chemical release forms, reviews toxic release data, and

assesses a fee based on the number of toxic chemical release forms submitted by the
owner or operator of a regulated entity subject to the TRI reporting requirements. Federal
law requires certain industries that manufacture, process, or use toxic chemicals above
certain thresholds to report annually to both the EPA and state the toxic releases,
discharges, waste generation, and disposal occurring at their sites.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

Point Source El Program
LBB Key Output Measure (01-01-01.01). Number of Point Source Air Quality Assessments

According to this FY 08 measure, the Point Source El Program assessed 1,965 point
source emissions inventories. The program contributed to a three percent reduction in
emissions of volatile organic compounds (VOCs) and nitrogen oxides (NOy) from point,
area, on-road mobile, and non-road mobile sources in the ozone nonattainment areas.

In FY 08, the finalized 2006 statewide point source El was submitted to the EPA for
inclusion in the annual NEI in compliance with the federal Consolidated Emissions
Reporting Requirements.

Area Source E| Program
LBB Key Output Measure (01-01-01-02). Number of Area Source Air Quality Assessments.

The program assessed 2,577 area source emissions inventories. The program contributed
to a three percent reduction in emissions of VOCs and NOy from point, area, on-road
mobile, and non-road mobile sources in the ozone nonattainment areas.

In FY 08, the area source El was under development for inclusion in the 2008 Point Source
Emissions Inventory (PSEI) in compliance with the federal Consolidated Emissions
Reporting Requirements.
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Air Emissions and Inspection Fees Program

The owners or operators of 3,521 regulated entities were identified and notified of having
the potential obligation to pay either the air emissions fee and/or inspection fee. Based on
the fees data for FY 08, 1,385 regulated entities were assessed an emissions fee; 1,806
regulated entities were assessed an inspection fee; and 330 regulated entities
demonstrated that they were not subject to the fees.

During the reconciliation of the self-reported fee basis information and the regulated entity's
point source emissions inventory, Air Emissions and Inspection Fees staff identified 128
regulated entities that incorrectly self-reported their emissions for the basis of the emissions
fee at a rate lower than their actual emissions on their point source emissions inventory. As
a result, fees were assessed on an additional 20,191 tons of air emissions.

TRI Program
LBB Outcome Measure 01-01-07. Annual Percent Decreases of Toxic Releases in Texas

The program reported a three percent FY 08 reduction in releases of toxics in the state.

In FY 08, 1,490 regulated entities in Texas met the TRI reporting requirements and
submitted a total of 7,936 toxic chemical release forms.

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

Air Emissions and Inspection Fees Program

Fee rules were revised in October 2002 and, beginning in FY 03, assessment of the
emissions and inspection fees changed from self-reporting fees to a billing system, in
accordance with a previous Sunset recommendation. During the revision of the fee rules,
program personnel determined that the emissions fee rate per ton needed adjustment in
anticipation that insufficient funds would be collected to cover the cost for administering the
federal operating permit program. Additionally, the inspection-fee rates had not been
adjusted for 10 years. Therefore, by rule, the emissions fee rate per ton is adjusted
annually by the rate of change of the Consumer Price Index (CPI) to coincide with the
method identified in the federal rules. The inspection-fee rates are also annually adjusted
by rule proportionally to the rate of change of the CPI.

TRI Program

e The TRI Program was created in 1986 by the federal Emergency Planning and
Community Right-to-Know Act as Title Il of the Superfund Amendment and
Reauthorization Act. Section 313 of Title Ill requires certain industries that manufacture,
process, or use toxic chemicals above certain thresholds to annually report the toxic
releases, discharges, waste generation, and disposal that occurred at their site on toxic-
chemical-release forms to the EPA and to supply a copy of the forms to the state.

1988
e First TRl issued.
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1991
e The EPA issued rules to roughly double the number of chemicals that are required to

be reported in the TRI to approximately 650 following passage of the federal Pollution
Prevention Act in 1990.

1999

e The EPA published a final rule on October 29, 1999, reclassifying certain chemicals
and chemical categories as persistent bio-accumulative toxics (PBTs) on the TR list and
lowered reporting threshold for these PBTs.

1998
e Seven new industry sectors were added to expand coverage significantly beyond the
original covered industries.

2001
e OnJanuary 17, 2001, the EPA published a final rule reclassifying lead as a PBT and
lowered its threshold.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

Point Source EI Program

The owner or operator of a source located in Texas or on waters that extend 25 miles from
the shoreline meeting certain criteria is required to submit emissions inventories and/or
related data. In FY 08, the emissions inventory data for 1,965 point sources were received,
reviewed, and entered into the point source El database to develop a statewide point
source EI.

Area Source EIl Program

The owner or operator of an area source located in Texas or on waters that extend 25 miles
from the shoreline is subject to the special emissions inventories and is required to submit
an emissions inventory when specifically requested by the TCEQ.

Air Emissions and Inspection Fees Program
The owner or operator of a regulated entity is assessed an emissions fee if the entity meets
certain criteria. For FY 08, 1,921 regulated entities were subject to this assessment.

In addition, inspection fees apply to regulated entities that operate plants, facilities, or
processes under 78 standard industrial classification (SIC) codes as described in the
inspection fee schedule in 30 Texas Administrative Code (TAC) Section 101.24. For FY 08,
2,421 regulated entities were subject to this assessment because they met one or more
SIC categories as described in the inspection-fee schedule.
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TRI Program
Owners or operators of regulated entities meeting certain criteria are subject to the TRI

reporting requirements. In FY 08, 1,490 owners or operators of regulated entities located in
Texas met the TRI reporting requirements and reported their toxic chemical releases that
occurred in calendar year 2007.

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

Point Source EI Program
Refer to the flowchart Emissions Inventory Process following Question O.

The owner or operator of a point source must determine if the source meets the
requirements for submitting a point source El. If one must be submitted, the point source El
along with documentation supporting the reported emissions is due annually by March 31
or 90 days from agency request. Point source El personnel are responsible for reviewing
the El data and documenting their findings in accordance with the program’s review
guidance and protocol. Program personnel assure the quality of all emissions data in
accordance with the EPA-approved Quality Assurance Project Plan. The El data are stored
and maintained in the point source El database. The owner or operator of a point source is
afforded an opportunity to approve or dispute emissions stored in the point source El
database. The statewide point source El is extracted from the database, formatted, and
submitted to the EPA for inclusion in the NEI. The point source El is also extracted and
used in air quality simulation models that support SIP revisions.

Area Source EIl Program
Refer to the flowchart Emissions Inventory Process following Question O.

Area source categories needing El development or improvement are identified. Due to the
large volume of area source data inventoried, contractors are regularly used to assist in
developing program data, potential control factors, and the emissions factors for the
identified area sources. Area Source El Program personnel develop an El for each
identified area source category by applying the respective program data, control factors,
and emissions factors. Program personnel assure the quality of all emissions data in
accordance with the EPA-approved Quality Assurance Project Plan. The area source El is
loaded and maintained in its own database.

Air Emissions and Inspection Fees Program

The owner or operator of a regulated entity is responsible for determining if that entity is
subject to the assessment of an emissions fee or inspection fee each fiscal year. If the
owner or operator has determined that his or her site is subject to either fee, he or she must
self-report the basis for any such fee.

Air Emissions and Inspection Fees personnel review the self-reported fee basis and
reconcile that information with the regulated entity’s permits and/or point source emissions
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inventories to determine the appropriate fee type and amount. A regulated entity subject to
both an emissions fee and inspection fee is only required to pay the higher of the two.

Since these are billed fees, the program staff forwards data on the fees to the TCEQ
Financial Administration Division to generate and mail invoices, collect the fees, and
assess late fees and penalties.

TRI Program
Owners or operators of regulated entities are responsible for determining the applicability of

the TRI reporting requirements. If the owner or operator determines an entity is subject to
the requirements, the toxic chemical release forms for each applicable toxic chemical
released in a calendar year are submitted annually by July 1 of the following year to both
the EPA and the state’s TRI Program.

Upon receipt of the toxic chemical release forms, the program staff performs the following
for each regulated entity:

e tracking the number of toxic chemical release forms submitted;

e reconciling the type of release and the amount of toxic chemical released in the
current reporting year with the previous reporting year to identify any significant changes or
potential TRI reporting issues;

¢ filing the toxic chemical release forms;

e determining the toxic chemical release fee owed; and

e generating the customer and invoice text files for the TRI reporting year.

Program personnel develop TRI trends, review the Texas TRI data, and provide
compliance training and technical assistance specific to the industry in Texas.

The toxic chemical release fee is a billed fee invoiced by the TCEQ Financial Administration
Division, which also collects the fees and assesses any late fees and penalties.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,

fees/dues).
Account Name Amount
0151 Clean Air Account $1,126,442
0555 Federal Funds $300,115
5094 Operating Permit Fees $1,620,696

Strategy— A.1.1—Air Quality Assessment and Planning
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Rider 14—Modeling to Demonstrate Attainment with Clean Air Act
Rider 19— Appropriations Limited to Revenue Collection: Automobile Emission Inspection
Fee

H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

Point Source EI Program

No other program collects and assesses annual point source criteria and hazardous air
pollutant emissions data as well as information characterizing process equipment,
abatement devices, and emissions points in accordance with federal Consolidated
Emissions Reporting Requirements.

However, the EPA’s Acid Rain Program collects hourly emissions data of three specific
pollutants (sulfur dioxide, nitrogen oxides, and carbon dioxide) quarterly from a subset of
point sources (electric-generating facilities) subject to Title IV of the Clean Air Act.

The Federal Acid Rain Program primarily differs from the TCEQ’s program as follows:
e reporting timeframe (hourly versus annual emissions reporting);

e pollutant scope (three specified pollutants versus criteria and hazardous air
pollutants); and

e source applicability (electric generating facilities versus any source meeting point
source reporting thresholds specified in 30 TAC Section 101.10).

Area Source EIl Program

The EPA develops emissions inventories for area source categories using default program
data and EPA-approved emissions factors. The TCEQ develops the area source El using
state-specific program data and submits it to the EPA to replace the EPA area source El
developed with default data. EPA area source emissions inventories typically rely on
population as a program surrogate, whereas TCEQ-developed program data (e.g., amount
of gasoline sold in an area, employment by industry type, and acres of cropland) are
obtained via targeted surveys, research, and investigations and incorporated into the area
source El.

Local municipalities and the councils of governments may develop emissions inventories
specific to their geographical area that are then submitted to the TCEQ. The local
municipalities and councils of governments include, but are not limited to, the Corpus
Christi Metropolitan Planning Organization, Victoria Metropolitan Planning Organization, El
Paso Metropolitan Planning Organization, Capitol Area Planning Council, Alamo Area
Council of Governments, East Texas Council of Governments, Houston-Galveston Area
Council, and North Central Texas Council of Governments. These locally developed area
source inventories usually refine specific source category estimates for their geographical
areas to be included in the agency’s area source inventory. Therefore, the locally
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developed inventories are not as broad or comprehensive in scope as the agency-
developed statewide area source El.

Air Emissions and Inspection Fees Program

None. The State of Texas has been delegated the federal operating permitting program and
collects emissions fees that are sufficient to cover the direct and indirect costs for
administering the program in Texas.

TRI Program
The EPA administers the TRI Program at the national level. Both the EPA and the TCEQ

TRI programs give technical assistance to regulated industries and the general public.
However, TCEQ personnel may be more familiar with industries located in Texas and can
supply greater state-relevant technical assistance. The TCEQ TRI Program develops
trends and performs in-depth analyses specific to Texas, while the EPA focuses on toxic-
chemical releases at the national level. The state’s TRI Program assesses a fee on
releases of toxic chemicals; the EPA does not assess any TRI fees.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

Point Source EIl Program

The federal Acid Rain Program collects hourly emissions data for specific pollutants from a
subset of point sources. The limited scope of pollutant data collected as well as the hourly
basis on which emissions are collected circumscribes duplication between the two
programs. The TCEQ uses the Acid Rain Program data as part of quality-assurance
measures for emissions of sulfur dioxide and nitrogen oxides from electric-generating
facilities, although Acid Rain Program emissions can vary slightly from emissions reported
to the point source El due to differing calculation methods.

Area Source E| Program

Local area source emissions inventories developed by local municipalities and councils of
governments are incorporated through a coordinated process into the statewide area
source point source PEI. The statewide area source PEI is submitted to replace the EPA
developed national area source El data.

For quality assurance, program personnel review the EPA-developed area source El for
Texas and submit state-specific data to replace the EPA default data. In certain cases,
default EPA data not typically representative of the state’s industrial, agricultural, or
population profiles (for example: snowmobiles) are removed from the EPA-developed area
source El. The EPA typically accepts these changes made by the TCEQ.

TRI Program
The EPA administers the TRI Program; and is therefore responsible for its compliance and

enforcement duties. Also, the EPA is responsible for maintaining and storing the TRl data in
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a national database and for making the TRI data readily available to the public. The EPA
also ensures that state TRI programs are aware of the latest TRI guidance and reporting
requirements by coordinating annual meetings and monthly teleconferences.

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

Point Source El Program and Area Source EI Program

Both of these El programs work with the EPA’s Emissions Inventory Program, which
develops the guidance and instruction for the state’s EI Program to follow when preparing
and submitting their annual statewide point source emissions inventory.

Area Source E| Program

The Area Source EI Program works with the EPA’s Emissions Inventory Program. The
EPA Emissions Inventory Program develops the guidance and instruction for the state's El
Program to follow when preparing and submitting its periodic statewide area source
emissions inventory.

Air Emissions and Inspection Fees Program

The Air Emissions and Inspection Fees Program works with the EPA's Operating Permits
Program. The EPA Operating Permits Program ensures that the states' Title V programs
are being administered in accordance with the federal requirements. The state's fee
program has to demonstrate to the EPA that sufficient emissions fees are collected to cover
the direct and indirect costs associated with administering the Title V Program.

TRI Program
The state’s TRI Program assists the EPA by attending numerous public outreach events to

provide technical assistance to those subject to the TRI reporting requirements.

K. If contracted expenditures are made through this program please provide:

e the amount of those expenditures in fiscal year 2008;

e the number of contracts accounting for those expenditures;

e a short summary of the general purpose of those contracts overall;

e the methods used to ensure accountability for funding and performance; and

e ashort description of any current contracting problems.

e Expenditures: $720,034
e Number of contracts: 7
Contract activities included:

e Development of the Web-based emissions inventory reporting system within the
State of Texas Air Reporting System.
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e Remote-sensing-technology options for estimating emissions.

e Evaluation of the upstream oil- and gas-storage tank flash-emissions model and data
analysis of the TCEQ 2007 Differential Absorption Lidar (DIAL) Study.

« Membership in the Data Consortium was used to obtain economic data used with
area source through Global Insight and the Economy.com factor data set.

e Assisting area source El development for the following source categories: stage |
and Il gasoline dispensing; minor stationary point sources; architectural coatings; and auto
refinishing.

e Data exchange between the state and federal TRI programs.
e Temporary staffing for emissions inventory review and data entry.

The methods used to ensure accountability for all emissions-assessment programs’
contracts for funding and performance include having a defined and consistent process for
developing, implementing, and tracking projects, including project prioritization in alignment
with required work and alignment with agency priorities, development of a detailed scope
of the work to be performed and define deliverables and due dates, and review of all
invoices for consistency with contract dates, deliverables, work performed, and allowable
expenses.

Current contracting problems for all of the Emissions Assessment Programs include a
need for more timely invoicing by vendors conducting work and the comptroller’s change to
the contracting object code.

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

Point Source El Program

In FY 08, 2,049 industrial point source emissions inventories were submitted. 1,804 El
questionnaires were on paper and 245 were electronic. El data for approximately 65,000
emission sources were received, resulting in approximately 500,000 emissions records to
be reviewed and updated in the point source El database.
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N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
o why the regulation is needed;

o the scope of, and procedures for, inspections or audits of regulated entities;
o follow-up activities conducted when non-compliance is identified;
e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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VII. GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function Implementation Grants

Location/Division 4™ Floor / Building F / Implementation Grants
Section / Air Quality Division / Chief Engineer’s Office

Contact Name David Brymer
Actual Expenditures, FY 2008 $49,049,908
Number of FTEs as of August 31, 2008 34

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The Implementation Grants Section of the Texas Commission on Environmental Quality
(TCEQ) administers incentive programs under the Texas Emissions Reduction Plan
(TERP).

A primary purpose of the TERP is to reduce emissions of nitrogen oxides (NOy) through
voluntary financial incentive programs. The TERP incentive programs are a tool to help
reduce the amount of NO, emitted from on-road vehicles, non-road equipment,
locomotives, marine vessels, and qualifying stationary engines operated in designated
areas. The emissions reductions achieved under TERP help the state improve air quality,
particularly in those areas that exceed, or are close to exceeding, the National Ambient Air
Quality Standards.

The financial incentive programs administered by the Implementation Grants Section as of
August 31, 2008, are listed and explained briefly below.

e Emissions Reduction Incentive Grants Program. The program provides grants to
cover some or all of the costs for projects in one or more of the state’s 41 counties (see
table Counties in Texas eligible for the TERP Program following Question O) designated
as being in nonattainment or near-nonattainment for ground-level ozone. Eligible projects
include:

e the purchase of reduced-emission vehicles and equipment;

replacement of older vehicles or equipment with newer, cleaner models;

repower (replacement) of older engines with newer, cleaner models;

installation of retrofit technologies that will result in a reduction in NO, emissions;
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e on-vehicle infrastructure to reduce idling;

e on-site infrastructure for alternative fuels, electrification, and idle reduction;
e purchase and use of qualifying fuels that reduce NO emissions; and

e relocation of rail lines at intersections.

For a project to be eligible, it must reduce NO, emissions by at least 25 percent over a
baseline set by the TCEQ.

e Rebate Grants Program. Under Health and Safety Code Section 386.17, the
TCEQ implements a rebate grants program for faster, simpler application and approval for
a limited number of grants. This program is a subset of the larger Emissions Reduction
Incentive Grants Program and has the same eligibility requirements. However, the rebate
grants are based on a pre-determined grant amount and are approved through an
expedited application review and contracting process. To date, the TCEQ has made this
program available for the replacement or repower of diesel-powered on-road vehicles and
certain types of non-road equipment.

e Third-Party Grants Program. The TCEQ may issue grants to third parties to pass
funds through to subgrants, consistent with the overall TERP requirements. To date, the
TCEQ has limited the third-party grants to governmental authorities. Consideration of
issuing a third-party grant is based on whether the grant would add value to the program
and help to better meet TERP goals.

e Small Business Grants Program. This program targets small businesses and
other entities that own and operate no more than two vehicles or pieces of equipment. The
TCEQ is directed to set aside funds to enable the eligible entities greater opportunities to
participate in the incentive programs. Because of the similar goals of this program and the
rebate grants program, the TCEQ has incorporated the set-asides for this program in the
rebate grants program.

e New Technology Research and Development (NTRD) Program. The
Implementation Grants Section also administers funding for the New Technology
Research and Development (NTRD) Program established under Health and Safety Code
Chapter 387. The NTRD Program funds research and development for new technologies
and engines to reduce emissions of NO,. There are two contracts administered under this
program. The objective of the NTRD Program is to promote the development and
commercialization of technologies that will support projects that can be funded under the
TERP incentive programs. In 2005, the legislature transferred responsibility for the
implementation and administration of the NTRD Program from the TCEQ to the Texas
Environmental Research Consortium (TERC), a nonprofit organization located near
Houston, Texas. The TCEQ's role has been to contract with TERC to fund the program.
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e University of Houston Diesel Emissions Testing Center. In 2007, under NTRD
Program provisions, the legislature directed the TCEQ to assist the University of Houston
with funding to establish and operate a diesel-emissions testing center. The TCEQ’s role
is to contract with the University and fund and oversee eligible expenses.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

The key performance measures for the incentive grants and the results reported in FY 08
are listed below.

LBB Outcome Measure 01-01-02: Nitrogen Oxides (NOy) Emissions Reduced Through
the Texas Emissions Reduction Plan (TERP).

This measure reports the tons per day of NO, emissions reduced by projects funded to
date, as reported by the grant recipients on semiannual usage reports.

Projected Actual Percent of Projection
70 tons per day 18.50 tons per day 26.42

The actual reported performance was less than projected. Approximately 55 percent of the
projects funded through FY 08 had not yet phased into the reporting stage due to the time it
took some of the larger and more complex projects to complete the purchases and begin
using the grant-funded vehicles and equipment. Of the projects reporting their vehicle or
equipment usage through FY 08, the projects were achieving over 90 percent of the usage
and emissions reduction targets.

LBB Output Measure 01-01-05: Tons of Nitrogen Oxides (NOyx) Reduced Through the
Texas Emissions Reduction Plan.

While Outcome Measure 02 reports the actual tons per day of NOy reduced based on
reports by the grant recipients, Output Measure 05 reports the tons of NOy projected to be
reduced by the projects funded during the reporting period.

Projected Actual Percent of Projection
28,611 tons 18,218.43 tons 63.68

The original projections were based on an average cost per ton for the projects of $5,000.
Subsequent to the projections for the FY 08 - FY 09 biennium, the commission increased
the maximum cost per ton limits from $5,000 to $10,000 for projects other than those
involving marine vessels and locomotives. This action was taken partly in response to the
legislature increasing the statutory cost per ton limits. This change to the cost per ton limits
resulted in a higher overall average cost per ton for projects funded in FY 08 and fewer
tons projected to be achieved by those funded projects.
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LBB Efficiency Measure 01-01-01.04: Average Cost Per Ton of NOx Reduced Through
the Texas Emissions Reduction Plan.

This measure reports the average cost for each ton of NOy projected to be reduced by the
projects funded during FY 08.

Projected Actual Percent of Projection
$5,000 $7,816 156.32

As noted above, the commissioners increased the maximum cost per ton limits for the
TERP projects. This change resulted in an increase to the average cost per ton for projects
funded in FY 08.

In addition to the key performance measure information for FY 08, the projects awarded
funding through FY 08 totaled approximately $713 million, resulting in an expected
reduction of 151,000 tons of NO,.

The key performance measures for the NTRD Program and the results reported in FY 08
are listed below.

LBB Output Measure 01-01-01.06: Number of New Technology Grant
Proposals Reviewed.

This measure reports the number of NTRD grant proposals reviewed by TERC that identify
and evaluate new technologies to improve air quality and to facilitate the deployment of
those technologies.

Projected Actual Percent of Projection
62 74 119.35

The TERC issued four rounds of grant proposals during FY 08, including a comprehensive
request soliciting eligible technologies. This request for applications significantly increased
the number of applications reviewed in FY 08.

LBB Efficiency Measure 01-01-01.05: Average Number of Days to Review a
Grant Proposal

This measure reports the average number of days that TERC staff took to review a grant
proposal.

Projected Actual Percent of Projection
1 1.5 150.00

Staff changes at TERC in the fourth quarter of FY 08 at the same time that one of the grant
rounds closed resulted in longer review times for that grant round.
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D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

The agency history section lists the key changes and updates for the incentive grants
program through FY 08, except for one additional change to the NTRD Program. In 2005,
HB 2481 directed the TCEQ to contract with a non-profit organization based in Houston for
administration of the NTRD Program, transferring administration of the program from the
TCEQ to the TERC.

In addition, the 81st Texas Legislature enacted several significant changes and additions to
the program, to be implemented in FY 10.

e HB 1796 transferred responsibility for administration of the NTRD Program from the
TERC back to the TCEQ.

e The bill also established the New Technology Implementation Grants (NTIG)
Program. The NTIG Program will provide funding to assist the implementation of new
technologies to reduce emissions from facilities and other stationary sources in Texas.

e SB 1759 established a new Texas Clean Fleet Program (CFP) to be administered
by the TCEQ. The CFP will provide grants for the replacement of diesel-powered vehicles
with alternative-fueled vehicles, including hybrid-electric vehicles.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

The Emissions Reduction Incentive Grants are available for owners of eligible vehicles,
equipment, marine vessels, and locomotives operated in the 41 eligible counties
designated as nonattainment or near-nonattainment for ground-level ozone. Applicants
may be any person or entity, including private and governmental entities that own and
operate the eligible vehicles and equipment in the designated counties.

The Rebate Grants are limited to replacement or repower of vehicles and non-road
equipment. The TCEQ has further limited this program to no more than 10 grants per entity
per grant round. The Small Business Grants Program has included set-asides of $5 million
each grant round specifically for entities that qualify as a small business. This set-aside
has been included under the Rebate Grants Program.

Third-party grants have been limited to governmental authorities. Through FY 08, the
program has funded one or more third-party grants to the Texas Railroad Commission, the
Texas General Land Office, and the North Central Texas Council of Governments. In FY
09, the Houston-Galveston Area Council was also awarded a third-party grant.
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The Implementation Grants Section monitors the use of the grant-funded vehicles and
equipment over the commitment period to achieve the emissions reductions, generally
lasting from five to seven years. In FY 05 the program was monitoring the performance of
244 entities. By the end of FY 08, the number of entities and projects monitored was
1,336. By the end of FY 09, this number increased to approximately 2,000, with over 5,000
individual vehicles and pieces of equipment being tracked and monitored. The number of
entities and projects being tracked will increase with each subsequent grant round.

The NOy emissions reductions in each area will help reduce levels of ground-level ozone,
enhancing the health and well-being of residents. As a strategy in the State Implementation
Plan (SIP), the program helps to meet the SIP goals and bring areas into attainment of
federal Clean Air Act requirements for ground-level ozone.

The NTRD Program is available for any entity that owns or controls an emissions reduction
technology and wishes to develop and test that technology.

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

The Implementation Grants Section is responsible for the complete life cycle of the
implementation grants, including:

e developing program rules and guidelines for adoption by the commissioners;

e developing all application, contract, and program administration forms and
documents;

e conducting outreach and education to promote the program and to advise
applicants on how to participate;

e receiving, tracking and reviewing grant applications for administrative and technical
eligibility;

e pre-application monitoring and on-site reviewing to confirm vehicle and equipment
condition and use;

e administering grant selection and approval processes;

e preparing and processing for approval of all grant contracts (legal staff and the
TCEQ’s procurements and contracting staff review and approve contract shell documents);

e receiving and processing of reimbursement requests from grant recipients
(approved requests are sent to the TCEQ’s fiscal personnel for entry into the comptroller’s
payment system);

VII. Guide to Agency Programs 138 TCEQ
Chief Engineer’s Office — Implementation Grants



e managing contracts, amendments, changes, close-outs, and grantee performance
evaluations;

e |ong-term monitoring and tracking usage;

e periodic on-site monitoring, administering a monitoring contract, and coordinating
with TCEQ’s external audit staff for more detailed audits of grant recipients;

e enforcing grant conditions, including invoicing for return of grant funds for grantees
that do not meet the requirements and coordinating with Legal staff for grantees that must
be referred to the Attorney General for civil action or the District Attorney for criminal
(fraud) action; and

e tracking of all contract and program data and information in a TERP database.

Refer to flowchart Incentive Grants Section — Major Steps in the Incentive Grants Program
FY 2008 following Question O.

The NTRD Program includes a more limited set of activities to administer the contracts with
the TERC and the University of Houston. Those functions include contract development
and execution, contract monitoring, payment and fiscal processing, progress reporting, and
general contract oversight.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,

fees/dues).
Account Name Amount
0151 Clean Air Account $66,449
0555 Federal Funds $262
5071 Emission Reduction Plan $48,983,197

Strategy—A.1.1—Air Quality Assessment and Planning

Rider 28, Texas Emissions Reduction Program Grants and Administration.

H. Identify any programs, internal or external to your agency, that provides identical or similar
services or functions. Describe the similarities and differences.

Federal Congestion Mitigation and Air Quality (CMAQ) grants from the Federal Highways
Administration may be used for projects similar to the types of projects funded under the
TERP. The state’s regional metropolitan transportation planning organizations may receive
these funds to pass-through to local governments. In areas where a planning organization
does not use these funds, the Texas Department of Transportation may fund local and
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regional CMAQ projects. The Houston-Galveston Area Council and the North Central
Texas Council of Governments have awarded local pass-through grants using CMAQ funds
for projects similar to those funded under TERP. The eligibility requirements and the limits
on cost per ton of NOy reduced for the CMAQ Program may differ from the TCEQ’s
incentive grants.

The Environmental Protection Agency also administers federal grants under the Diesel
Emissions Reduction Act for projects similar to the TCEQ's incentive grants. However,
these projects are not limited to specific areas and may be used to address other
pollutants, in addition to NOx. Enhanced funding for this program was included in the
federal stimulus funding package.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

The TCEQ’s grant applications include a section for applicants to inform the agency if they
would be receiving funding under another grant program for the same project. The TCEQ
would then coordinate with the applicant to confirm the source of funds and the
requirements for use of the emissions reductions. Because of the different eligibility
requirements and the timing of the grants, there have not been instances where the TCEQ
has had to consider projects with joint funding.

The TCEQ and the Texas Department of Agriculture (TDA) entered into a Memorandum of
Agreement in FY 09 whereby the TDA committed to help promote the incentive programs
to the agricultural sector. The TCEQ, in turn, agreed to ensure that projects involving non-
road equipment used for agricultural purposes would receive up to a certain amount of
funding, to be determined each grant round. In FY 09, the TCEQ established a funding
level of $5 million to go specifically to projects involving agricultural equipment.

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

The program works with federal and regional governmental entities, including:

e Local, state, and federal governmental authorities—these entities are eligible to
apply for a grant;

e Texas Railroad Commission—third-party grant to award subgrants for projects
involving propane vehicles and equipment;

e Texas General Land Office—third-party grant to award subgrants for projects
involving natural gas vehicles and equipment;
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e North Central Texas Council of Governments—third-party grant to fund a regional
subgrants program; and

e Houston-Galveston Area Council—third-party grant to fund a regional subgrant
program.

K. If contracted expenditures are made through this program please provide:

e the amount of those expenditures in fiscal year 2008;

e the number of contracts accounting for those expenditures;

e a short summary of the general purpose of those contracts overall;

e the methods used to ensure accountability for funding and performance; and

e ashort description of any current contracting problems.

Contracts, other than the incentive-grant contracts, administered by the program in FY 08
are discussed below.

e Contracted expenditures from FY 08 (not including incentive grants):
$14,132,942.

e Five contracts account for these expenditures:
e two for compliance monitoring;

e two for research; and

e one for outreach.

e Methods to ensure accountability for funding and performance: The program
has a separate fiscal unit to review reimbursement and payment requests. All payment
requests are also reviewed by contract managers. The contracts have scopes of work
describing performance expectations and reporting requirements to explain results to date
and how the funds have been used. Payment requests are then routed to the agency’s
Financial Administration Division for additional review, entry into the agency’s and
comptroller’s systems, and payment by the comptroller.

e Contracting problems: The program experienced no contracting problems in FY
08.

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

Revise Health and Safety Code, Section 386.105(a), Calculation of Cost-Effectiveness.
The current provisions require the TCEQ to use an annualized factor to account for the
time value of money when performing calculations to ensure that projects do not exceed a
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cost-effectiveness of $15,000 per ton of NO, reduced. The TCEQ recommends amending
this section to require that the cost-effectiveness be determined using a simple cost-per-
ton calculation, dividing the total tons of NO, projected to be reduced by the grant amount.

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

As noted above in Question D, the Implementation Grants Program will have added
responsibilities beginning in FY 10. These new programs are due to be implemented by
early calendar year 2010.

N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

e the scope of, and procedures for, inspections or audits of regulated entities;
o follow-up activities conducted when non-compliance is identified;
e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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Incentive Grants Section
Major Steps in the Incentive Grants Process
FY 2008

Outreach and
Education

Solicitation

Application Review
and Approval

Contracting

Fiscal Management and Reimbursement Data Management and Reporting

Grant
Management

Performance
Monitoring and
Enforcement

Project Closeout
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Counties in Texas Eligible for the TERP Program

Bastrop
Bexar
Brazoria
Caldwell
Chambers
Collin
Comal
Dallas
Denton
Ellis
El Paso

Fort Bend
Galveston
Gregg
Guadalupe
Hardin
Harris
Harrison
Hays
Henderson
Hood

Hunt
Jefferson
Johnson
Kaufman

Liberty
Montgomery
Nueces
Orange
Parker
Rockwall

Rusk
San Patricio
Smith
Tarrant
Travis
Upshur
Victoria
Waller
Williamson
Wilson
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VII. GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function Non-Point Source and Coastal Programs (Galveston
Bay Estuary Program and Coastal Bend Bays and
Estuary Program)

Location/Division 4th Floor / Building F / Planning and Implementation
Section / Water Quality Planning Division / Chief
Engineer’s Office

Contact Name Kelly Keel
Actual Expenditures, FY 2008 $5,420,234
Number of FTEs as of August 31, 2008 16.5

B. What is the objective of this program or function? Describe the major activities performed
under this program.

Nonpoint Source Program

The objective of the TCEQ Nonpoint Source (NPS) Program is to facilitate the
implementation of programs and practices for managing nonpoint sources of pollution
necessary to meet water quality goals. Non-point sources are pollutants entering
watersheds from many sources that are difficult to pinpoint, such as storm drains. The
TCEQ NPS Program supports the development and implementation of watershed-based
plans to restore waters that have been impaired by nonpoint source pollution and protect
unimpaired waters.

The Environmental Protection Agency (EPA) distributes funds appropriated by Congress
annually to the TCEQ under Section 319(h) of the federal Clean Water Act (FCWA). The
TCEQ administers federal funds for projects that assist the state in implementing the State
of Texas Nonpoint Source (NPS) Management Plan.

The TCEQ’s grant program is implemented under TWC Section 5.124 and 30 TAC Section
14.8(b) related to Partnership Grants and FCWA Section 319.

The state prepares and submits applications for grants annually and reports annually to the
EPA concerning progress in meeting the schedule of milestones and reductions in nonpoint
source pollutant loading and improvements in water (as available).

Galveston Bay Estuary Program

The Galveston Bay Estuary Program (GBEP) is a non-regulatory program of the TCEQ that
functions as a partnership of local governments, business and industry, conservation
organizations, bay users, and resource agencies. GBEP’s purpose is to implement the
federally approved Texas Comprehensive Conservation and Management Plan (CCMP)

VII. Guide to Agency Programs 145 TCEQ
Chief Engineer’s Office — Non-Point Source and Coastal Programs



developed to provide interdisciplinary, ecosystem-based management for Galveston Bay,
an estuary of national significance. To carry out this purpose, GBEP:

e Coordinates the development and implementation of multi-partner habitat and water
quality conservation projects that lever public and private resources, minimize duplication,
and maximize resources for priority issues identified by the partnership.

e Provides grants and assistance to Houston Galveston—area communities and
organizations to implement habitat, water quality, and species conservation projects, and to
conduct research that informs adaptive management and ensures science-based decision
making.

Coastal Bend Bays and Estuary Program

The Coastal Bend Bays and Estuaries Program (CBBEP) is based in Corpus Christi and is
a local nonprofit 501(c)(3) organization established in 1999. The CBBEP project area
encompasses the 12 counties of the Coastal Bend Council of Governments extending from
the land cut in the Laguna Madre, through the Corpus Christi Bay system, and north to the
Aransas National Wildlife Refuge. The mission of the CBBEP is to protect and restore the
health and productivity of the bays and estuaries while supporting continued economic
growth and public use of the bays into the future.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

Nonpoint Source Program
Since 2005, the TCEQ NPS Program has funded 59 projects under the Section 319 grant
program. The projects have resulted in water quality improvements in Texas water bodies.

e Water quality has improved in Aquilla Reservoir and Lake Como to the point that
they have been de-listed from the state’s Section 303(d) list (of impaired water bodies) due
to the implementation of NPS management measures.

e Water quality improvements have also been documented in E.V. Spence Reservoir.
Recent water quality data show a 22 percent decrease in chloride concentrations, a 37
percent decrease in sulfate concentrations, and a 36 percent decrease in concentrations of
total dissolved solids.

Success is also measured through NPS pollutant load reductions. In 2008, pollutant load
reductions from NPS projects included:

e City of Denton—Demonstration of Best Management Practices (BMPs) were
constructed at three locations in the Hickory Creek Watershed. The combined yearly
estimates of pollutants that will be removed are: sediment — 61 tons, phosphorus — 27 tons,
and nitrogen — 173 tons.
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e Falcon Reservoir—A total of 22 Water Quality Management Plans (WQMPs) were
developed within the watershed protecting 22,952 acres from sediment loss. BMPs reduced
loads of sediment by 8,882 tons, phosphorus by 79,735 Ibs, and nitrogen by 883,376 Ibs.

e Arroyo Colorado—A total of 123 WQMPs have been developed in the watershed
protecting over 6,400 acres. BMPs installed in FY 08 reduced loads of sediment by 132
tons, phosphorus by 126 Ibs, and nitrogen by 172 Ibs.

Galveston Bay Estuary Program
Successes realized by GBEP since its inception:

e GBEP created, protected, and restored 15,000 acres of wetlands and other vital
coastal habitats.

e GBEP helped to establish the Virginia Point Peninsula Preserve, protecting 1,500
acres of valuable coastal habitat, as well as important historical and cultural resources.

e The Brays Bayou wetland in Houston consistently removes nearly 99 percent of the
bacteria in the storm water inflow during dry-weather flows. This 3.5-acre multi-purpose
storm water treatment wetland was funded by GBEP to demonstrate the effectiveness of
creating wetlands as a BMP for treating storm water. The constructed wetland also serves
as an outdoor learning center for nearby schools.

e As part of species protection and management activities initiated in the CCMP,
GBEP conserved three priority bird species—the endangered brown pelican, threatened
reddish egret and white-faced ibis with the shoreline protection and habitat restoration of
North Deer Island in west Galveston Bay.

e GBEP developed the first comprehensive bay-wide assessment of Galveston Bay
seafood in 1997 to determine if the seafood was safe for public consumption. Continuing
assessments give the information needed to update state-certified seafood advisories for
the Galveston Bay complex.

e The program has leveraged over $59 million in federal and partner contributions to
implement projects. This equates to a 10-year annual average ratio of over $5 of
contributions for every $1 of base funding.

e GBEP awarded 161 grants to local partners to support habitat conservation, water
quality planning and improvement, water resource planning, and community enhancement
projects.

Coastal Bend Bays and Estuary Program
Successes realized by the CBBEP since its inception:

e Restoration, to date, of over 2,600 acres of Matagorda Island marsh.

VII. Guide to Agency Programs 147 TCEQ
Chief Engineer’s Office — Non-Point Source and Coastal Programs



e Creation, protection, and restoration of 8,843 acres of wetlands and other vital
coastal habitats since 2005.

e |Initiation of efforts to acquire important wetlands and adjacent wildlife habitat in the
Nueces Delta Preserve and current ownership of over 5,000 acres of land along the
Nueces River.

e Leverage of over $25.6 million in federal and partner contributions to implement
projects since 2005. This equates to a four-year annual average ratio of over $8.50 of
contributions to every $1 of base funding.

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

Nonpoint Source Program

In 1990, Congress passed the Federal Coastal Zone Act Reauthorization Amendments
(FCZARA) to address the NPS pollution problem in coastal waters. Section 6217 of
FCZARA requires states to develop coastal nonpoint pollution-control programs. Texas was
granted conditional approval of its program in July 2003. The TCEQ and partner agencies
are continuing to work toward full approval.

In FY 00, Congress doubled Section 319 federal funding nationwide from $100 million to
$200 million for restoration of high-priority watersheds. In FY 01, EPA recognized the need
to increasingly focus Section 319 grant dollars on implementing nonpoint source Total
Maximum Daily Loads (TMDLs), or the nonpoint source components of mixed-source
TMDLs. The guidelines published for FY 04 and future years continue focusing $100 million
of annual Section 319 federal funds on the development and implementation of watershed-
based plans to achieve NPS TMDLs.

Galveston Bay Estuary Program

In 1987, during reauthorization of the Clean Water Act, Congress established the National
Estuaries Program to promote long-term planning and comprehensive regional
management of nationally significant estuaries threatened by pollution, development and
overuse. GBEP was established in 1989 to address Galveston Bay.

The Galveston Bay Plan was completed and approved by the governor and the EPA
administrator in 1995.

In 1999, the Texas Legislature passed the Texas Estuaries Act, which designated the
TCEQ as the entity responsible for implementing Texas’ CCMP.

Coastal Bend Bays and Estuary Program

The Coastal Bend Bays Program began as a federal and state agency effort during the
planning phase. However, participants wanted to localize and take ownership of the
program as it moved from development to implementation. The change resulted in the
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creation of a nonprofit organization led by a local board of directors. The nonprofit is
partially funded with general revenue through the TCEQ.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

Nonpoint Source Program

Through working partnerships with state, interstate, regional, and local authorities; private-
sector and citizen groups; and federal agencies, the NPS Program affects many entities.
Program funding supports watershed planning and implementation, grants management,
education and outreach, and monitoring. Section 319 grants are available to state agencies
or political subdivisions of the State of Texas, including cities, counties, school districts,
state universities, and special districts.

Galveston Bay Estuary Program

GBEP serves as a forum for coordination and peer review between federal and state
agencies, local governments, commercial and recreational fishermen, industry,
environmental groups, and citizens.

Coastal Bend Bays and Estuary Program

The CBBEP is a non-regulatory, voluntary partnership with industry, environmental groups,
bay users, local governments, and resource managers to improve the health of the bay
system within the 12-county program area. Participating organizations can include cities,
counties, school districts, state universities, and private, for profit, and nonprofit
organizations.

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

Nonpoint Source Program

Implementation of the Texas NPS Management Program involves partnerships among
other organizations, specifically the Texas State Soil and Water Conservation Board
(TSSWCB), which jointly administers the Program. The EPA awards USCWA Section 319
grant funding through a six-step process: (1) the EPA issues a brief annual guidance; (2)
states submit draft grant applications, including a draft work plan; (3) the EPA reviews state
draft applications and comments in writing; (4) states submit final work plans and grant
applications to the EPA; (5) the EPA awards grants to states; and (6) states obligate funds
as expeditiously as possible. Additional funding awarded under Section 604(b) of the Clean
Water Act is passed primarily to councils of governments for NPS projects. The current
Texas NPS Management Program was developed in 2005 and will be updated in 2010.
Texas reports annually to its stakeholders, Congress and the EPA on progress; The TCEQ
and TSSWCB alternate the responsibility for preparing this annual report.
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Galveston Bay Estuary Program

GBEP is administered by the TCEQ and is advised by the Galveston Bay Council (GBC), a
41-member coordinating council. GBEP is funded by appropriations from Congress through
the EPA and from the Texas Legislature through the TCEQ. Implementation of its CCMP is
carried out through collaborative efforts with numerous local governments, businesses,
conservation organizations, and state and federal agencies, enabling GBEP to lever
additional funds to implement on-the-ground habitat and water quality protection.

The GBC meets quarterly to discuss CCMP implementation by member organizations and
give feedback. The GBC also makes recommendations to TCEQ regarding projects in the
GBEP annual work plan. GBEP projects are developed through subcommittees composed
of federal and state agencies, local governments, businesses, and not-for-profit
organizations with specific expertise. Project ideas are refined and vetted by subcommittee
members and submitted to the GBC for approval. Potential partners and funding are
identified during project development. Outgoing grants are issued to implement projects in
the work plan. Each is carried out by the grantee and guided by a project team.

Coastal Bend Bays and Estuary Program

The CBBEP is a local nonprofit organization with a board of directors comprised of
representatives of local government from within the program area, industry, the Coastal
Bend Bays Foundation, and the Bays Council, an advisory committee that includes the
Texas Parks and Wildlife Department, Texas General Land Office, and Nueces River
Authority. Implementation teams function as a subgroup to the Bays Council and make
recommendations to the council regarding annual work plans.

The TCEQ liaison with the CBBEP is in the Corpus Christi regional office. A combination of
local governments, private industry, and the TCEQ and EPA agencies supply additional
program funding.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,

fees/dues).
Account Name Amount
0555 Federal Funds $3,271,863
0001 General Revenue $1,939,271
0153 Water Resource Management Account $209,100

Strategy—A.1.2—Waste Assessment and Planning

H. Identify any programs, internal or external to your agency, that provides identical or similar
services or functions. Describe the similarities and differences.
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Nonpoint Source Program

The Texas NPS Program is jointly administered by the TCEQ and the TSSWCB. The
TCEQ is designated by law as the lead state agency for water quality protection in Texas.
The TSSWCB plays an important role as the lead agency in the state for the management
of agricultural and silvicultural NPS runoff. The TSSWCB administers the NPS Program for
agricultural and silvicultural NPS management; the TCEQ, for all other nonpoint sources.

Galveston Bay Estuary Program and Coastal Bend Bays and Estuary Program

The two estuary programs in Texas serve different geographical areas: GBEP, the upper
Texas coast (specifically the Galveston Bay area), and the CBBEP, the lower Texas coast
(specifically the Coastal Bend bay and estuaries area). GBEP is a non-regulatory program
of the TCEQ; the CBBEP, a local nonprofit organization. No other programs coordinate
interdisciplinary resource and bay management in Texas.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

Nonpoint Source Program

A Memorandum of Understanding between the TCEQ and the TSSWCB sets out the
responsibilities of the two agencies with respect to the NPS Program and facilitates
cooperation between them in achieving its goals.

Galveston Bay Estuary Program

GBEP serves the Galveston Bay area, including the five counties surrounding the bay
complex: Harris, Galveston, Chambers, Brazoria and Liberty. Coordination and
communication are achieved through representation on the Galveston Bay Council and its
subcommittees.

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

Nonpoint Source Program

Implementation of the Texas NPS Program involves partnerships among many
organizations, e.g., cities, counties, river authorities, and other state agencies, such as the
TSSWCB. At the federal level the EPA oversees the program and guides its
implementation.

Galveston Bay Estuary Program

Through the GBC, GBEP works with federal and state agencies with bay-management
responsibilities; local governments and communities in Harris, Galveston, Brazoria,
Chambers and Liberty counties; industry and business; environmental groups; and
commercial and recreational fishermen.

Coastal Bend Bays and Estuary Program
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The CBBEP is a non-regulatory, voluntary partnership effort working with industry,
environmental groups, bay users, local governments, and resource managers to improve
the health of the bay system. In addition, local government authorities may also sit on the
board of directors, the Bays Council, and any of the five implementation teams. The project
area includes the 12 counties of the region known as the Texas Coastal Bend: Aransas,
Bee, Brooks, Duvall, Jim Wells, Kenedy, Kleberg, Live Oak, McMullen, Nueces, Refugio,
and San Patricio.

K. If contracted expenditures are made through this program please provide:

e the amount of those expenditures in fiscal year 2008;

e the number of contracts accounting for those expenditures;

e ashort summary of the general purpose of those contracts overall;

o the methods used to ensure accountability for funding and performance; and
e a short description of any current contracting problems.

FY 08 contract expenditures: $3,914,953
NPS Program: $2,315,504

GBEP: $755,567

CBBEP: $843,881

Number of contracts: 56

e The NPS Program receives grant funds from the EPA for projects that support the
development and implementation of watershed-based plans to restore impaired waters and
protect unimpaired waters. GBEP and CBBEP award contracts to implement their
respective plans.

e Contract-monitoring activities include obtaining supporting documentation for
planned contracts; holding post-award conferences; reviewing contract requirements; using
checklists to review work products, progress reports, subcontracts, invoices, receipts, time
sheets and travel logs; assessing risk and performing on-site monitoring of work and
financial records; conducting annual contractor evaluations; following up to ensure
corrective actions are taken as appropriate; and following standard operating procedures.

e The program experienced no contracting problems in FY 08.

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

None
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N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

o the scope of, and procedures for, inspections or audits of regulated entities;

o follow-up activities conducted when non-compliance is identified;

e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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VII. GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function State Implementation Plan Development

Location/Division 4th Floor / Building F / Implementation Grants Section
/ Air Quality Division / Chief Engineer’s Office

Contact Name David Brymer
Actual Expenditures, FY 2008 $1,076,348
Number of FTEs as of August 31, 2008 14

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The State Implementation Plan (SIP) Program coordinates plan revisions required by the
Federal Clean Air Act (FCAA) showing how Texas will meet the National Ambient Air
Quality Standards (NAAQS) for the six criteria pollutants (carbon monoxide, ozone, sulfur
dioxide, nitrogen dioxide, particulate matter, and lead) and other FCAA requirements. The
SIP Program works with modeling, data analysis, emissions inventory, legal, and rule-
writing staff on plan development. Program personnel are the project managers for SIP
development and coordinate with other agency programs to incorporate the various
subprojects that comprise a SIP revision.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

The SIP Program has met all of the Environmental Protection Agency's (EPA’s) deadlines
for submitting NAAQS SIP revisions. Texas submitted the first approvable 1997 ozone
attainment demonstration in the nation, for the Dallas—Fort Worth area.

No key performance measures are associated with the SIP program. However, the
following table outlines how the design values for the 1997 eight-hour ozone standard are
trending downward. Decreasing ozone levels show that SIP revisions and associated rules
are improving air quality. The design value for attainment of the 1997 eight-hour ozone
standard is 85 parts per billion.
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1997 Eight-Hour Ozone Design Values in Parts per Billion

Area | 2000 | 2001 | 2002 | 2003 | 2004 [ 2005 | 2006 |2007] 2008
HGB 12110 107| _102] 101| 103| 103| 96| o1

BPA 87|89 90| o1 92 88 85 83 81
DFW | 102] 101| 99| 1f00| 98] 95| 96| 95  Oi
TLM 02| 95| 88| 62| 83 84 85 84 78

AUS 89 88 85 84 85 82 82 80| 77

SAN 86 82 86 89 91 86 87 82| 78

cC 83 81 81 80 80 75 720 70 71

VIC 81 79 76 78 79 76 720 69| 66

ELP 79 75 81 79 78 76 78 79 78
HGB——Houston-Galveston-Brazoria BPA——Beaumont—Port Arthur
DFW——-Dallas—Fort Worth TLM——Tyler-Longview-Marshall
AUS——Austin—Round Rock SAN——-San Antonio
CC——-=Corpus Christi VIC——Victoria

ELP——EI Paso

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

None

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

The SIP Program’s goal is to assess air quality in Texas as it relates to the standards and
rules established by the EPA under the FCAA. The program develops three types of SIP
revisions: area, regional, and statewide. Following is a breakdown of populations in Texas
that are affected:

Texas population: 24,326,974
Texas population with SIP revisions specific to an = area: 17,390,631
Percentage of Texas population represented in SIP Program Areas: 71.5 percent

Following is a breakdown, by population, of each county for the 1997 ozone-standard
nonattainment or near nonattainment areas in Texas that have SIP revisions in place:
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Dallas—Fort Worth Nonattainment Area

Collin County 762,010
Dallas County 2,412,827
Denton County 636,557
Ellis County 148,186
Johnson County 153,630
Kaufman County 100,527
Parker County 111,776
Rockwall County 77,633
Tarrant County 1,750,091
Total 6,153,237
Houston-Galveston-Brazoria Nonattainment Area
Brazoria County 301,044
Chambers County 29,356
Fort Bend County 532,141
Galveston County 288,239
Harris County 3,984,349
Liberty County 75,333
Montgomery County 429,953
Waller County 35,995
Total 5,676,410
Beaumont—Port Arthur Nonattainment Area
Hardin County 52,143
Jefferson County 243,090
Orange County 83,022
Total 378,255
Austin—Round Rock Area
Bastrop County 73,491
Caldwell County 36,899
Hays County 149,476
Travis County 998,543
Williamson County 394,193
Total 1,652,602
San Antonio Area
Bexar County 1,622,899
Comal County 109,635
Guadalupe County 117,172
Wilson County 40,398
Total 1,890,104
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Northeast Texas Area

Gregg County 117,528
Harrison County 63,594
Smith County 201,277
Upshur County 38,331
Total 420,730
Corpus Christi Area

Nueces County 322,077
San Patricio County 68,399
Total 390,476

El Paso Area
|El Paso County |  742,062]

Victoria Area
[Victoria County |  86,755|

(Population information is from the U.S. Census Bureau at <www.census.gov/popest/
counties/CO-EST2008-01.html>. Estimates are for July 1, 2008.)

The SIP Program is also required under the FCAA to develop a plan to improve visibility in
national parks and wilderness areas, such as Big Bend and the Guadalupe Mountains,
affecting 362,512 and 163,709 recreational visitors respectively in 2008. The 9,331
residents in Brewster County and 2,431 in Culberson County (total: 11,762) will benefit as
well.

(Park  population information is from the National Park Service at
<www.nature.nps.gov/stats/viewReport.cfm>.)

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

Each state has one SIP that is continually revised to establish control strategies and target
dates for reducing emissions that are necessary to attain and maintain the NAAQS set by
the EPA for each criteria pollutant.

The SIP describes the steps the state will take to monitor air quality, determine compliance
with the NAAQS, and reduce air pollution in the regions that do not meet a particular
NAAQS. The SIP also addresses other requirements specified by the FCAA, such as
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enforcement programs, preconstruction permitting, etc.

SIP revisions are required when:
e the NAAQS for one of the six criteria pollutants is revised;

e the state submits a request for redesignation when an area attains the NAAQS;
e an area does not attain the standard during the federally specified time frame;

e an area is reclassified (e.g., an ozone nonattainment area is reclassified from a
moderate nonattainment area to a serious nonattainment area); or

e new orrevised rules are adopted by the EPA that change or add requirements (e.g.,
the Clean Air Interstate Rule, Clean Air Mercury Rule, and New Source Review reform).

Depending on the complexity of the issues, the development of a SIP revision may require
up to four years. The FCAA specifies deadlines for submitting SIP revisions, and provides
for sanctions if the deadlines are not met. The EPA generally allows states 12—18 months
to correct a failure to submit, after which the federal government is obligated to withhold
highway money and require increased emission offsets from companies that want to build
new or modify existing facilities. These deadlines may also be modified, clarified, or
revised by additional federal legislation and rulemaking or court action, which then changes
the time lines for states to complete work associated with SIP revisions.

Please see the flowchart State Implementation Plan following Question O.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,

fees/dues).
Account Name Amount
0151 Clean Air Account $788,757
0555 Federal Funds $98,935
5094 Operating Permit Fees $188,656

Strategy—A.1.1—Air Quality Assessment and Planning

Rider 14  Appropriation: Refinement and Enhancement of Modeling to Demonstrate
Attainment with Clean Air Act

Rider 16 Appropriation: Low Income Repair and Replacement Program

Rider 19 Appropriations Limited to Revenue Collection: Automobile Emission
Inspections
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H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

No programs either internal or external to the TCEQ provide identical or similar services
or functions of the SIP Program.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

Not Applicable

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

The SIP Program works with the EPA, local governments, metropolitan planning
organizations, councils of governments, and stakeholders including industry and
environmental groups to develop SIP revisions.

For the Regional Haze SIP, the TCEQ also worked with three groups of Federal Land
Managers: the National Park Service, the United States Fish and Wildlife Service, and the
United States Forest Service.

K. If contracted expenditures are made through this program please provide:

e the amount of those expenditures in fiscal year 2008;

e the number of contracts accounting for those expenditures;

e ashort summary of the general purpose of those contracts overall;

o the methods used to ensure accountability for funding and performance; and

e a short description of any current contracting problems.

e Expenditures—$270,643

e Four contracts to conduct studies related to highly reactive volatile organic
compounds, PM2 s, PM1o, and regional haze.

Methods used for ensuring accountability for funding and performance include a defined
and consistent process for developing, implementing, and tracking projects, including:

e project prioritization in alignment with required work and alignment with agency
priorities;
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¢ development of a detailed scope of work to be performed as well as deliverables and
due dates; and

e review of all invoices for consistency with contract dates, deliverables, work
performed, and allowable expenses.

Current contracting problems include timeliness of invoicing by vendors and the changing
of the contracting object code by the comptroller.

L.What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

Not Applicable

N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

e the scope of, and procedures for, inspections or audits of regulated entities;
o follow-up activities conducted when non-compliance is identified;
e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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VIl. GUIDE TO AGENCY PROGRAMS - CONTINUED

A.Provide the following information at the beginning of each program description.

Name of Program or Function Stationary and Mobile Source

Location/Division 4th Floor / Building F / Air Quality Planning Section /
Air Quality Division / Chief Engineer’s Office

Contact Name David Brymer
Actual Expenditures, FY 08 $52,156,278
Number of FTEs as of August 31, 2008 32

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The Stationary and Mobile Source Programs include a number of activities that perform
diverse functions in support of the Texas State Implementation Plan (SIP) for air quality.
Two areas that predominately focus on stationary sources are Control Strategy
Development and Emissions Banking and Trading. Areas that focus on mobile sources
include Mobile Emissions Control, MobileEmissions Reduction Grants, Conformity, and
Mobile Emissions Inventory.

Control Strategy Development

The Control Strategy Development activity evaluates pollution control strategies and
technologies to identify and develop feasible control measures for stationary sources, to
help areas of the state attain the National Ambient Air Quality Standards (NAAQS).

Emissions Banking and Trading

The Emissions Banking and Trading Programs are market-based strategies used to
address air quality issues throughout Texas. These programs were designed to provide
flexibility in complying with the Texas Clean Air Act (TCAA) and the Federal Clean Air Act
(FCAA), while also providing incentives to reduce emissions from stationary, area, and
mobile sources through the trading of emission reductions within a market-based
framework. The TCEQ currently maintains and administers seven different emissions
banking and trading programs across the state, each targeting specific criteria pollutants or
air quality issues.

Mobile Emissions Controls
The mobile emissions control activities improve air quality through inspection of vehicle
emissions control equipment, reducing evaporative emissions from vehicle refueling and
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reducing nitrogen oxides (NOx) and other ozone-forming emissions from diesel fuels. Other
activities include the coordination of local mobile emission reduction efforts; such as idling
restrictions, transportation control measures, and voluntary mobile emission reduction
strategies. Refer to flowchart Mobile Source Programs following Question O.

Mobile Emissions Reduction Grants

Mobile emissions reduction grants, such as the AirCheckTexas Drive a Clean Machine
Program, improve air quality through incentivizing the replacement of older, high-emitting
vehicles by providing financial assistance to eligible owners of vehicles that have failed an
emissions test or have a qualifying gasoline powered vehicle that is 10 years old or older.

Conformity
Conformity ensures that federally funded actions and transportation projects will not cause

or aggravate a violation of the NAAQS, or delay timely attainment of standards.

Mobile Emissions Inventory
The mobile emissions inventory activity develops emissions inventories and assesses the
effectiveness of on-road and non-road control strategies.

C.What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

A number of the stationary and mobile source projects are authorized as emissions
reduction credits as part of the SIP.

Control Strategy Development

While the Control Strategy Development activity does not have specific performance
measure requirements, the control strategies and rules developed by the program have
resulted in significant reductions in pollution to help improve air quality in Texas
nonattainment areas. Any rules developed by the activity that will be included in the SIP
must be approvable by the U.S. Environmental Protection Agency (EPA). See the SIP
Program discussion for additional information regarding air quality improvement.

Emissions Banking and Trading

LBB Output Measure 01-02-01.03 — Total Number of Transaction Applications. The total
number of transaction applications reviewed for FY 08 was 1,429, approximately 43 percent
more than the projected estimate of 1,000 applications.

Mobile Emissions Control

Federal regulations (40 Code of Federal Regulations, Section 51.353) require the
inspection and maintenance (I/M) program to perform a program evaluation every two
years. The evaluation continues to show that I/M is a vital component of the overall
strategies to improve air quality.
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Mobile Emissions Reduction Grants

LBB Key Output Measure 01-01-01.07 — Number of Vehicles Repaired/Replaced through
LIRAP. For FY 08, 18,492 vehicles were repaired or replaced through Low Income Vehicle
Repair Assistance, Retrofit, and Accelerated Vehicle Retirement Program (LIRAP), or 123
percent of projections.

LBB Efficiency Measure 01-01-01.03 — Average Cost for LIRAP Repairs. The average cost
of each LIRAP repair was $504.61 in FY 08, or 96 percent of projections.

Mobile Emissions Inventory

LBB Key Outcome Measure 01-01-01.03 — Number of Mobile Source Air Quality
Assessments. The number of mobile source assessments conducted in FY 08 was 1,268,
or 101 percent of projections.

LBB Key Output Measure 01-01-01.02 — Number of Area Source Air Quality Assessments.
In FY 08, 2,577 area and non-road mobile source emission assessments were completed,
or 103 percent of projections.

LBB Outcome Measure 01-01.01 — Emission Reductions in Ozone Nonattainment Areas. A
three percent reduction of volatile organic compounds (VOC) and NOx emissions from
point, area, on-road mobile, and non-road mobile sources in the ozone nonattainment
areas was achieved in FY 08. This was half the projected reduction of six percent. The
addition of a new source category (oil and gas exploration and drilling rig engines,
particularly in the Dallas—Ft. Worth area) in the area source emissions inventory resulted in
an increase in areas source emissions inventory that offset the reductions from the point,
on-road mobile, and non-road mobile sources.

In FY 09, a new output performance measure was added to separately track the number of
non-road mobile source assessments.

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

Mobile Emissions Inventory

The Consolidated Emissions Reporting Rule (CERR) expanded the inventory reporting
requirement to encompass the whole state, and added additional pollutants in June of
2002. The Air Emissions Reporting Requirements (AERR) replaces the CERR beginning
with the 2009 reporting year. Inventories will now run on a 12 month cycle instead of 18
months.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

Control Strategy Development

Rules developed by the activity can affect a wide range of industrial, commercial,
institutional, and utility sources. Some rules are only applicable in specified nonattainment
areas, such as the Houston-Galveston-Brazoria (HGB) ozone nonattainment area, while
other rules apply to larger regions or even statewide. Additional information regarding the
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nonattainment areas in Texas is provided in the SIP Program discussion.

Emissions Banking and Trading

The emissions banking activity is available to a wide range of stationary and mobile
sources across the state. As of July 2009, there were 569 separate companies or regulated
entities that participated in one or more of the emissions banking programs.

Mobile Emissions Control

The vehicle I/M program affects motorists who own gasoline-powered vehicles (excluding
motorcycles) that are 2—24 years old and registered and primarily operated in one of the 17
affected counties. The affected counties are Brazoria, Collin, Dallas, Denton, El Paso, Ellis,
Fort Bend, Galveston, Harris, Johnson, Kaufman, Montgomery, Parker, Rockwall, Tarrant,
Travis, and Williamson.

e The Regional Low Reid Vapor Pressure (RVP) Gasoline Program affects fuel
producers, importers, suppliers, and retail gasoline-dispensing facilities in the 95 central
and eastern Texas counties. Refer to attachment Counties Participating in Certain Fuel
Programs following Question O for list of counties.

e The El Paso Oxygenated and Low RVP Gasoline Program affects fuel producers,
importers, suppliers, and retail gasoline-dispensing facilities in EI Paso County.

e The Texas Low-Emission Diesel Fuel (TxLED) Program affects diesel fuel
producers, importers, common carriers, distributors, transporters, bulk terminal operators,
and retailers. The program covers 110 counties in the central and eastern half of Texas.
Refer to attachment Counties Patrticipating in Certain Fuel Programs following Question O
for list of counties.

e The Stage Il Vapor Recovery program affects gasoline-dispensing facilities in:
Brazoria, Chambers, Collin, Dallas, Denton, El Paso, Fort Bend, Galveston, Harris,
Jefferson, Liberty, Montgomery, Orange, Tarrant, and Waller counties. The program staff
answer questions as they come up, but actual implementation is handled through the
TCEQ'’s Office of Compliance and Enforcement, which has the necessary authority.

e The Idling Program affects local governments that have signed a Memorandum of
Agreement (MOA) with the TCEQ to implement idling restrictions on motor vehicle owners
and operators in the local jurisdictions covered by an MOA.

Mobile Emissions Reduction Grants

The grant program is available in counties that conduct annual vehicle emissions testing
and elect to participate. The program is currently implemented in the counties of Brazoria,
Collin, Dallas, Denton, Ellis, Fort Bend, Galveston, Harris, Johnson, Kaufman, Montgomery,
Parker, Rockwall, Tarrant, Travis, and Williamson Counties.

For the AirCheckTexas Drive a Clean Machine Program, an applicant’s vehicle must meet
certain criteria and their income must be at or below 300 percent of the federal poverty
level to be eligible. The program provides eligible owners with vouchers in the amounts of
up to $3,000 for a car or truck or up to $3,500 if a hybrid vehicle is purchased. The
replacement car must be the current model or up to three model years old. A replacement
truck must be a current model and up to two model years old. A hybrid vehicle must be the
current model year or preceding model year. All replacement vehicles must meet Federal
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Tier 2 Bin 5 emissions standards or cleaner. The program also provides for up to $600 in
repair assistance for eligible motorists whose vehicles have failed an emissions test.

Conformity
Conformity requirements apply to federally funded project sponsors and transportation

planners in nonattainment and maintenance counties: Hardin, Jefferson, and Orange;
Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and Tarrant; El Paso;
and Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller.

Mobile Emissions Inventory

The mobile emissions inventory activity works with the TCEQ's SIP program, air modeling
group, local planning groups, councils of governments (COGs), the Texas Department of
Transportation (TxDOT), the EPA, and the Federal Highway Administration (FHWA) to
provide mobile source emissions inventories for both on-road and non-road mobile sources.

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

Timelines associated with work in the stationary and mobile source programs are driven
by deadlines established by the EPA under the FCAA. These programs work in
conjunction with the SIP program to establish project timelines that will ensure federal
requirements are met.

Control Strategy Development Program

This program is administered under the same general process as the SIP Program (see
SIP Program flowchart for more information). Any rules developed by the program must
conform to agency and the Texas Secretary of State's Office rulemaking guidelines,
requirements, and timelines.

Emissions Banking and Trading Program
An overview of the emissions banking transaction process can be seen on the flowchart
Process Flow Diagram: Emissions Banking and Trading Project following Question O.

Mobile Emissions Control Programs

The I/M Program is administered as part of the Texas Department of Public Safety (DPS)
vehicle safety inspection program. To obtain a safety sticker in one of the affected counties,
a subject vehicle must pass the prescribed emissions tests in addition to meeting the
vehicle safety inspection requirements. If a motorist’s vehicle is not in compliance,
enforcement is through citations issued by law enforcement agencies and registration
denial of the subject vehicle.

The Idling Program is administered through MOAs between the TCEQ and local
governments. The local government adopts a resolution or ordinance incorporating the
TCEQ idling rule into an MOA. The MOA is then signed by the appropriate local official and
the TCEQ. Enforcement occurs at the local level.
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Mobile Emissions Reduction Grants

The grants are administered via contracts with counties in the ozone nonattainment and
maintenance areas. For AirCheckTexas Drive a Clean Machine, the counties in the Dallas-
Fort Worth (DFW) area subcontract with the North Central Texas Council of Governments
and the HGB area counties subcontract with the Houston-Galveston Area Council to
administer the program. Travis and Williamson counties each administer their own
program.

Conformity
Conformity links transportation planning with air quality planning, and must be conducted

for transportation at least once every four years and before certain non-transportation
projects may move forward. This process is led by the local transportation planning group
and includes consultation and agreement by related local, state, and federal agencies.

Mobile Emissions Inventory

Agency staff works with Texas Metropolitan Planning Organizations (MPOs) and other
Texas mobile source stakeholders, such as airports and construction groups, to develop
mobile inventories and assure compliance with transportation conformity requirements.

G. Identify all funding sources and amounts for the program or function, including federal
grants and pass-through monies. Describe any funding formulas or funding conventions. For
state funding sources, please specify (e.g., general revenue, appropriations rider, budget
strategy, fees/dues).

Account Name Amount

0151 Clean Air Account $51,096,189
0555 Federal Funds $180,232
0666 Appropriated Receipts $588,938
5094 Operating Permit Fees $290,919

Strategy—A.1.1—Air Quality Assessment and Planning

Rider 14 Appropriation: Refinement and Enhancement of Modeling to Demonstrate
Attainment with Clean Air Act

Rider 16 Appropriation: Low Income Vehicle Repair and Replacement Program

Rider 19 Appropriations Limited to Revenue Collection: Automobile Emission Inspection
Fee

H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

Emissions Banking and Trading
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The Emissions Banking and Trading activity performs some limited functions associated
with the federally administered Clean Air Interstate Rule (CAIR) Program; however, these
functions are distinct from the functions handled at the federal level.

Mobile Emissions Control Programs
As required by Chapter 382, Subchapter G, of the Texas Health and Safety Code, the I/M
program is administered by both the TCEQ and the DPS.

Mobile Emissions Reduction Grants

The federal government began the Car Allowance Rebate System (CARS) Program in July
2009. Financial incentives are given to replace old vehicles with more fuel efficient ones.
The CARS program offers credits from $3,500 to $4,500 toward the new vehicle purchase,
which cannot exceed $45,000. This program ended in late August 2009.

TCEQ'’s Drive a Clean Machine Program limits the cost of the newer vehicle to $25,000 or
less and offers vouchers up to $3,500 for Tier 2 Bin 5 vehicles. This program requires
applicants to meet income requirements, whereas the CARS program has no income
requirements. The Drive a Clean Machine Program also allows applicants to purchase used
vehicles.

Conformity
Interagency consultation on transportation conformity brings together local, state, and

federal air quality and transportation stakeholders in nonattainment and maintenance
areas, where all partners serve the same function yet bring particular expertise:

e Metropolitan Planning Organizations (MPOs) develop transportation plans,
programs, and projects; participate in the development of SIP revisions; and conduct
conformity determinations and associated regional emissions analyses.

e The Texas Department of Transportation (TxDOT) develops transportation plans,
programs, and projects; participates in the development of the SIP; and reviews and
approves transportation conformity determinations.

e The FHWA, the Federal Transit Administration, and the EPA develop and implement
the federal transportation rule and guidance, and reviews and approves transportation
conformity determinations.

e The TCEQ promulgates the transportation conformity SIP and associated rule,
participates in interagency consultation, and supports agency management with respect to
requirements and the consequences of deficiencies.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

Emissions Banking and Trading
The functions performed by this activity for the federal CAIR Program are distinct from
those functions managed at the federal level and are stipulated in the CAIR regulations to
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avoid duplication or conflict between the state and federal functions.

Mobile Emissions Control

To ensure there is no conflict or duplication of duties in implementing the I/M program, the
TCEQ and the DPS initiated an MOU dated December 13, 1996, and updated it on January
22, 1997.

Mobile Emissions Reduction Grants
The federal CARS program is distinct and separate from the TCEQ'’s AirCheckTexas Drive
a Clean Machine Program and has different eligibility requirements.

Conformity
Where a nonattainment or maintenance area is outside the boundary of an MPO, there is

an MOA with interagency partners to establish responsibilities for transportation conformity.
Such an agreement is in place among the DFW nonattainment area transportation
conformity interagency partners.

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

Control Strategy Development

Staff conducting this activity periodically meet with EPA representatives, typically from the
EPA Region 6 office in Dallas. EPA Region 6 is responsible for reviewing and approving
control measures and rules that are included in the Texas SIP. TCEQ and EPA staff
occasionally have discussions to help ensure that control measures will be approvable by
the EPA.

Emissions Banking and Trading

The Emissions Banking and Trading activity administers specific functions for the federally
mandated CAIR program and the remaining functions are administered by the EPA. The
Emissions Banking and Trading activity is responsible for reviewing emission allowance
applications submitted by the companies subject to CAIR, determining the emissions
allowances for each company, and then submitting the allowance information to the EPA.
This activity also works with the EPA as needed to ensure that the programs will be
federally approved.

Mobile Emissions Control

As any law enforcement agency may issue a citation for an expired vehicle safety sticker,
these agencies are assisting in providing enforcement of the I/M program. In addition, the
TCEQ works with COGs and local law enforcement task forces by providing data and
access to various reports and computer programs to assist in identifying potential fraud in
the I/M program.

As the fuel-related components of this program are approved under Texas’ SIP, the EPA
has the authority to enforce action for noncompliance.
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The Idling Program is implemented by having governmental entities sign an idling MOA
with the TCEQ. The following cities have signed MOAs: Arlington, Austin, Benbrook,
Bastrop, Celina, Colleyville, Dallas, Elgin, Euless, Georgetown, Hurst, Hutto, Lockhart,
Luling, Keene, Lake Worth, Lancaster, Little ElIm, Mabank, McKinney, Mesquite, North
Richland Hills, Pecan Hill, Round Rock, Rowlett, San Marcos, University Park, and
Westlake. Counties that have signed an idling MOA with the TCEQ are Bastrop, Caldwell,
Hays, Travis, and Williamson.

Mobile Emissions Reduction Grants

Counties in the ozone nonattainment and maintenance areas administer this program. The
counties are responsible for ensuring that the funds are appropriately spent, the program
requirements are followed, and reports, such as financial status and quarterly reports, are
submitted to the TCEQ. Counties in the DFW and HGB areas subcontract with the council
of governments to administer the program.

Conformity
MPOs develop transportation plans, programs, and projects; participate in development of

the agency’s SIP; participate in the interagency consultation process; and conduct
conformity determinations and associated regional emissions analyses. The TxDOT
develops transportation plans, programs, and projects; participates in the development of
the TCEQ’s SIP; participates in interagency consultation; and reviews and approves
transportation conformity determinations. The FHWA, the Federal Transit Administration,
and the EPA develop and implement the federal transportation rule and guidance,
participate in the interagency consultation process, and review and approve transportation
conformity determinations. The TCEQ promulgates the transportation conformity SIP and
associated rule, participates in interagency consultation, and supports agency management
with respect to requirements and the consequences of deficiencies.

Mobile Emissions Inventory

When developing inventories, TCEQ staff work with the following government units: EPA,
Office of Transportation, Air Quality; EPA, Region 6; North Central Texas COG; Houston-
Galveston Area Council; Capital Area Planning COG; Alamo Area COG,; Rio Grande Area
COG; Coastal Bend COG; East Texas COG; North East Texas Air Care; South East Texas
Regional Planning Commission; Central Texas Clean Air Coalition; TxDOT; Texas
Transportation Institute; and FHWA.

K. If contracted expenditures are made through this program please provide:
o the amount of those expenditures in fiscal year 2008;
the number of contracts accounting for those expenditures;
a short summary of the general purpose of those contracts overall;
the methods used to ensure accountability for funding and performance; and
a short description of any current contracting problems.

e Expenditures: $1,096,924
e Number of contracts: 8
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e General purposes of the contracts include:
= Mobile Source emissions inventory improvements
= Emissions inventory modeling maintenance
= |/M program evaluation
= Drive A Clean Machine Program database development

e The methods used to ensure accountability for funding and performance includes
having a defined and consistent process for developing, implementing, and tracking each
contract. This process includes: project prioritization in alignment with required work and
agency priorities; development of a detailed scope of work to describe the work to be
performed as well as deliverables and due dates; review of all invoices to be consistent
with contract dates, deliverables, and work performed; and allowable expenses.

e Current contracting problems include timely invoicing by vendors conducting work
and changes in the comptroller’s contractor object code.

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

None

N. Regulatory programs relate to the licensing, registration, certification, or permitting of a
person, business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

o the scope of, and procedures for, inspections or audits of regulated entities;
o follow-up activities conducted when non-compliance is identified;
e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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Necessary
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Commission
Approval to
Propose

Public
Comment

ommission
Approval to
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Process Flow Diagram:
Emissions Banking and Trading Project

Economic Incentive Programs for Compliance Flexibility

Participating Industry

f—b or

Registered Broker

Allowances:
Credits Cap & Trade
(ERCs, DERCS) (HGB - MECT, HECT)
(EGFs - SBT7)
l , | : , |
: Credits . Allowances Allowances
Credits Traded Generated Credits Used Traded Annual Reports Certified
Project Manager Review Project Manager Review
Management Review Management Review
Certificates Allowances
Traded, Issued, Used Traded, Used, Issued
Acronym Definition
DERC Discrete Emission Reduction Credit
EGF Electric Generating Facilities
ERC Emission Reduction Credit
HECT Highly Reactive Volatile Organic Compound Emissions Cap and Trade
MECT Mass Emissions Cap and Trade
HECT Highly Reactive Volatile Organic Compound Emissions Cap and Trade
SB7 Senate Bill 7, Emissions Banking and Trading of Allowances*
*Senate Bill 7, 76th Texas Legislature, 1999 Regular Session, Texas Utility Code §39.264
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Attachment
Counties Participating in Certain Fuel Programs

RVP Gasoline Program — Participating Counties

The Regional Low Reid Vapor Pressure (RVP) Gasoline program affects fuel producers,
importers, suppliers, and retail gasoline-dispensing facilities in the 95 central and eastern
Texas counties. The counties are: Anderson, Angelina, Aransas, Atascosa, Austin, Bastrop,
Bee, Bell, Bexar, Bosque, Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass,
Cherokee, Colorado, Comal, Cooke, Coryell, De Witt, Delta, Ellis, Falls, Fannin, Fayette,
Franklin, Freestone, Goliad, Gonzales, Grayson, Gregg, Grimes, Guadalupe, Harrison,
Hays, Henderson, Hill, Hood, Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes,
Kaufman, Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison, Marion, Matagorda,
McLennan, Milam, Morris, Nacogdoches, Navarro, Newton, Nueces, Panola, Parker, Polk,
Rains, Red River, Refugio, Robertson, Rockwall, Rusk, Sabine, San Jacinto, San Patricio,
San Augustine, Shelby, Judge Smith, Somervell, Titus, Travis, Trinity, Tyler, Upshur, Van
Zandt, Victoria, Walker, Washington, Wharton, Williamson, Wilson, Wise, and Wood.

TxLED Diesel Program — Participating Counties

The Texas Low-Emission Diesel Fuel (TXLED) program affects diesel fuel producers,
importers, common carriers, distributors, transporters, bulk terminal operators, and
retailers. The program covers 110 counties in the central and eastern half of Texas,
including the Beaumont-Port Arthur, Dallas-Fort Worth, and HGB ozone nonattainment
areas. The counties are: Anderson, Angelina, Aransas, Atascosa, Austin, Bastrop, Bee,
Bell, Bexar, Bosque, Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass, Cherokee,
Colorado, Comal, Cooke, Coryell, De Witt, Delta, Falls, Fannin, Fayette, Franklin,
Freestone, Goliad, Gonzales, Grayson, Gregg, Grimes, Guadalupe, Harrison, Hays,
Henderson, Hill, Hood, Hopkins, Houston, Hunt, Jackson, Jasper, Karnes, Lamar, Lavaca,
Lee, Leon, Limestone, Live Oak, Madison, Marion, Matagorda, McLennan, Milam, Morris,
Nacogdoches, Navarro, Newton, Nueces, Panola, Polk, Rains, Red River, Refugio,
Robertson, Rusk, Sabine, San Jacinto, San Patricio, San Augustine, Shelby, Smith,
Somervell, Titus, Travis, Trinity, Tyler, Upshur, Van Zandt, Victoria, Walker, Washington,
Wharton, Williamson, Wilson, Wise, and Wood.
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VIl. GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function Tax Relief for Pollution Control Property
Location/Division 4th Floor / Building F / Chief Engineer’s Office
Contact Name Susana Hildebrand, P.E.

Actual Expenditures, FY 2008 $232,891

Number of FTEs as of August 31, 2008 3

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The Tax Relief for Pollution Control Property Program was created in 1993 to provide relief,
through property tax exemptions, to individuals, companies, and political subdivisions that
make capital investments to meet or exceed environmental regulations. Pollution control
property includes pollution control equipment, pollution prevention technology, or changes
to processes or methods that meet or exceed existing environmental standards.

The TCEQ is delegated the responsibility for determining whether property meets the
requirements for receiving a tax exemption under Texas Tax Code Section 11.31. The
program evaluates applications to determine if the property was installed to meet or exceed
an adopted environmental regulation, if the use of the property provides an environmental
benefit at the site, and if the equipment is used to prevent, monitor, or control air, water or
land pollution.

Once reviewed, the property receives a “use” determination. A positive use determination
means the equipment is partially or wholly for pollution control or prevention. A negative
determination is issued if the property is not pollution-control property. After a positive
determination, the applicant forwards it to the local appraisal district to receive a property-
tax exemption.

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

The first tax relief application was received on November 21, 1994. Since then, the program
has processed 12,618 applications. The total listed property value is $25.2 billion dollars.
By rule, until February 7, 2008, the staff had 90 days (not counting response time for
deficiencies) to complete the review of an application, and 97 percent of the applications
were reviewed within that time frame. Effective February 7, 2008, reviews must now be
completed within 63 days; 96 percent have been reviewed within the new time frame. Since
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January 1994, the average annual number of applications received is 901; average total
listed property value, reviewed annually, is $1.7 billion.

Also since January 1994, the average dollar value listed on an application is approximately
$2 million. The highest listed dollar value was $444 million; the lowest, $600. Positive use
determinations have been issued for approximately 97 percent of the applications
processed. Negative determinations have been issued for one percent of the applications
and two percent have been withdrawn by the applicant or returned to the applicant by the
program for failure to provide requested information.

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original intent.

The Tax Relief Program was created in 1993 by the Texas Legislature’s passage of HB
1920, which added Section 11.31 of the Texas Tax Code. In November 1993, Texas voters
approved Proposition 2 which added Section 1-I to Article VIII of the Texas Constitution.
Administrative rules were adopted as 30 Texas Administrative Code (TAC) Chapter 277
and later moved to Chapter 17.

In 2001, HB 3121 amended Section 11.31 by creating an appeals process and requiring the
TCEQ to adopt by rule an application review process. The appeals process was adopted as
Section 17.25. The application review process was adopted as the Decision Flow Chart
(Section 17.15) and the Cost Analysis Procedure (Section 17.17).

In 2007, HB 3732 amended Section 11.31 by adding three new subsections: (k), requiring
the adoption of 18 categories of potential pollution-control property; (1), requiring review of
the list in (k) at least once every three years; and (m), establishing a 30-day review for
applications containing property in one of the categories in (k). The Subsection (k) list was
joined with the previous predetermined equipment list and adopted into Section 17.14 as
the Equipment and Categories List.

In 2009, HB 3206 and HB 3544 amended Section 11.31 by adding two new subsections.
New Subsection (g-1) requires that applications containing equipment adopted under
Subsection 11.31(k) be reviewed using the methods and standards adopted under
Subsection 11.31(g). New Subsection (n) requires the establishment of a permanent
advisory committee which is charged with advising the commission on the implementation
of Section 11.31.

The services and functions of the program have not changed since its creation, though it
was transferred from the TCEQ'’s Small Business and Environmental Assistance Division to
the Chief Engineer’s Office on December 1, 2008. Its purpose is still to determine whether
property is used to meet or exceed environmental regulations.
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E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

All businesses and individuals in Texas that have capital expenditures for pollution-control
equipment may participate in the program. Historically the primary customers for this
program have been industries and other businesses, with the largest number of
applications from chemical plants, gasoline service stations, electric utilities, and oil
refineries. Over half the applications have been filed by facilities with 2,000 or more
employees; 14 percent for facilities with 100 or fewer employees. The TCEQ has received
applications from approximately 1,394 individual companies. Twenty-two percent of
applications have been for facilities located in Harris County, representing 26 percent of the
total dollar value. The following table gives the five counties with the largest number of
filings.

Tax Relief Applications—Top Five Counties
o,
N_o. o_f & o.f thal . % of Listed Dollar Value
County Applications | Applications | Listed Dollar Value ..
. . of Total Applications
Received Received
Harris 2838 22% $6,572,211,945 26%
Dallas 663 5% 203,053,288 1%
Jefferson 543 4% 1,977,199,517 8%
Tarrant 502 4% 378,680,324 2%
El Paso 377 3% 394,347,563 2%
Five-County Total 4923 39% 9,525,492,637 38%

The majority of the applications have been for property constructed or installed to meet
sections of the Texas Clean Air Act. The second most common medium cited has been
water, primarily for modifications to wastewater treatment facilities, installation of secondary
containment devices, or construction or installation of equipment to implement a facility’s
storm water segregation plan.

F. Describe how your program or function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or regional
services.

Refer to the flowchart Steps for Obtaining a Use Determination following Question O.
The application process consists of three parts:

1. Data entry and administrative review of the application. The administrative review
ensures the application is complete. Once an application has been declared

administratively complete, the appropriate appraisal district is notified of its receipt.

2. Technical review. All portions of the application are reviewed to ensure that it meets the
technical requirements as stated in the rules. Next, the technical-review document is
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printed and forwarded for peer review and management approval.

3. Sending the final determination to the applicant and a copy to the appropriate appraisal
district.

G. Identify all funding sources and amounts for the program or function, including federal grants
and pass-through monies. Describe any funding formulas or funding conventions. For state
funding sources, please specify (e.g., general revenue, appropriations rider, budget strategy,

fees/dues).
Account Name Amount
0001 General Revenue $232,891

Strategy—C.1.3—Pollution Prevention Recycling

Rider 6. Fee Revenue: Pollution Control Equipment Exemption
Funding is generated by application fees deposited to the General Revenue Fund.

H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

There are no programs, internal or external to the TCEQ, that review property in Texas to
determine if it qualifies as pollution-control property for exemption from property tax.

I. Discuss how the program or function is coordinating its activities to avoid duplication or conflict
with the other programs listed in Question H and with the agency’s customers. If applicable,
briefly discuss any memorandums of understanding (MOUs), interagency agreements, or
interagency contracts.

Not Applicable

J. If the program or function works with local, regional, or federal units of government include a
brief description of these entities and their relationship to the agency.

The program is required to notify the appropriate appraisal district that an application has
been filed and send the district a copy of the final determination.

K. If contracted expenditures are made through this program please provide:

e the amount of those expenditures in fiscal year 2008;

e the number of contracts accounting for those expenditures;

e a short summary of the general purpose of those contracts overall;

o the methods used to ensure accountability for funding and performance; and
e a short description of any current contracting problems.
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None

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

None

M. Provide any additional information needed to gain a preliminary understanding of the program
or function.

A better understanding of this program may be gained by reviewing the program Technical
Guidelines Manual online at:

<www.tceq.state.tx.us/assets/public/assistance/prop2/forms/program_information.pdf>

N. Regulatory programs relate to the licensing, registration, certification, or permitting of a person,
business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

o the scope of, and procedures for, inspections or audits of regulated entities;

o follow-up activities conducted when non-compliance is identified;

e sanctions available to the agency to ensure compliance; and

e procedures for handling consumer/public complaints against regulated entities.

Not Applicable

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.

Not Applicable
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STEPS FOR OBTAINING A USE DETERMINATION

Applicant acquires, installs, replaces, or
constructs property after January 1, 1994.

v

Applicant contacts TCEQ for an application and
guidelines document,
www.tceq.state.tx./goto/taxrelief.

v

Applicant submits an original and a copy of
application with appropriate fees to TCEQ.

v

The application deadline is January 31. All
applications are processed in the order received.

Il

v
TCEQ conducts an administrative review.

Additional

(3 days) 1 information required. > Appllc_ant_reVlses
application or
If application is incomplete, TCEQ notifies the does not respond.
applicant, who then has 30 days to submit the Adequate
required information to complete application. [€— information received. v
l No response or unsatisfactory
. . - response after second
When the application is administratively Notice of Deficiency (NOD).
complete the TCEQ notifies the applicant and
the appropriate appraisal district that application v
has been filed. Application returned to
L. applicant.
TCEQ sends the copy of application to the 7
appropriate appraisal district(s).
No response or unsatisfactory
response after third NOD.
\ 4
The TCEQ conducts the technical review.
For Tier I, 1l, and 1l applications, TCEQ has 60 > Additional g Applicant revises
days to request additional information. Tier IV information required. application or does
application must be processed within 30 days of not respond.
receipt (not counting time for additional
information to be provided). If requested by < Adequate
TCEQ, applicant has 30 days to submit information received.
additional information.
The TCEQ notifies the applicant and the appraisal
district by letter, of the determination and (if
positive) the qualifying percentage.
If the application is withdrawn or if negative
determination is issued, a letter explaining the
reason(s) is sent.
¢ Commission
Commission hears remands
Applicant or appraisal district have 20 days to —» appeal at agenda. P determination. New
appeal the decision. technical review
l conducted.
The applicant files a tax-exemption form with the v
appraisal district. The use determination must be  [€— Commission upholds
included. determination.
Forms must be filed with the appraisal district by
April 30.
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VII.GUIDE TO AGENCY PROGRAMS - CONTINUED

A. Provide the following information at the beginning of each program description.

Name of Program or Function Total Maximum Daily Load

Location/Division 4th Floor / Building F / Water Quality Planning
Division / Chief Engineer’s Office

Contact Name Kelly Keel

Actual Expenditures, FY 2008 $6,073,070

Number of FTEs as of August 31, 2008 13.5

B. What is the objective of this program or function? Describe the major activities performed
under this program.

The Total Maximum Daily Load (TMDL) Program is authorized under Section 303(d) of the
federal Clean Water Act of 1972, its amendments (U.S. Code 1987), and the implementing
regulations.

The TMDL Program works to improve water quality in impaired streams, lakes, and bays
by:
e developing TMDLs to determine necessary pollutant reductions;

e developing implementation plans (I-Plans) or watershed action plans, in cooperation
with the implementing organizations, to meet pollutant reduction goals; and

e preparing use-attainability analyses (UAAs) to determine how water bodies are used.

Federal regulations require the state to develop a TMDL for impairments in a particular
water body. The TMDLs are created for specific parameters and specific uses where a
segment is impaired. A water body segment is impaired if the standard established for an
indicator parameter is not met for a specific use. A water body segment is a portion of a
water body. Segments are further divided for purposes of assessment and restoration into
assessment units. Five general categories of use are defined under the Texas surface
water quality standards: aquatic life, contact recreation, public water supply, fish
consumption, and general. For example, if a stream did not meet the contact-recreation use
standard because of high concentrations of indicator bacteria and the aquatic-life use
standard due to low concentrations of dissolved oxygen, two TMDLs would be required—
one for bacteria and another for dissolved oxygen. From 1998 through 2008, the EPA’s
implementing guidance required one TMDL for each impairment in each segment. Since
the beginning of federal FY 09, the EPA has modified its implementing guidance to require
one TMDL for each impairment in each assessment unit. Waters that do not attain one or
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more standards for their use are identified in category 5a of the state’s Section 303(d) list.
The Surface Water Quality Monitoring Program (SWQM) monitors and evaluates the
physical, chemical, and biological characteristics of aquatic systems and produces the
Section 303(d) list biennially.

A TMDL estimates the amount of a pollutant that a water body can assimilate daily and
continue to meet water quality standards. The load is divided among the sources of
pollution in the watershed. An |-Plan describes how the pollutant reductions described in
the TMDL will be achieved. It identifies the actions that will be taken to restore water quality
conditions and establishes the means by which these actions will be tracked, evaluated,
and reported. A UAA is a structured scientific assessment of the factors affecting the
attainment of the use, which may include physical, chemical, biological and economic
factors.

The TMDL Program is also responsible for coordinating with permits regarding the
implementation of TMDLs. This coordination includes reviewing wastewater permits issued
in TMDL watersheds to ensure that the permits comply with the requirements in the TMDL,;
revision of load allocations of existing TMDLs to adapt to changes in land use and
population; and providing updates to the Water Quality Management Plan (WQMP).

C. What evidence can you provide that shows the effectiveness and efficiency of this program or
function? Provide a summary of key statistics and performance measures that best convey the
effectiveness and efficiency of this function or program.

LBB Output Measure 01-01-02.01 Number of Surface Water Assessments Completed.
In FY 08, the TMDLs and I-Plans contributed to the 65 surface water assessments
completed, or 97 percent of the annual projection was attained. These TMDLs and I-Plans
are designed to restore support of healthy aquatic communities, swimming and other forms
of contact recreation, the safety of fish consumption and oyster harvesting for commercial
use, and general water quality.

TMDLs Adopted
In FY 08, the Commission adopted 30 TMDLs for 66 assessment units and four I-Plans for
TMDLs in 25 assessment units.

TMDL Restorations

From its inception through August 2008, the TCEQ TMDL Program restored water quality in
72,827 lake acres, 986 stream miles, and 73 estuary square miles. In 2008 ongoing
restoration was under way for 72,827 lake acres, 986 stream miles, and 73 estuary square
miles.

D. Describe any important history regarding this program not