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April27 ,2009

Assistant Attorney General
Environment and Natural Resources Division
United States Department of Justice
P .O.  Box  76 l  I
Washington, D.C. 20044-161 |

RE: Asarco LLC, DJ Ref. No. 90-11-3-08633

I am writing in regards to the proposed consent decree and settlement agreement between Asarco
LLC, the United States, and the State of Texas under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA).

As the Representative in Congress for the Sixteenth District of Texas, I take issue with aspects of
the proposed agreement and request that the Department of Justice hold a public meeting in El
Paso so that my constituents will be afforded the opportunity to express their concerns about the
impact of the proposed settlement on our community.

Understanding that the funding amount ($52 million) stipulated in the agreement for the
remediation of the Asarco smelter site is only part of an overall global agreement which includes
other sites, it will undoubtedly fall well short of the actual resources necessary to appropriately
address severe contamination levels at the site. It is likely that four to five times that amount will
be necessary. Given the precedent costs associated with the cleanup of other Asarco sites around
the nation, the underfunded settlement figure will only place a significant burden on our
community in the years to come. It appears the figure for the El Paso site was derived more as a
result of simple division of limited resources, ignoring the fact that the smelter operation is
unique in its location directly within an urban community.

Additionally, remediation under the proposed settlement targets a limited portion of the polluted
complex, ignoring contiguous areas that clearly contain significant contamination, possibly
rendering the overall site as undevelopable for appropriate future use and impacting the
environmental and economic well being of El Paso. Many of my constituents have shared with
me their grave concern that the smelter site will end up as the equivalent of an abandoned
industrial site, and the settlement as proposed provides no assurances that this will not happen.
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I am also concerned that the limited funding level will dictate how vigorous the effort will be to
protect groundwater. As you know, the Texas Commission on Environmental Quality (TCEQ)
reports thal"ttvo separate releases have contributed to the groundwater plume at thefacility.
One source of contamination is attributed to two diesel releases from leaking petroleum storage
tanks and the metals release is Jrom the plant smelter operations. The diesel and metal plumes
are commingled. The groundwater plume is migrating westward towards the Rio Grande. " The
limited groundwater provisions as outlined in the remediation plan may be wholly insufficient to
prevent the further migration of heavy metals into the river and should be re-evaluated.

The settlement also fails to address the issue of Asarco's illegal disposal of hazardous waste from
the Department of Defense (DoD) Rocky Mountain Arsenal. The Government Accountability
Office investigation that I requested of Asarco's storage and unpermitted burning of the waste
from the arsenal revealed that Asarco skirted the permit process for disposition of toxic wastes,
which would have required that the public be notified of what materials and byproducts were
being released into the air. At a minimum, the settlement agreement should have required
Asarco to provide the EPA, the Texas Commission on Environmental Quality, and the City of El
Paso with detailed information regarding their handling of DoD waste so that the remediation
plan can be adjusted accordingly.

The issues outlined above need to be addressed appropriately before the settlement is finalized.
Only then can El Pasoans have some assurances that the site will not pose a risk to their health
and well being.

--E

Member of Congress
SilVestre Reyes
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