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VIA ELECTRONIC TRANSMISSION

September 12,2013

Mr. Frank Burleson, Manager
Program Support Section
Office of Compliance and Enforcement
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 787 1l-3087

Re: City of Cleburne Pass-Through Plan
Certificate of Adjudication: 12-4106 (Lake Pat Cleburne)

Dear Mr. Burleson:

This letter is submitted on behalf of the City of Cleburne (the "City") in continuing
response to Ordering Provision No. I 9 of the Executive Director's Order (the "Order")
suspending, adjusting or partially suspending surface water diversions in the Brazos River Basin,
dated September 4, 2013. The following responses are numbered in accordance with the
inquiries included in the Commissionos September 4, 201-l letter.

Response to Question No. 1:

Modify the poss through plan to clearly indicate thst flows at USGS gage 08091000,
Brazos River nefir GIen Rose &re considered first in determining whether intlows
would need to he passed through the resewoir. Stqff could ngree that flows st USGS
gage 08091500 can also be considered, provided the pnss through plan is modilied to
state exactly how this gage would be considered.

1. The City has revised the Plan to numerisally- designate that flows at USGS gage

08091000, Brazos River near Glen Rose will be used as the first trigger.

Response to Question No. 2:

Modify the pass through plan to remove the adjustmentfor operation of Lake Whitney.
The City has a water right that is junior to the priority call and must pass all intlows
downstream-
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2. The City.has not modified the Plan as requested because of the futile call doctrine.

However, the City is aware that the United States Army Corps of Engineers ("USACE") is

operating Lake Whitney in pass-through mode, which essehtially proves the trigger to be true.

The City has 5,000 acre-feet of water it purchased from the Brazos River Authority ("BRA") for
future supplies from Lake Whitney as documented in the att'ached contract (the "Contract"). To

the extent the City is required to pass inflows from Lake Pat Cleburne, it will do so by requesting

BRA to deliver water from the Contract by discharging same from Lake Whitney. Once the

5,000 acre-feet of water has been fully utilized, the City will hegin to physically pass inflows
from Lake Pat Cleburne.

Response fo Question No. 3:

Modify the pass through plan to remove the 300 cubic feet per second flow reqairement
fis a condition for passing r+ateF. Unless the plan accounts for Dow's released water in
its calculations, water would need to pass throagh Lske Pat Cleburne in sccordance
with the Executive Director's July 2, 2013 order, as affirmed and modified by the

Commission. As part of this accounting the City would need to include consideration
of travel timesfrom its location to USGS gfrge 08116650, Brazos River near Rosharon.

-J.
submitted.

The City has revised the Plan in accordance with the July 17, 2013 version it

We trust that this letter and the responses and data included
respond to the Order. Should you have any other questions or need

herein are sufficient to
additional information.

BBC/ldp
ENCLOSURES

Cc: Mr. David Esquivel
Mr. Charles Vokes
Mr. Jon Albright
Mr. Jeff Reed
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Pass-Through Plan for Lake Pat Cleburne

September 10, 2013

The purpose of the Pass-Through Plan for Lake Pat Cleburne is to determine when flows should
be passed during a potential priority call, determine the amount of flow to be passed, and track
the passage of those flows. The proposed Pass-Through Plan:

. Determines on a daily basis conditions when pass-through of inflows would be

appropriate ;

. Calculates daily inflows into Lake Pat Cleburne; and

o Determines the volume of water that should be released from the reservoir based on the

previous week of inflow, less the inflow needed to protect human health and safety.

Approach

Conditions for Pass-Through

Conditions for a pass-through occur when all of the following conditions have been met:

l. A priority call has been made by a water right senior to some or all of Cleburne's Lake

Pat Cleburne water rights and TCEQ has notified the city that it must be in pass-through

operation.

2. Flows at the Brazos River at Glen Rose (USGS 08091 000) stream gage are below the

33'd percentile.

3. Flows at the Paluxy River at Glen Rose (USGS 08091500) stream gage are below the

33'd percentile.

4. If the priority call is made by Dow Chemical Company, flows atthe USGS stream gage

at Rosharon (USGS 08116650) are below 630 cfs. (This assumes that Dow is the only
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priority call in effect. Other criteria may be required if other water rights make priority

calls.)

5. Lake Pat Clebume has suffioient storage to protect human health and safety.

TCEQ has set the Brazos River near Glen Rose gage (USGS 080910000) as indicative of

drought conditions for Lake Pat Cleburne. However, flows at this gage are largely affected by

the operation of Lake Granbury. During dry conditions, higher flows are likely not to reach this

gage as Lake Granbury fills. It is also possible that during a priority call the Brazos River

Authority, which owns and operates Lake Granbury, would meet at least some of its obligation

to pass inflows from reservoirs other than Lake Granbury. The Paluxy River at Glen Rose gage

(USGS 08091500) is only minimally affected by the operations of others and is therefore

indicative of actual flow conditions in this portion of the Brazos Basin if the BRA is not passing

inflows through Lake Granbury. The Paluxy at Glen Rose gage is therefore considered in

addition to the Brazos River at Glen Rose gage. Based on records from June l, 1947 to April 10,

2013,the 33'd percentile flow for the Paluxy gage is 8.6 cfs.

Inflow Calculation

Inflows to Lake Pat Clebume are calculated on a daily basis based on a mass balance of the

reservoir. Occasionally inflow calculations result in negative inflows. Negative inflows are set

to zero.

The mass balance inflow calculation uses the following data:

r Diversion data and reservoir outflow data from the City of Cleburne;

o Pan evaporation reported by the Corps of Engineers for Lake Whitney (http://www.swf-

);

. Reservoir elevation data from the USGS

(

red_module:sw); and

o Pan factors from the Texas Water Development Board and weighting factors for the pan

cbefficients from the Brazos WAM.

In these calculations precipitation on the reservoir is considered as part of the inflows.

Pass-Through Calculation
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The Pass-Through plan sets outflows from Lake Pat Cleburne on a weekly rolling average of

flows. Once pass-through operations have been initiated, inflows into Lake Pat Cleburne are

accumulated over a one-week period. Accumulated flows are limited to times when all criteria

for a pass-through have been met. Pat Cleburne will release the accumulated pass-through flows

during the next week. At the end of each week, the weekly average will be recalculated and the

release adjusted as needed. This operation continues until the priority call has been rescinded.

The City has a contract with the Brazos River Authority (BRA) for 5,000 acre-feet of water from

Lake Whitney. To the extent the City is required to pass inflows from Lake Pat Cleburne, it will

do so by requesting BRA to deliver water from the Contract by discharging the same from Lake

Whitney. Once the 5,000 acre-feet of water has been fully utilized, the City will begin to

physically pass inflows from Lake Pat Cleburne.

Protection of Human Health and Safety

According to TCEQ rules, in the event of a priority call TCEQ can exempt water rights holders

to protect human health and safety. The amount of water needed to protect human health and

safety is the water needed after all non-essential uses have been eliminated. Outdoor water use

accounts for the majority of non-essential water use in the State of Texas. In November 2012,

the Texas Water Development Board published Technical Note 12-01 The Grass is Always

Greener...Outdoor Residential Water (Jse in Texas. This report analyzed outdoor residential use

for cities across Texas, but did not include the City of Clebume. The report did include the City

of Alvarado, a nearby city in the same county (Johnson County). According to this study,

outdoor water use for the City of Alvarado was 26% of the total use from 2004 to 2008. The

statewide average was 3l%. Based on this information, essential water use, which would be the

water needed to protect human health and safety, should be somewhere between69oh andT4Yo

of the total water use for the City of Clebume.

Between December 201 I and November 2012, the City of Cleburne used 7,387 acre-feet of

water, an average of 20.18 acre-feet per day. Assuming that 30% of the average annual water

use was used for non-essential purposes, the amount needed to protect human health and safety is

14.13 acre-feet per day (4.6 MGD or 7.1 cfs).

In order to protect the ability of the city to divert water, pass-through operation will cease when

the reservoir reaches elevation 7 19 .l feet. At this point, there is 8,442 acre-feet of water in
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storage, or approximately 365 days of supply at 14.13 acre-feet per day, plus 9 acre-feet per day

allowance for evaporative losses,

Adjustment to Pass-Throughs to Account for Operation of Lake Whitney

The Brazos River Authority (BRA) has a conhact with the U.S. Army Corps of Engineers

(USACE) for 22.017 percnnt of the storage space in Lake Whitney between 520 feet above mean

sea level and 533 feet above mean sea level, In the operation of the project, USACE and BRA

allocate inllows to the reservoir in the same proportion as the storuge (22.017 perc€nt to BRA

and77.983 percent to USACE). BRA is developing a Reservoir Pass Through Plan for Lake

Whitney and its other reservoirs. It is our understanding that the USACE is also passing their

share of Lake Whitney inflows. As long as this operation is in place, the City of Clebume will

pass inflows as needed. Clebume will notifr BRA and USACE of the amount of the pass

through and that it is making this pass through in response to the order from TCEQ.
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SYSTEM WATER AVAII.ABILIfi AG REEMENT

BETVITEEN

BRAZOS RIVER AUTHORITY
AND

CITY OF CLEBURNE

AGREETVIENT made and entered into this the lE day of .-\,-tlr=,.,',,,,*
2008, by and between BRAZOS RIVER AUTHORIfi ("BRA"), a river authority 0'l

the State of Texas, and CITY OF CLEBURNE {'Purchasef) of Johnson County,

Texas.

l, RECITALS. BM owns and operates various lakes in the Brazos River
Basln. BRA also has entered into contracE wttlr the United States of America by virtue
of which it has obtalned Ure right to uUlEe for water supply Putposes a portion of the
usable stonge space tn various lakes onrned and operated by the Unlted Sbtes Army
Corps of Engineers. BRA is authorized by the State of To<as to store State waters In the
lakes owned by BRA and various lakes owned and opercted by the Unlted SEates Army
Corps of Englneers in the Brazos River Basin, hereinafter cotlectively called the "System",
and to rnake suclt stored waters available for beneficial use'

BRA ls authorized to opercte the System as a hydrologic unit pursuant to an

order of the Texas Water Comrnission (formedy, Tems Nailral Resource Conservatlon
Comrnission "TNRCC", now Texas Comrnission on Environmental quallty TCEQ} issued

on July 23, t964 f-System OperaUon Orderl.

Galveston Countv Water AuUroritv ("Flnal DeterminationJ Issued on June 26, 1985, by
TCEQ clarified and amplified the System OperaUon Order. Under he System Operation
Order as adjudicated by the Flnal DetennlnaUon, BM ls authorfzed to operate the
System as a hydrologic unlt to more effidently utilize the rcservolrs that make up the
System to rnake water available to meet the needs of BM's customers.

Rrrchaser wishes to contract for BRA to make avallable 5,000 acre'feet of water
per Fiscal Year under the terms of this Agreement pursuant to the System-wlde prlclng

methodology, and BM agrees to make water available to Purchaser pursuant to the
terms and conditions herein provlded,

Purchaser has an existing Systern Water Avaitability Agreement with BRA for
10,000 AF that was entered into on the 30m of March, 1993 and Is not modlfied ln any

way by thls Agreement,

ti\ConltldrtwEler ContrdE[tLOHG-TEB lncry 0r ClGburne.llcc{7'doc



2. DEFINITIONS.
a) The term "Agreemenf'means this agttement,
b) The term "Annual Contracted Amounf' shall mean ffie tobl volume,

expressed In acre-feet per Fiscal Year, which BM agrees to make available and

Purchaser agrees to purchase. For this Agreement, the arnount is 5,000 acte-feet.
c) The terrn rtBRA" shafl rnean Brazos Rlver Authority.
d) The term "Board" shalf mean $e Board of Directors of Brazos River

Authority.
e) The term '*Budgeted Cost of Service" shall mean all reasonable economic

requlrements to develop, operate, rnainbin, proEct and/or oqand the System. Spedfic
costs lndude, but are not lirnited tor personnel, operatlons, capibl, infrastrucilre,
flnandng, adrninistraUon and overhead.

0 The bnn "Fiscal Yeafl shall mean BRA's fiscal year from Sepbmber I
through August 31, or such other annual fiscal year perlod as BRA may later determine,

g) The term "IndusEial Use" shall mean the use of water In processes

designed to convert rnaterials of a fower order of value into forms havlrg greater

usablllty and commercjal value, includlng commerclal feedlot opemHons, comrnercial fish
producfion, and the derreloprnent of power by means other than hydroelectlc.

h) The term "Irrfgaflon Use" shall mean the use of water for the irrigaUon of
crops, Fees, and pastureland, indudlng, bS not llmlted b, golf courses and park whlch
do not recelve water through a nrunicipal distribu$on system.

i) The term "Mining Use" shall mean the use of water for rnlnlng process€s

including hydraulic use, drllling, washing sand and gnvel, ?rd oil field rePressuring.

J) The terrn *Municipal Use" shafl mean the use of potabfe water withln a
community or municipality and iB environs for dornestfc, recreaUonal, comrnercial, or

lndusHal purposes or for the waterlng of golf courses, parks and parftways'

k) The term "Overuse" shall mean withdrawal or release of water in o<cess

of the amount contracted.
l) The term *'Purdtasef shall rnean Oty of Cleburne.
m) The term "Reuse" shall mean the use of any poftion of any of the water

sold hereunder that remalns unconsumed after the water is used for the purpose

authorized herein.
n) The term "System" shall mean BRA's Water Supply System and shalf

include the BM's facilities, infizstructure and properffes lnsofar as they are related to
maklng water avallable from the BRA together wlh all future extenslons, imprwentents,
enlargements, and additions to and replacemenE of the System, and all replacements
thereof whether from surface water supplies, gmundwater, or a combinaUon thereof,
unless specifically er<cJuded frorn the System by rcsolution of the Board,

o) The term "Systern Opera$on Order" shall mean fiat certaln order of the
TCEQ or its predecessor dated July 23, 196,+, as adjudicated by order of the TCEQ or its
predicessor on June 26, 1985, ln the Rnal Deterynlng$p.n of all Clalms of Water Rights.in

ihF Brazos RivFr Basln and the San Jacinto-Brazos -Coastal Basln Maintained by ttQ

AsSeliS.
pl The term "systern Rate" shall Fnean the mte per Ecre-Qot 

^of 
water

establisl'red by Bft.{ from tirne to Ume under the system-wide pricing methodology for

water made avallable to Purchaser from the Systern under this Agrcement'



EFFECTwE DATE. The effective date of this Agreement ls lrrarrh !
2008.

4. AVAILABILITY OF WATER While this Agreement remains in forcg
BRA agrees to make available to Purchaser for withdrawal from the System an amount
of water not to exceed the Annual Contracted Arnount. Sush water will be withdrawn
frorn the S)4stem and accounted for by BM as prcvlded by the System Operation Order,
as modified by tlre Final DeterrninaUon, Purchaser agrees that it ls contracUng to have
water made available to it ln amounts and at such tlrnes and locaUons as are provlded
for herein and that the water to be provided under this Agreement is subJect to local
avallabllity, furchaser acquires no properly right in the water rnade avalbble to it under
this Agreement beyond he right to have the water made avallable to lt for diversion and
use under the tenns of thls Agreement. BRA agrees to make water available from the
System, and Purchaser acqulres no rights or intercsbs in any of the water supply sources
tlat comprise the Symtem above and beyond those rlgtits that accrue to it as a otstomer
of the System under this Agreement, Purchaser represents, and BRA relies on such
representation, that all water to be rnade available by BM under thls Agreement to
Purchaser shall be used solely fur municipal, mining & industrial purposes, UUlization of
water zupplied under this agreement for other purposes shalf be deemed a breach of
conbzct and grounds for termination of contract.

5, DATE AND PLAGE OF PAYMENTS. Payments to be made hereunder
shall be made at BRAt office [n Waco, McLennan County, Texas. BM contemplates
that by the first day of each Fiscal Year (cunenUy September 1) it will have adopted
budgets fur BRA for sald Flscal Year and esbbllshed the Systern Rate for said Fiscal

Year. Payrnents for water made atailable each Fiscal Year rnay be made under one of
three payment optlons from whidr Purchaser will select at the beginnlng of each Fiscal
Year, Annual payrnenLs shall be rnade on or before September 15 of each year.

Quafterly payments shall be made on or before geptember 15, December 15, Mardt 15,

and June 15 of each year. Monthly paymenls shall be made on or before the fifteenth
of eaeh month each year. Quarterly payments or monftly payments shall indude a

multiplier to be applied to the annual payrnent to allow BRA b recover inlerest lost on
any unpaid balance plus a service charge for admlnistraWe costs, Including but not
limlted to costs Involving ffie bflling, accounting, and coflecting for the quarterly or
rnonthly payrnenE. The multiplier to re-cover lost Interest revenue and the service
charge for administrative cosG shall be detennined on an annual basis using the rnethod
approved by the Board and shall be Just and reasonable. Because the effective date of
this Agreement Is Mardr 1, 2008, the arnount of water available to Purchaser and the
payment owed by Purdraser wlll be promted for Bre rernalning six (6) months of Fiscal

Year 2008,

It, in accordance with Section 6b) of this Agreernent, BRA Increases the payment
due from Purchaser during a Fiscal Year, it shall noffi Purchaser of any increased
arnount of payment due for the remainder of the Flscal Year and the increased amount
shall be paid by turdraser (l) withln 30 days after receipt of notice of the lncrease if
Purchaser has afready pald all amounts otherwise due to BM for such Fiscal Year, or (ii)
in approxlmately equal insEllments added Eo any fuftlrer tnstallment amounts owed by
Purdraser for the remainder of such Fscal Year lt Purchaser has selected a payrnent



option which resulted in Purchaser still having paymenE due to BRA during the
remainder of sucfr Fiscal Year.

6, UNCONDITfONAL NATURE OF PAYMEilT OBLIGATION; PRICE,
a) Purchaser unconditionally agrees to pay BM annually for the water

agreed to be rnade available to Purchaser hereunder at a price equal to the product of
multiptying the System Rate limes the Annual Contzcted Amount regardless of whether
the full Annual Contracted Amount of water is diverted and used by Purchaser.

b) The System Rate shall be established annually by the Board; it shall be
calculated by utlllzlng a Budgeted Cost of Service basis considerlng the water supply
System costs and the acre-feet of long term water sold under contract; and lt shall be

Just reasonable and non-discrlrnlnatory. Purchaser shall be provided 15 days noUce of
ilre proposed amount and the meeUng date at whidr the System Rate shall be
established and shalS be provided an invoice before the payrnent ls due and papble.
The Systern Rate has been establlshed by the Board at a rate of $54.50 per acre-foot of
water agreed to be made available annually to Purdtaser for the cunent Flscal Year.
BRA shall not increase the System Rate other than on a Fiscaf Year basis. whlch
determines the system rate for the following Fiscal Year under this Agreement, except
for unforeseeable reasons of a serious or substantial nature, Sudt reasons include Force
MaJeure, govemment leglstaton or regulaUons, or perrnit requirements,

T. SOURCE OF PAYMENTS. The payments to be made hereunder by

furchaser shall constiilte operaUng $penses of Purdtase/s wahr works systern or
Purchaser's combined water works and sewer slrstern. Purchaser shall charge rates br
serulces of iE water works system or its comblned water works and sewer q6tems that
wltl be sufficient to pay the operaUng and maintenance expenses thereof, indudlng the
payrnen[s provided for hereunder, and Ere interest on and principal of, as the same
come due and matr.rre, obligations issued by Purdraser now or hereafter payable from
the revenues of sald qrstern or systems.

8. INTEREST 0N PAST DUE PAYMEMT. rn the event of failure of
furchaser to make any payment to BRA provlded to be rnade in this Agreement at the
time when same shall be due, the past due payment shall bear interest at the lesser of
the hlghest rate allowed by applicable law or 18 percent per year.

9, REMEDIES FOR NONPAYMENT OR DEFAULT. should Purchaser

fail to make any payment to BRA when due hereunder or othemrlse be in default under
this Agreement, BRA at its sole opilon and in addiHon to and wlthout lmpalrlng any
other rernedy avallable to lt on account of the defaulf rnay elect to either (l) suspend its
duty to rnake available water bo Purdraser under thls Agreement or (ii) tenninate this
AgreemenU by providlng wrltten notlce of such terminaUon dellvered to Purdtaser on or
before 30 days betore the date speclfled ln sald noHce of tenninaUon, provided that the
nonpayment or other detsuft with respect to which notice of terminaton of ttls
Agreement has been gfven, strall not be sured by the date specified in sudt noUce.
Nothing in thls Agreement shall be construed in any manner so as to abrldge, llmlt, or
deprive either party hereunb of any means whlch it would otherwlse have of enforc{ng
any rlght or remedy eitfrer in law or in equlty for breach of any of the provisions hereof,



10. REMEDIES FOR OVERUSE. Purchaser recognizes that any diversion

of water ln excess of lts Annual Contracted Amount may impact BM's ability to make

arrailable water to BM's other raw water custorners. Purchaser agrees that if for any
reason it needs to exceed the Annuaf Contracted Amounb Purchaser will glve wrttten
noUce !0 BRA 30 days ln advance of the need fur suclr additional water and in such

notice will state tre reason fur the addlUonal need, the amount of water needed to be

made avaitable, and the duration of the need. BRA, in its sole dlscretion, rnay rnake all

or a portion of the requested water available. Nothing conhalned herein shall obligate

the BRA to provlde water in excess of ttre Annual Confacted Amount nor should

Purchaser rely on additional water being made auailable in excess of the Annual

Contracted Amount e<cept as apprwed by BM under the tenns stated herein.

In the event that BRA determines that it can rnake all or a portion of the

requested water avaitable wlthout adversdy impacting ibs ability to rnake water available

to iE other customers, Purchaser sha[ pay fior such water to be made avallable in
advance of dlvenion at a raLe that is equal to twlce the current System Rate.

In the event Purchaser fails to notiff BRA of lts need for additional water to be

made awilable, and exceeds the Annual Contacted Amount or should Purchaser, after
notificaflon of BRA and BRA's determinatlon that addifional water ls not available for
Purchase/s use, nonetheless exceeds the Annual Confracted Amount BRA may, at lts
option, charge the Purdpser for the overuse at a rate of three times the Systgm Rate

and/or cancel this Agreement by providing written notice of such cancellation dellvered

to Purchaser on or before ftirty (30) days before the date specified in sald nofrce of
canceJlation.

In the event Purdraser uses water ln ercess of iE Annual Contracted Amount
twice in any five-year perlod, BM may, if such additional water can be made avallable

on a long-tenn basis,-cause thls Agreernent to be arnended to increase the Annual

Contracted Amount to the maximum toEl annual amount requested by Purchaser in any

one Fiscal Year. Sucfr Arnendment shall not excuse Purchaser from paying for any water

used in excess of the amount agreed to be rnade avalfable under ftis Agreement prior to
amendment of thls Agreement at the appropriate rate under the paragraph above.

Following any such amlndrnent, Purchaser shall pay for all water to be made available

to Purchaser under this Agreement and such amendment at the System Rate.

Nothlng ln Uris Agreement shall be consftred In any manner so as to abridge,

limit, or deprive efther pafty hereunto of any means which [t would otherwise have of
enforcing any right or.remedy either in law or in equlty for breadr of any of the
provlslons hereof.

11. DIVERSION RATE, The unter to be rnade availabfe to Purchaser under

thls ,{greernent may be diverted from Systern at dally rates desired by- Purchaser

provided that Bfi.A shall noE be required to make water avallable for diversion by

iturctraser at a dalty rate in excess of five Umes the average daily rate whlch would

result in diversion during a Fiscal Year of the total number of acre-feet of water per

year then agreed to be rnade available for diversion by Purchaser.



12. WITHDRAWAL FACILITIES, The provision of facilities for dlverslon of
the water agreed to be rnade avallable by BM to Purdraser hereunder shall be solely
the responsibility of Purdraser. Where applicable BM may allow the construction of
zudr facilitles on and across BM lan4 subject to the cofldltions hat the design and
location of such facilities are appruved by BRA. that Purchaser prepare and furnish all

documents necessary for approvlng the easernent and that Purchaser operate the
facilfHes located on BRA land in a manner acceptable to BP.J4. At the ternlnation of ftis
Agreernent, all facllities must be removed and the land restored to its original condlUon
in a rnanner acceptable to BRA. Upon exes.ltlon of this Agreement the BRA and the
Purdraser shall agree on a polnt of diversion vfrlch shall be attached hereh in the forrn
of a rnap as Exhlblt "A'. Any Subsequent change of the point of diversion must be
approved ln writing by the BRA,

13. METERING. Purchaser agrees that, at iE sole cost and otpense, lt shall

ownr instatl, operate and rnaintain meters for the accurate measuring of all water
diverted by Purchaser under tjrls Agreement In order to aid BRA in accurately repoffng
water usage to the TCEQ as requfred by applicable law or regulation. Such meter or
meters shall be tested and calibrated for accurccy by and at the expense of Purchaser
once each Fiscal Year at Interuals of approximately 12 months, and a repoft of such test
and ealibration shall be fumlshed to 8RA, BRA shalf be given at least two prfor days

notice of the tlme of any test and callbration of Purchaser's meters, or any of them, and

BRA shall have the right to have a representaHve present at eadt test to obserue the
test and any adJustmenE found thereby to be necessatY. BRA shall have the right to
inspect and clreck the acflrraqy of Purchase/s meter or meters at any fime durlng usual

business hours after not less than one nor more tian five (5) days notice, In the event
any question arises at any time as to the accuracy of any such meter, such rnebr shall
be tested prornpUy upon demand of BRA, the experue of such test to be bome by BRA If
the meter ls found to be conect and by Purchaser it it is found to be Inconed.
Readings withln 5o/o of accumcyf plus or minus, shall be consldered correct. If, as a
result of any test, any meter is found to be registering lnaccurately (i.e., in excess of SVo

of accuracy, plus or minus), tre readlngs of such meter shall be corrected at Ure rate of
its lnaccumry for any period which is definitety known and agreed upon, but ln case the
perfod ls not deflnltely known and agreed upon, the period shall be octended back 180

days from the date of the iniUal BRA demand for meter testing, and the records of
readings shall be adJusted accordingly. Following each test of a meter, Purchaser shall
cause the same to be calibrated to register acrurately.

14. REPORTING. Purchaser agrees that it wilf keep accurate records of the
daily readings from the meter or meters installed pursuant to Secdon 13,, Metering,
above. These records shall be subjeEt to irupection by BRA at reasonable times and
places. Purchaser shall submit reports to BM by the 10n day of each month showing
the amount of water divefted under this Agreement eadt day during the precedlng

month, Failure to comply wlth thls reporting requlrement will be deemed a breach of
this Agreement and rnay result in terrnlnation of Agreement'

15. SYSTEM EXPANSION, Purchaser and ERA understand that BRA may

desire to make water available b atfier qJstomers in a manner or in an arnount urhidt
may necessiLat€ expansion or enlargement of or additions to the System and that ln
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connect'on with any sudt expansion, enlargement or addition, BRA will incur additional

costs. The reasonable msls incuned by BM related to such expansion, enlargernent, or

addltlon shall be coss of the Systern.

16. CONSERVATION 0F WATER. It is the inten[ of the pa]ties to this

Agreement to provide to the rnaximurn extent practicable for the conservation of water,

anO Purdraser agrees that lt is a conditlon of thls Agreement that it shall maintain and

operate lE facillUes In a manner that will prevent ater' BRA' in

atcordance with appllcable law or regulatlon, rna pt reasonable

rules and regulations relating to water conseruati ablde by the

"Brazos River Authorlty Drought Contlngency Poliq/'adopted by the Board on January

16, 1989, or any subsequent Drought Conttngency Poliry duly adopted by the Board and

any Drought C6nflngensy Plans developed under the Drought ConHngency Polfcy. If
required by applicable law or regulatlon or by BM, Purdraser agrees to implernent a

water conservation and drought managernent progrcm ln accordance wlth a water

conservagon plan and that the water made avalfable and diverted by Purchaser

pursuant to this Agreement wllt be used in
required by applicable law or regulafion Pu

furnlshes water or water services to a thi
services to the ultimate consurner, the requ
be met through contrachnl agreements between Purchaser and the thlrd Party
providing for the establishment and implementation of a water conseruatlon program ln

compliance wfth such applicable law or regulaton.

{7. WATER AUAL[[Y, As a further condition of thls Agreement Purchaser

also agrees that it will comply with appllcable water quality shndards of the State in the

diversl-on, uw, or dtsdrarg'e of water made avallable hereunder. Should Purchaser be

determined bi any cornpetent legal authoriEy to harre degraded the quallty of water of
the State or to have violated any water quallty silandard established by law or lawfrtlfy

adopted regufation, and subsequenfly hil to bake action with reasonable dlllgence to
correct such deficiency as dlrected by competent legal authorlty, such failure shall

consdtute breach under thls Agreement and may result in termlnation of this

Agreernent,

BM, In accordance with applicable law or regulatlon, ffiaY ftom tlrne to tlme

adopt reasonable rules and regulations refa

by appltcabfe law or regulation, Purchase
protecflon Ineasures lncluding, without
abatement program in amordance with
plan,

18. WATER SURPLUS TO PURGHA$ER'S NEEDS. Purchaser may not

unilaterally cancel this Agreernent or reduce the arnounts of water,agreed to_be made

available to it and for which availability it ls obligated to pay under the tenns of Sections

4., 6., and 10. aborre. purchaser inay not sefl or rnal<e available to others the water

adreeO to be made awilable to it under this Agreement, except In the cnse of municipal

uies, as potable treated water. However, s ould Purchaser determine that it has water

surpi,.rs to its andcipated needs from the water to be made avallable by BRA under this



Agreement, Purchaser may noUry BRA as to the amount of water no longer needed to
bi made available to It. BRA will use reasonable efforG to find a third party who is able

and wllllng to pay for such availabillty fur a perfod to the end of or beyond the term of
this Agreernent. If BRA is successftrl ln flnding such a third Party suitable to lt to acqulre

Purchiser's interest in lts available surplus for a period of tlme to the end of or beyond

the terrn of thls Agreement, this Agreernent will be amended to reduce the amount of
water to be made avallable to Purchaser by tIe amount of availablllty paid for by such
thlrd party, and Purchaser will be relieved of the obllgation to make payments for such

availabillty of water.

19, REUSE. All rights to reuse Ueated wastewater effluent or untreated

water made available under this Agreement that is either dlsposed of or discharged or
otjrerwise allowed to flow lnto a watercourse, lake, or o$ter body of state-owned water

fReuse Wate/) shall remain wlth the BRA. Purchaser may not lse, sell, or make
ivailable to others, any form of Reuse Water wlthout the o<press written consent of the
BRA. However, Purchaser may dlrectly reuse treated wasEwater effiuent or untreated
water provided that such water has not been previously dlsposed of or discharged or
oherwise altowed to flow into a watercourse, lake, or other body of sht+owned water.

20. INTERBASIN TRANSFER. Water made avallable under this Agreement
shall not be transferred or used outslde of the Brazos River Basin unless Purchaser

obtains the er(press written consent of BRA and obhlns all requlred govemrnental

approvals.

21, SHORTAGES AND YEARLY REPORTS. BRA makes no euarantee
that any lakes or other sources of supply in the System will be maintained at any spe_cific

level at any particular time, Purchaser bears all transportation losses prfor to fi'nal

diversion. It ls fully understood by the pafties hereto that the le/el of lakes or other
sourcgls of supply in the System will rmry as a result of weather condldons beyond the
control of BRA,'tre use of water from the Systern by other water cttstomers of BRA, and

in Federal Reservoirs, as a result of releases rnade by the U,S, Army Corps of Engineers

and that this instrument ls merely an agreernent h requlre BRA b make arallable water
when and if water Is present in the System, and to allow Purchaser to make withdrawals
of the water subject to the general law on disfibuHon and allocaUon of water during
shortages of supbg and ln conformity with BM's water rights ftorn the TCEQ and the
System Order.

BRA covenants that It will use lts best reasonable efforts in accordance wi$t
accepted hydrologicaf englneering practices to provlde the quantities of waEr agreed to
be piovided herein. In the event of a drought of greater severity than that previously

e<perienced, or if for any other reason water ln flre System becomes in short supply'
Bp,4 agrees, and Purchaser covenanEs, that BM rnay fairly and equitably apporton and

raUon the available water supply frorn the SySern among all its seveml customeru,

Including Purchaser. Purdraser herein a cnowledges that it shall hold ERA harmless

from any and atl liability, damages, dalrns or actions whlch may exlst as a result of
shorhges of water to be rnade avallable.



22, OPERATTON OF SYSTEM; BRA'S OTHER CONTRACTS. rhe n:sht

of BRA to maintain and operate the System and at any and all times in the future to
irnpound, retease and make avallable waters therefrom in any lawfttl manner and to any

lawftrl extent BRA may see fit is recognlzed by Purchaser; and, except as otherwlse
provlded herein, there shall be no obligation hereunder uPon BRA to pump or not PUFP,
store or not to store, or b release and make available or not to release or make

avallable any waters at any time or to maintain any waters at any speclfied level or to
operate the System in any manner not in compliance with aPplicable laws or regulations,
BM's water rights and System Operation Order. BRA may enter Into agreements with
other parfles regardlng the System, indudlng lE operation and rnaintenance and the
storage, refease arrd rnaking available water thercfrorn. BM makes no represenbton as

to the quality of the water In the System.

23. FQRCE [lllAJEURE. Notwlthstandirp any$ring herein to the contrary,

neither party hereto shall be under any llabllity or be deerned in default with respect to
its obligations under this Agreement for any failure to perform or tor delay in performing

sucfr pirffs obligations hereunder (except tor the obligafion to pay rnoney) w[ere such

fallure or delay is due to force majeure, while and to the extent that such performance

is prevented by such cause. The term force majeure means acts of God' fire, storm,
flood, war, terrorlst activity, riots, sabofage, drought, lack of avallability of water due to
sedirnentation, low inflows of water to, or lack of water supply ln the Systern, strikes or

otjrer dlfferences with labor (whether or not withln the ponrer of the parties to settle

same), decrees or orders of the courB or other governTenhl authority, or.other sirnilar

or diisimilar causes not within the reasonable control of such party and not due to
negllgence of such party. Eadr party shall use due diligence to resurne performance of
ani obtlgation suspended by force majeure at the earllest practlcable Urne.

24, IltAlVER. Any waiver at any time by any party of iE righE wih respect

to default or any right granted under this Agreernent shall not be deemed a walver of
sudt rights vuith respect to any subsequent default or matter'

25. NOTICES AND GERTIFICATIONS. Noilces and eilr'fications provided

for in this Agreement shall be in yvritirE.The sarne shall be delivered by mailing ceftified

rnatl, postage paid, rehlrn receipt requested, or hand deflvered, to the respectve parfies

at the followlng addresses:

BRA: Brazos Rlver AuthoritY
P.O, Box 7555
Waco, Totas 7671+7555
Tefephone: (254) 761-3100
Fax: (2s4) 76L'3207

flty of Cleburne
10 Nofih Roblnson
Clebume, Texas 76033
Telephone: 817-645-0901
Fax; 817-556-8848

Purchaser:



Efther frty may change its address as shown above by written notice to the other
party,

28, OTHER REQUIREMENTS, This Agreement is subJect to all conditions,

provisions, and limitations included in BRrq's water rights from he applicable Sbte
agency and the System Operatlon Order. Further, thls Agreernent ls subject to all

appllcable Federal, State and local laws, and any appllcable ordinances, rules, orders
and regulatlons of any local, Shte or Federal govemrnental authority havlng jurisdicilon.

However, nothlng contained in this Agreernent shall be construed as a waiver of any

rlght to question or contest any law, ordinance, order, rule, or regulation of any
govem rn enta I authority.

27. SEVERABILITY, The provisions of thls Agreement are sevenble, and lf
for any reason any one or rnore of the provlsloru contalned in this Agreemenf shall be

held to be invalid, illegal, or unenforceable in any respect, the invalidity, illegality' or
unenforceability shall not affect any other provisions of this Agrcement and this
Agreement shall rernain In effest and be construed as if the Invalld, lllegal, or
unenforceable provlsion had never been contained in the Agreement.

28. TERMINATION. Thls Agreement may be terminated by either party for
rnaterial breadr of the terms of this Agreement or as provided hercin. Upon receipt of
notice of termination by BM, tlre Purchaser shall lmmediately-dtrontinue all diverslons

of use of water made alallable hereunder,

n, INDEMNITY/HOLD HARMLESS GLAUSE, The Purchaser shall comply

wlth the requlremenE of alf appllcabte laws, rules and regulations and shall exonerate,

Indemnifo and hofd BRA harrnless fuom any and alf liability or damages resulUng ftom
failure to do so. In addiUon, the Purchaser agrees to keep, save and hold BRA

harmless frorn any and all actions, liablliUes, damages, Judgments, costs and expenses

Indudlng reasonable atbmey's fees, in case an action is filed or does in any way accrue

against BRA, ib' officials, officers, and employees in consequence of this Agree ment or
fur any negligent ast or omisslon of the Purchaser related to the proMslon of water
made brniliUte under this Agreement or that may result From the cnrelessness or lack

of skill of the Purchaser or the Purchaser"s agents, subconsulhant, or employees.

30. ASSIGNMENT. Thls Agreernent may be assigned by BRA at its

discretion. Thls Agreement may be assigned by Purchaser only with the vYritten consent

of BRA. Assignment of a portion of the water made available to Purchaserr or any

assignrnent which requires change ln diversion location, type of use or change in the
service area must be authorized under Secfion 18., Water Surpfus to Furchase/s Needs'

or as sbted abor€.

31, CANCELLATION OF NONPAYMENT, should Purchaser fril to make

any payment to BM when due hereunder, BRA may cancel this Agreement by wriften

noiice of such nonpayment and statement of BM's elecffan to cancel this Agreement by

reason thereof deilvered to Purchaser on or beforc 30 days before the date specifred in

sald noUce for cancellation, provlded that the nonpayment witJr respect to whlch notice

has been given shall not be cured by the date thus specified In such notice'
10



32. TERM OF AGREEMENT. The term of this Agreement shalf begin on

the Effectlve Datg Section 3,, and shall end on August 31, 2032. fiis Agreernent shall
be extended thereafter at the wrltten request of Purchaser under the terms and
conditions of BM's standard long-term water availability contract at that time for so
long as, and to the extent that, BRA continues to have the right and ability to rnake
avallable the amount of water to be made available to Purdraser hereunder. The
amount of water to be rnade available under any extension of thls Agreement may be
pro rated to account for loss of System yield over tjme.

R AUT oRrfi

By
Philli J. Ford

ATTEST:

Chester R, Nolen
City Manager General Manager/CE0
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