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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

Protecting Texas by Reducing and Preventing Pollution 

January 8, 2013 

Re: Modification of Restrictions on Junior Water Right Holders in the Brazos River Basin 

Dear Water Right Holder: 

As you are aware, Texas is experiencing widespread drought conditions. As a result of these conditions, 
on November 19, 2012, I issued an Order suspending certain junior water rights in the Brazos River Basin 
below Lake Possum Kingdom in response to a senior priority call. On December 5, 2012, the 
Commission voted to affirm that Order and modified it to include the requirements under 30 TAC 
Chapter 36.5(c). No long-term drought relief is projected notwithstanding current weather conditions. 

However, given the current rainfall conditions, I have issued a modified order, effective 
immediately, that allows suspendedjunior water rights to divert and impound water 
under the terms and conditions oftheir water right during certain temporary higher flow 
levels. The enclosed modified order sets forth the streamtlow levels that apply to specific 
areas when streamtlow at certain gages are at or above a certain streamtlow level. 

Ifyou are a junior municipal water right holder that was not suspended under the 
November 19, 2012 Order, please be advised that TCEQ is reviewing your responses under 
the Commission's December 5, 2012 Order and 30 TAC Section 36.5 and will take action to 
suspend or adjust these junior water rights, if appropriate, based on the information 
provided in those responses. 

A hearing before the Commission will be held to affirm, modify, or set aside the order. This matter is 
scheduled for consideration at the Commission Agenda on January 30, 2013 at 9:30 a.m. at 12100 Park 
35 Circle, Building E, Room 201S, Austin, Texas 78753. 

The TCEQ continues to monitor the situation closely. Water is a precious resource - all Texans are 
encouraged to conserve, especially during times of drought. Should senior needs not be fulfilled as a 
result of these suspensions, please be aware that TCEQ may take additional actions to enforce the priority 
call. If conditions improve, we may be able to lift restrictions. 

You may find additional drought information on TCEQ's drought web page at: 
www.tceg.texas.gov/response/drought or by contacting the TCEQ Drought Hotline at 1-800-447-2827. 
You may find information on flow levels at USGS Gages on USGS's web page at: 
http://waterdata.usgs.gov/tx/nwis/current/?type=flow. You may also contact your TCEQ Regional 
Office or Ms. Melissa Keller at 512-239-1768 should you have additional questions on this matter. 
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

ORDER modifying an order suspending water 
rights on the Brazos River 

The Executive Director of the Texas Commission on Environmental Quality issued an 
Order in November 19, 2012, suspending water rights on the Brazos River after receiving a 
senior priority call from Dow Chemical Company (Dow) on November 14, 2012. On December 
12, 2012, the Commission issued an order modifying and affirming the Executive Director's 
order (December Order). The Executive Director issues this modification to the Order to allow 
diversion and impoundment during certain higher flow levels on the Brazos River. 

The Executive Director makes the following Findings of Fact and Conclusions of Law: 

FINDINGS OF FACT 

1. The December Order (TCEQ Docket No. 2012-2421-WR), attached hereto and 
incorporated herein by reference, suspends certain junior water rights on the Brazos 
River as a result of Dow's senior priority call. 

2. Dow has not rescinded or withdrawn its senior priority call on water rights in the Brazos 
River. 

3. The requirements for the Executive Director to issue an order suspending water rights on 
the Brazos River as listed in 30 Texas Administrative Code (TAC) Chapter 36 continue to 
be met, specifically: 

a. Without the December Order, Dow would be unable to divert the amount of 
water it needs and that is authorized under its water rights due to low flow in the 
Brazos River; 

b. Dow has a need for and can beneficially use the increased amounts ofwater in the 
river that result from suspending upstream junior water rights; and 

c. The watershed at Dow's diversion point is in a "drought" as defined in 30 TAC 
Section 36.2(3). 

4. However, if conditions change to cause temporary higher flow levels to occur in the 
Brazos River watershed, water will be available for suspended water right holders to 
divert and impound without impairing Dow's senior call because at the higher flow levels 
the water could not all be beneficially used by Dow. 
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5. Modifying the December Order to allow suspended water right holders to divert and 
impound surface water under their water right during certain high flow events will 
maximize the beneficial use of water, minimize the impact on water right holders, and 
prevent the waste ofwater. 

6. The 33rd percentile flow is the streamflow value below which 33 percent of the daily 
streamflow observations for the period of record available for certain gages in the Brazos 
River can be found. Flow levels at or above the 33rd percentile are at a reasonable level to 
allow the diversion and impoundment of water because a stream flow level below the 
33rd percentile flow is one of the factors under which a "drought" exists pursuant to 30 
TAC Chapter 36. For USGS Gage 08116650 Brazos River near Rosharon, a different flow 
value below the 33rd percentile applies because this gage is directly above Dow's 
diversion point and the 33rd percentile flow is more than the 290 cubic feet per second 
(cfs) that Dow is currently able to divert due to pump capacity. Dow's authorized 
diversion rate of 630 cfs is used below as the applicable rate at the USGS Gage 08116650 
Brazos River near Rosharon. These flow values will make water available for suspended 
water right holders during temporary higher flow levels and not impair Dow's senior 
priority call. 

7. The gages on the Brazos River and associated flow levels for which junior water right 
holders may divert and impound while not impairing Dow's senior priority call are: 

Gage Affected Area 
Streamflow Level 

(cfs) 

USGS Gage 08091000 

Brazos River near Glen 
Rose 

All water rights on the main stem ·of 
the Brazos River and its tributaries 
below Lake Possum Kingdom and 

above Lake Whitney 

108 

USGS Gage 08095000 

North Bosque River 
near Clifton 

All water rights on the North Bosque 
River and its tributaries 

10 

USGS Gage 08100000 

Leon River near 
Hamilton 

All water rights on the Leon River and 
its tributaries above Lake Belton 

6 

USGS Gage 08106500 

Little River near 
Cameron 

All water rights on the Little River and 
its tributaries below Lake Belton and 
above its confluence with the Brazos 
River, including the Lampasas River 

202 

USGS Gage 08108700 

Brazos River at SH 21 

near Bryan 

All water rights on the main stem of 
the Brazos River and its tributaries 

( excluding the Little River watershed) 
below Lake Whitney and above USGS 
gage 08108700, Brazos River at SH 21 

near Bryan 

904 
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Gage Affected Area 
Streamtlow Level 

(cfs) 

USGS Gage 08111500 
Brazos River near 

Hempstead 

All water rights on the main stem.of 
the Brazos River and its tributaries, 

including Yegua Creek and the 
Navasota River, below USGS Gage 
081108700, Brazos River at SH 21 
near Bryan and above USGS gage 

08111500, Brazos River near 
Hempstead 

1430 

USGS Gage 08116650 
Brazos River near 

Rosharon 

All water rights on the main stem ·of 
the Brazos River and its tributaries 
below USGS gage 08111500, Brazos 

River·near Hempstead 

630 

CONCLUSIONS OF LAW 

1. The December Order may be modified by the Executiv~ Director based on changed 
conditions pursuant to the December Order and 30 TAC Section 36.6(3)(C). 

2. This order meets the requirements of Texas Water Code Section 11.053 and 30 TAC 
Chapter 36, including the requirements of Texas Water Code Section 11.053(b)(1)-(3) 
and 30 TAC Section 36.5(b)(1)-(3) to maximize the beneficial use of water, minimize the 
impact on water right holders, and prevent the waste of water . 

3. Findings of Fact Nos. 4 - 7 show that changed conditions,- such as rainfall events, could 
temporarily provide water to suspended water right holders as well as Dow and there is a 
reasonable method available for allowing such temporary diversion and impoundment. 

Now, therefore, be it ordered by the Executive Director of the Texas Commission on 
Environmental Quality that: 

1. The water rights listed in Appendix A of Exhibit A of the ~ttached December Order and 
any subsequently suspended or adjusted water rights may divert and impound water in 
accordance with the diversion or storage authorization in the water right if the flow level 
at the following gage in the affected area of the water right at issue is at or above the 
following streamflow level: 
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Gage Affected Area 
Streamtlow Level 

(cfs) 

USGS Gage 08091000 

Brazos River near Glen 
Rose 

All water rights on the main stem of 
the Brazos River and its tributaries 
below Lake Possum Kingdom and 

above Lake Whitney 

108 

USGS Gage 08095000 

North Bosque River 
near Clifton 

All water rights on the North Bosque 
River and its tributaries 

10 

USGS Gage 08100000 

Leon River near 
Hamilton 

All water rights on the Leon River and 
its tributaries above Lake Belton 

6 

USGS Gage 08106500 

Little River near 
Cameron 

All water rights on the Little River and 
its tributaries below Lake Belton and 
above its confluence with the Brazos 
River, including the Lampasas River 

202 

USGS Gage 08108700 

Brazos River at SH 21 

near Bryan 

All water rights on the main stem.of 
the Brazos River and its tributaries 

( excluding the Little River watershed) 
below Lake Whitney and above USGS 
gage 08108700, Brazos River at SH 21 

near Bryan 

904 

USGS Gage 08111500 

Brazos River near 
Hempstead 

All water rights on the main stem of 
the Brazos River and its tributaries, 

including Yegua Creek and the· 
Navasota River, below USGS Gage 
081108700, Brazos River at SH 21 

near Bryan and above USGS gage 
08111500, Brazos River near 

Hempstead 

1430 

USGS Gage 08116650 

Brazos River near 
Rosharon 

All water rights on the main stem of 
the Brazos River and its tributaries 
below USGS gage 08111500, Brazos 

River near Hempstead 

630 

2. Water impounded pursuant to Ordering Provision No. 1 may be stored and is not 
required to be released. 

3. If the streamflow levels are below the gage values in the chart in Ordering Provision No. 
1 above, the water right holder must immediately cease diverting or impounding water. 
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4. Any water right holder impounding water under the terms of this order must record the 
level of water impounded as of November 19, 2012, as well as the level of impounded 
water each time additional water is impounded based on this order. The water right 
holder shall record the latter level at the time that diversion and impoundment has 
ceased based on streamflow conditions outlined in this order or available capacity. The 
water right holder shall maintain these records for a minimum of two years from the 
issue date of this order. 

5. This order shall be in effect until May 18, 2013, unless modified or terminated. 

6. This order may be extended once for 90 days. 

7. All other provisions of the December Order not expressly modified by this order remain 
in full effect, including any deadlines for water right holders to submit information. 

8. The commission will hold a hearing to determine whether to affirm, modify, or set aside 
this Executive Director order on January 30, 2013, at the Texas Commission 
Environmental Quality, 12100 Park 35 Circle, Building E, Room 201S, Austin, Texas. 
This order constitutes notice for that hearing. Any affected water right holder may 
attend the hearing and provide oral comment. 

Issue Date: 

t/8/13 

-~._...... Covar 
Executive Director 
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

AN ORDER affirming and modifying the Executive Director's Order 
suspending water rights in the· Brazos River Basin; TCEQ 
Docket No. 2012-2421-WR 

I 

On December 5, 2012, the Texas Commission on Environmental Quality ("TCEQ" or 
"Commission") considered whether to affirm, modify, or set aside an Order issued by the 
Executive Director suspending water rights below Possum Kingdom Reservoir in the Brazos 
River Basin on November 19, 2012. Notice of this December 5, 2012 hearing to affirm, modify 
or set aside the Emergency Order was mailed to all affected water right holders in the Brazos 
River Basin more than ten days and less than 45 days before the hearing. The Commission 
determined that the Executive Director appropriately issued the Order and that the requirements 
for a suspension order in Tex. Water Code § 11,053 and 30 Tex. Admin. Code Chapter 36 have 
been satisfied. 

The Commission determined to affirm but modify the Executive Director's Order based 
on two determinations. First, based on the Executive Director's recommendation, the 
Commission determined that three junior water rights upstream of Possum Kingdom Lake were 
inadvertently included in Appendix A, the list of the suspended water rights in the Executive 
Director's Order, and should be deleted from the Executive Director's Order. These water rights 
are Certificates of Adjudication Nos, 12-4134, 12-4135, and 12-4141 issued to Billy Doan, CKS 
Properties, LP, and Dolly Keesee, respectively. 

Second, the Commission determined that the Executive pirector's Order should have 
included additional provisions within the Order. The Commission determined to add an 
additional Conclusion of Law which states: "The Executive Director may require each of the 
junior water rights holders in Appendices C and D to: 1) provide information demonstrating that 
it has made reasonable efforts to obtain alternative water supplies to the Executive Director 
within 14 days; 2) provide its water use data to the Executive Director every 14 days; and 3) 
provide information on what it has done to identify long-term additional or alternative water 
sources within 30 days in accordance with 30 TAC § 36.S(c)." The Commission determined to 
add a new ordering provision which states: "The junior water rights in Appendices C and D must 
submit the following information to the Executive Director within 14 days concerning efforts to 



conserve water and obtain additional or alternative sources: 1) Water use data indicating the 
amount, rate of diversion, place and purposes of use on a daily basis; 2) Information 
demonstrating that the water rights holder has made reasonable efforts to obtain alternative water 
sources within 14 days; and 3) Information on what the water rights holder has done to identify 
long-term additional or alternative water sources within 30 days." 

NOW, THEREFORE, IT IS ORDERED BY THE TEXAS C0Ml\flSSION ON 
ENVIRONMENTAL QUALITY THAT: 

1) The November 19, 2012 Order issued by the Executive Director, attached hereto as Exhibit A 
and incorporated into this Order by reference, is affirmed, but modified to delete three water 
rights, Certificates of Adjudication Nos. 12-4134, 12-4135, and 12-4141 issued to Billy 
Doan, CKS Properties, LP, and Dolly Keesee, respectively, from the list of suspended water 
rights. 

2) The November 19, 2012 Order issued by the Executive Director is modified to include an 
additional Conclusion of Law No. 9 which states: "The Executive Director may require each 
of the junior water rights holders in Appendices C and D to: 1) provide information 
demonstrating that it has made reasonable efforts to obtain alternative water supplies to the 
Executive Director within 14 days; 2) provide its water use data to the Executive Director 
every 14 days; and 3) provide information on what it has done to identify long-term 
additional or alternative water sources within 30 days in accordance with 30 TAC§ 36.S(c)." 

3) The November 19, 2012 Order issued by the Executive Director is modified to include an 
additional Ordering Provision which states: "The junior water rights in Appendices C and D 
must submit the following information to the Executive Director within 14 days concerning 
efforts to conserve water and obtain additional or alternative sources: 
1) Water use data indicating the amount, rate of diversion, place and purposes of use on a 

daily basis; 
2) Information demonstrating that the water rights holder has made reasonable efforts ·to 

obtain alternative water sources within 14 days; and 
3) .Information on what the water rights holder has done to identify long-term additional or 

alternative water sources within 30 days." 

ISSUED: DEC 1 2 2012 
TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 



Exhibit A 

The November 19, 2012 Order issued by the Executive Director 



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 

ORDBR suspending water rights on tl1e 
Brazos River 

lhe Exeoutive Director ofthe •rexas Commission ori Environmental Quality 1•eceived a senior 
pliority call from Dow Chemical Company (Dow), on Nov6mber 14, 2012. Dow is the owner of 
Certifieate ofAdjudication 12..5328, which authorizes the divet•sion of 20,000 acre..feet 
ofwater fi:om the Brazos River for industrial purposes at a priority date.of Febnm1,y 28, 
1929, the diversion of 150,000 act•e..feet pe1· year for industrial and municipal purposes 

· with a priority date of February 14, 1942, 65,000 aore...feet per·yeaJ for industrial 
purposes with a priority date ofApril 4, 1960, and 3;136 acre...feet pe1· year :for municipal 
purposes with a prio1•icy date of Ma-roh a·, 1976. 

FINDINGS OF FACf 
Having considered the facts provided by Dow, atl\ff investigations and review, a-nd 
public information, the Executive Db-eotor makes the following Findings of Fact and 
Conclusions of Law: 
1. Dow is the owner of Certificate o'fAdj_udioation 12...5328, whiol1 authorizes the 

diversion of 20,000 ao1•e--feet of water from the Brazos Riv<,r for industrial 
purposes at a priority date of February 28, l.9g9, the diversion of 150,000 ao11e... 
feet per year for industrial and munioipal purposes with a p11iority date of 
February 14, 1942, 65,000 aol'e..feet per year for industrial purposes witll a 
prlol'ity date ofAplil 4., 19601 and 31136.acr&-feet per year for m1lnicipal purpose& 
with a priority date ofMaroh 8, 19.76,. Dow's oertifloate.a1so includes additionnl 
authorizations for sto1'age in off..channel reservofra and diversions from th& San 
Jacinto..Brazos CoW3tal Bafrln. · 

2, Dow is currently unable to divert the amount o'f water it needs and that is 
authorized under its w1:1:ter 1•lghta due to low 'flow in the river. 

3. Dow has a 11eed for aud can beneficially 1.1se increased ammmta c>f water iu the 
1iver that result fr.om SUBpending upstream junior water rights, 

4, Seventy,,,flve percent of the wate1·shed at 01' al)ove the senior oall looa'Lion ia in a1: 
least moderate drought as classified by the National Drought Mitigation Centel', 
The 39rd peroenlile flow at U. S. Geological.Survey gaging station o8116650, 
Brazos River near Rosharon, Texas, based on a period of record from April 1, 
1967 to present is :1.,610 cfs, Average streamflowforth.e period Octobe1• 121 2012 
to November 12, 2012 was 535 ofs, Aver~ge streamflow f01, the week of November 

l>ago It 



51 2012 to November :tl, 2012 was 264 cfs. Tl1e1·efot;e1 tb~ watershed at Dow's 
clivers_ion poinfls in a "drottght" as defined in 30 T.ex. A~in. Code § 36,2(3), 

5. Under 30 TAC 297,58(b), if a water right has appropriations with different 
ptefority dates, water shall be credited against the oldest priority date first, 

6. Based on water use information submitted by Dow and Brazosport We.tel' 
Autho1•ity, Dow bas used 84,898 a~t-e feet o'f its' authorized water, The1·efore, the 
p1•iority date o'f Dow•a c.aU is February 14, 1942. Dow indicate,.q its cturent 
consumptive demand is 225 cfs and it bas 41 days of reservoir storage, 

7, There are several wa:te1· rights, excluding thoae for miinioipal use or powet' 
generation, upstream of Dows Permit that are junior in priority to February 14, 
1942, These 11ghts 9+e l;isted in Appe11dix A of this Order, which is incorporated 
in this ·order and is part of this Ordel'. · · 

8. Appendix B, which is incorporated into this Order and is partof this O1·der, lists 
the counties that are ·oove1•ed by the junio11 wateJ.' rights being suspended, 

9. There are several juntor wate1· rigb:l:s that are for mll:Ilioipal use or power
generation i1pstl:eam of Dow,· The Exeoutlve Director has determined that these 
rights should not be suspended at this time due to concerns about public health, 
safety and welfare. These water 1igb'l:s are list~d in Appendix.C, which is 
}ncorporated into this Order arid is part of this Order, 

10.. Attaohment D lists those water right holders witl1 authorizations fqr non--exempt 
domestic use. These watE}1' rights are not being suspended for the same reasons 
described ln Finding of Ft\<.,'1: No, 9, This Appendix is incorporated in this Order · 

· and is part of this Orde1•, · · . 

11. If the water lights in Finding of Fact No. 7 a1·e atlspended as described above, the 
resulting change in strea.inflow condltions should allow Dow to divert some ofthe 
water that these water rights do not take, This is an amount that could be 
beneficia11y used by Dow £01~ municipal a.nd industrial purposes, 

... . . . . ..... "_Jg. _ 1.'Jl,ia1t..~P~P.@!2.l:Hl~ge1· maximizes the 12.~.il~tQiaj ~~se of wate:c, 1nin!m:,t~~s. t'p.e .. 
impact 01l·wa·te1• rlghts bolde1•a, prevents:the waste ofwater. conforms to the 
ordet• o:f preferences established by the Texas Water Code§ 11.024 to the greatest 
extent p;raottcahle, considers the efforts ofthe affected wat~1' right holders to 
develop and lm.plement the water .conservation plans and drought conti11gency 
plan.a required by Tex. Water Code Chapter 111 and does not require the release of 
water th0;t ia lawfully stored in a reservoir imder avalid water tight. 

CONCLUSIONS OF LAW 
l,· Based on the priority do~trine in Tex, Wate1• Code § 11.• 027, Dow has a right to can 

on water rights that al'e junior to it if the call is not futile. · 
2. Based on Finding~ of Fact Nos, 2, 3, 6, an_d 11, due to low flows Dow is unable to 

take water it is authorized to take under its pe1:mit, and suspending the water 
rights in this order may result in water Dow can beneficially use. 
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	Page 1 
	Gage 
	Gage 
	Gage 
	Affected Area 
	Streamflow Level (cfs) 

	USGS Gage 08091000 Brazos River near Glen Rose 
	USGS Gage 08091000 Brazos River near Glen Rose 
	All water rights on the main stem ·of the Brazos River and its tributaries below Lake Possum Kingdom and above Lake Whitney 
	108 

	USGS Gage 08095000 North Bosque River near Clifton 
	USGS Gage 08095000 North Bosque River near Clifton 
	All water rights on the North Bosque River and its tributaries 
	10 

	USGS Gage 08100000 Leon River near Hamilton 
	USGS Gage 08100000 Leon River near Hamilton 
	All water rights on the Leon River and its tributaries above Lake Belton 
	6 

	USGS Gage 08106500 Little River near Cameron 
	USGS Gage 08106500 Little River near Cameron 
	All water rights on the Little River and its tributaries below Lake Belton and above its confluence with the Brazos River, including the Lampasas River 
	202 

	USGS Gage 08108700 Brazos River at SH 21 near Bryan 
	USGS Gage 08108700 Brazos River at SH 21 near Bryan 
	All water rights on the main stem of the Brazos River and its tributaries ( excluding the Little River watershed) below Lake Whitney and above USGS gage 08108700, Brazos River at SH 21 near Bryan 
	904 
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	Gage 
	Gage 
	Gage 
	Affected Area 
	Streamtlow Level (cfs) 

	USGS Gage 08111500 Brazos River near Hempstead 
	USGS Gage 08111500 Brazos River near Hempstead 
	All water rights on the main stem.of the Brazos River and its tributaries, including Yegua Creek and the Navasota River, below USGS Gage 081108700, Brazos River at SH 21 near Bryan and above USGS gage 08111500, Brazos River near Hempstead 
	1430 

	USGS Gage 08116650 Brazos River near Rosharon 
	USGS Gage 08116650 Brazos River near Rosharon 
	All water rights on the main stem ·of the Brazos River and its tributaries below USGS gage 08111500, Brazos River·near Hempstead 
	630 


	CONCLUSIONS OF LAW 
	1. 
	1. 
	1. 
	The December Order may be modified by the Executiv~ Director based on changed conditions pursuant to the December Order and 30 TAC Section 36.6(3)(C). 

	2. 
	2. 
	This order meets the requirements of Texas Water Code Section 11.053 and 30 TAC Chapter 36, including the requirements of Texas Water Code Section 11.053(b)(1)-(3) and 30 TAC Section 36.5(b)(1)-(3) to maximize the beneficial use of water, minimize the impact on water right holders, and prevent the waste of water . 

	3. 
	3. 
	Findings of Fact Nos. 4 -7 show that changed conditions,-such as rainfall events, could temporarily provide water to suspended water right holders as well as Dow and there is a reasonable method available for allowing such temporary diversion and impoundment. 


	Now, therefore, be it ordered by the Executive Director of the Texas Commission on Environmental Quality that: 
	1. The water rights listed in Appendix A of Exhibit A of the ~ttached December Order and any subsequently suspended or adjusted water rights may divert and impound water in accordance with the diversion or storage authorization in the water right if the flow level at the following gage in the affected area of the water right at issue is at or above the following streamflow level: 
	Page3 
	Gage 
	Gage 
	Gage 
	Affected Area 
	Streamtlow Level (cfs) 

	USGS Gage 08091000 Brazos River near Glen Rose 
	USGS Gage 08091000 Brazos River near Glen Rose 
	All water rights on the main stem of the Brazos River and its tributaries below Lake Possum Kingdom and above Lake Whitney 
	108 

	USGS Gage 08095000 North Bosque River near Clifton 
	USGS Gage 08095000 North Bosque River near Clifton 
	All water rights on the North Bosque River and its tributaries 
	10 

	USGS Gage 08100000 Leon River near Hamilton 
	USGS Gage 08100000 Leon River near Hamilton 
	All water rights on the Leon River and its tributaries above Lake Belton 
	6 

	USGS Gage 08106500 Little River near Cameron 
	USGS Gage 08106500 Little River near Cameron 
	All water rights on the Little River and its tributaries below Lake Belton and above its confluence with the Brazos River, including the Lampasas River 
	202 

	USGS Gage 08108700 Brazos River at SH 21 near Bryan 
	USGS Gage 08108700 Brazos River at SH 21 near Bryan 
	All water rights on the main stem.of the Brazos River and its tributaries ( excluding the Little River watershed) below Lake Whitney and above USGS gage 08108700, Brazos River at SH 21 near Bryan 
	904 

	USGS Gage 08111500 Brazos River near Hempstead 
	USGS Gage 08111500 Brazos River near Hempstead 
	All water rights on the main stem of the Brazos River and its tributaries, including Yegua Creek and the· Navasota River, below USGS Gage 081108700, Brazos River at SH 21 near Bryan and above USGS gage 08111500, Brazos River near Hempstead 
	1430 

	USGS Gage 08116650 Brazos River near Rosharon 
	USGS Gage 08116650 Brazos River near Rosharon 
	All water rights on the main stem of the Brazos River and its tributaries below USGS gage 08111500, Brazos River near Hempstead 
	630 


	2. 
	2. 
	2. 
	Water impounded pursuant to Ordering Provision No. 1 may be stored and is not required to be released. 

	3. 
	3. 
	If the streamflow levels are below the gage values in the chart in Ordering Provision No. 1 above, the water right holder must immediately cease diverting or impounding water. 
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	4. 
	4. 
	4. 
	Any water right holder impounding water under the terms of this order must record the level of water impounded as of November 19, 2012, as well as the level of impounded water each time additional water is impounded based on this order. The water right holder shall record the latter level at the time that diversion and impoundment has ceased based on streamflow conditions outlined in this order or available capacity. The water right holder shall maintain these records for a minimum of two years from the iss

	5. 
	5. 
	This order shall be in effect until May 18, 2013, unless modified or terminated. 

	6. 
	6. 
	This order may be extended once for 90 days. 

	7. 
	7. 
	All other provisions of the December Order not expressly modified by this order remain in full effect, including any deadlines for water right holders to submit information. 

	8. 
	8. 
	The commission will hold a hearing to determine whether to affirm, modify, or set aside this Executive Director order on January 30, 2013, at the Texas Commission Environmental Quality, 12100 Park 35 Circle, Building E, Room 201S, Austin, Texas. This order constitutes notice for that hearing. Any affected water right holder may attend the hearing and provide oral comment. 


	Issue Date: 
	t/8/13 
	t/8/13 
	-~._...... Covar 
	Executive Director 
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	AttachDlent A 
	AttachDlent A 
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	TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
	TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
	AN ORDER affirming and modifying the Executive Director's Order 
	suspending water rights in the· Brazos River Basin; TCEQ 
	Docket No. 2012-2421-WR 
	I 
	On December 5, 2012, the Texas Commission on Environmental Quality ("TCEQ" or "Commission") considered whether to affirm, modify, or set aside an Order issued by the Executive Director suspending water rights below Possum Kingdom Reservoir in the Brazos River Basin on November 19, 2012. Notice of this December 5, 2012 hearing to affirm, modify or set aside the Emergency Order was mailed to all affected water right holders in the Brazos River Basin more than ten days and less than 45 days before the hearing.
	The Commission determined to affirm but modify the Executive Director's Order based on two determinations. First, based on the Executive Director's recommendation, the Commission determined that three junior water rights upstream of Possum Kingdom Lake were inadvertently included in Appendix A, the list of the suspended water rights in the Executive Director's Order, and should be deleted from the Executive Director's Order. These water rights are Certificates of Adjudication Nos, 12-4134, 12-4135, and 12-4
	Second, the Commission determined that the Executive pirector's Order should have included additional provisions within the Order. The Commission determined to add an additional Conclusion of Law which states: "The Executive Director may require each of the junior water rights holders in Appendices C and D to: 1) provide information demonstrating that it has made reasonable efforts to obtain alternative water supplies to the Executive Director within 14 days; 2) provide its water use data to the Executive D
	conserve water and obtain additional or alternative sources: 1) Water use data indicating the amount, rate of diversion, place and purposes of use on a daily basis; 2) Information demonstrating that the water rights holder has made reasonable efforts to obtain alternative water sources within 14 days; and 3) Information on what the water rights holder has done to identify long-term additional or alternative water sources within 30 days." 
	NOW, THEREFORE, IT IS ORDERED BY THE TEXAS C0Ml\flSSION ON ENVIRONMENTAL QUALITY THAT: 
	1) The November 19, 2012 Order issued by the Executive Director, attached hereto as Exhibit A and incorporated into this Order by reference, is affirmed, but modified to delete three water rights, Certificates of Adjudication Nos. 12-4134, 12-4135, and 12-4141 issued to Billy Doan, CKS Properties, LP, and Dolly Keesee, respectively, from the list of suspended water rights. 
	2) The November 19, 2012 Order issued by the Executive Director is modified to include an additional Conclusion of Law No. 9 which states: "The Executive Director may require each of the junior water rights holders in Appendices C and D to: 1) provide information demonstrating that it has made reasonable efforts to obtain alternative water supplies to the Executive Director within 14 days; 2) provide its water use data to the Executive Director every 14 days; and 3) provide information on what it has done t
	3) The November 19, 2012 Order issued by the Executive Director is modified to include an additional Ordering Provision which states: "The junior water rights in Appendices C and D must submit the following information to the Executive Director within 14 days concerning efforts to conserve water and obtain additional or alternative sources: 
	1) Water use data indicating the amount, rate of diversion, place and purposes of use on a daily basis; 
	2) Information demonstrating that the water rights holder has made reasonable efforts ·to obtain alternative water sources within 14 days; and 
	3) .Information on what the water rights holder has done to identify long-term additional or alternative water sources within 30 days." 
	ISSUED: DEC 1 2 2012 
	TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 


	Exhibit A 
	Exhibit A 
	The November 19, 2012 Order issued by the Executive Director 
	TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
	ORDBR suspending water rights on tl1e Brazos River 
	ORDBR suspending water rights on tl1e Brazos River 
	lhe Exeoutive Director ofthe •rexas Commission ori Environmental Quality 1•eceived asenior pliority call from Dow Chemical Company (Dow), on Nov6mber 14, 2012. Dow is the owner of Certifieate ofAdjudication 12..5328, which authorizes the divet•sion of 20,000 acre..feet ofwater fi:om the Brazos River for industrial purposes at a priority date.of Febnm1,y 28, 1929, the diversion of 150,000 act•e..feet pe1· year for industrial and municipal purposes 
	· with a priority date of February 14, 1942, 65,000 aore...feet per·yeaJ for industrial purposes with a priority date ofApril 4, 1960, and 3;136 acre...feet pe1· year :for municipal purposes with a prio1•icy date of Ma-roh a·, 1976. 
	FINDINGS OF FACf 
	FINDINGS OF FACf 
	Having considered the facts provided by Dow, atl\ff investigations and review, a-nd public information, the Executive Db-eotor makes the following Findings of Fact and Conclusions of Law: 
	1. Dow is the owner of Certificate o'fAdj_udioation 12...5328, whiol1 authorizes the diversion of 20,000 ao1•e--feet of water from the Brazos Riv<,r for industrial purposes at a priority date of February 28, l.9g9, the diversion of 150,000 ao1e... feet per year for industrial and munioipal purposes with a p1iority date of February 14, 1942, 65,000 aol'e..feet per year for industrial purposes witll a prlol'ity date ofAplil 4., 19601 and 3136.acr&-feet per year for m1lnicipal purpose& with a priority date ofM
	1
	1
	1

	2, Dow is currently unable to divert the amount o'f water it needs and that is authorized under its w1:1:ter 1•lghta due to low 'flow in the river. 
	3. Dow has a 11eed for aud can beneficially 1.1se increased ammmta c>f water iu the 1iver that result fr.om SUBpending upstream junior water rights, 
	4, Seventy,,,flve percent of the wate1·shed at 01' al)ove the senior oall looa'Lion ia in a1: least moderate drought as classified by the National Drought Mitigation Centel', The 39rd peroenlile flow at U. S. Geological.Survey gaging station o8116650, Brazos River near Rosharon, Texas, based on a period of record from April 1, 1967 to present is :1.,610 cfs, Average streamflowforth.e period Octobe1• 122012 to November 12, 2012 was 535 ofs, Aver~ge streamflow f01, the week of November 
	1 

	l>ago It 
	l>ago It 
	52012 to November :tl, 2012 was 264 cfs. Tl1e1·efot;e1 tb~ watershed at Dow's 
	1 

	clivers_ion poinfls in a "drottght" as defined in 30 T.ex. A~in. Code § 36,2(3), 
	5. 
	5. 
	5. 
	Under 30 TAC 297,58(b), if a water right has appropriations with different ptefority dates, water shall be credited against the oldest priority date first, 

	6. 
	6. 
	Based on water use information submitted by Dow and Brazosport We.tel' Autho1•ity, Dow bas used 84,898 a~t-e feet o'f its' authorized water, The1·efore, the p1•iority date o'f Dow•a c.aU is February 14, 1942. Dow indicate,.q its cturent consumptive demand is 225 cfs and it bas 41 days of reservoir storage, 


	7, There are several wa:te1· rights, excluding thoae for miinioipal use or powet' generation, upstream of Dows Permit that are junior in priority to February 14, 1942, These 11ghts 9+e l;isted in Appe11dix A of this Order, which is incorporated in this ·order and is part of this Ordel'. · · 
	8. 
	8. 
	8. 
	Appendix B, which is incorporated into this Order and is partof this O1·der, lists the counties that are ·oove1•ed by the junio1wateJ.' rights being suspended, 
	1 


	9. 
	9. 
	There are several juntor wate1· rigb:l:s that are for mll:Ilioipal use or powergeneration i1pstl:eam of Dow,· The Exeoutlve Director has determined that these rights should not be suspended at this time due to concerns about public health, safety and welfare. These water 1igb'l:s are list~d in Appendix.C, which is }ncorporated into this Order arid is part of this Order, 


	10.. Attaohment D lists those water right holders witl1 authorizations fqr non--exempt domestic use. These watE}1' rights are not being suspended for the same reasons described ln Finding of Ft\<.,'1: No, 9, This Appendix is incorporated in this Order · 
	· and is part ofthis Orde1•, · · . 
	11. If the water lights in Finding of Fact No. 7 a1·e atlspended as described above, the resulting change in strea.inflow condltions should allow Dow to divert some ofthe water that these water rights do not take, This is an amount that could be beneficia11y used by Dow £01~ municipal a.nd industrial purposes, 
	... . . . . ..... "_Jg. _ 1.'Jl,iamaximizes the 12.~.il~tQiaj ~~se of wate:c, 1nin!m:,t~~s. t'p.e .. impact 01l·wa·te1• rlghts bolde1•a, prevents:the waste ofwater. conforms to the ordet• o:f preferences established by the Texas Water Code§ 11.024 to the greatest extent p;raottcahle, considers the efforts ofthe affected wat~1' right holders to develop and lm.plement the water .conservation plans and drought conti11gency plan.a required by Tex. Water Code Chapter 11and does not require the release of water t
	1t..~P~P.@!2.l:Hl~ge1· 
	1 



	CONCLUSIONS OF LAW 
	CONCLUSIONS OF LAW 
	l,· Based on the priority do~trine in Tex, Wate1• Code § 11.• 027, Dow has a right to can on water rights that al'e junior to it if the call is not futile. · 
	2. Based on Finding~ of Fact Nos, 2, 3, 6, an_d 11, due to low flows Dow is unable to take water it is authorized to take under its pe1:mit, and suspending the water rights in this order may result in water Dow can beneficially use. 
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