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The Texas Commission on Environmental Quality (TCEQ, agency, or commission)

adopts new §60.4.

New §60.4 will be adopted with changes to the proposed text as published in the
December 31, 2021, issue of the Texas Register (46 TexReg 9183), and, therefore, the

rule will be republished.

Background and Summary of the Factual Basis for the Adopted Rule

Several large emergency incidents at industrial facilities in the past few years have
caused significant impacts to public health and the environment, which resulted in
scrutiny of the compliance histories of the regulated entities involved in these
incidents. The commission determined it is appropriate for the executive director to
have the ability to make a designation to and reclassify a site's compliance history
classification under Chapter 60 in a manner different than the rules currently allow.
The commission adopts new §60.4. This section will provide a process for the
executive director to initially designate a site’s compliance history classification as
"under review" and then later reclassify it to "suspended" if the executive director
determines that exigent circumstances exist due to a significant emergency event at
the site, such as a major explosion or fire, that causes significant community
disruption and substantial commitment of emergency response resources by federal or
state governmental authorities. Exigent circumstances must include those that
significantly impact the surrounding or local community; result in significant

emergency response efforts by federal or state governmental authorities to address an
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actual, unauthorized release of pollutants, contaminants, or other materials regulated
by the agency; and result in one or more certain urgent consequences. The occurrence
of such an emergency event requires immediate, significant response by the agency
but currently does not impact the site's compliance history classification until it
results in a compliance history component, as identified in §60.1(c), which is
considered during an annual classification. The purpose of this adopted new §60.4 is
to communicate to the regulated entity and the public that a review of such a site’s
performance is underway, provide a more immediate and accurate measure of a site's
performance in light of such an event, and make compliance history a more effective

tool to provide oversight and ensure regulatory consistency.

For those sites subject to Chapter 60, the agency currently recalculates compliance
history scores annually based on information from the previous five years and
classifies sites as unsatisfactory, satisfactory, or high performers, or as unclassified if
there is no compliance information about the site. Because compliance history scores
are calculated on an annual basis, the impact of an emergency event with exigent
circumstances on a site's compliance history will likely be delayed until any
components related to the event are finalized and considered in an annual calculation,
which may not happen for many months or years following the event. Therefore, the
site's current classification may not accurately measure a site's performance in light of
a significant emergency event at the site. To ensure the agency's compliance history
program and dependent agency processes promote regulatory consistency through

prompt recognition of such an event, the commission adopts new §60.4. This rule will
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authorize the executive director to make a designation to and reclassify the
compliance history classification for a site where an emergency event has created

exigent circumstances.

Section Discussion

§60.4, Site Classification Changes Due to Exigent Circumstances

The commission adopts new §60.4(a), concerning Site Classification Under Review, to
establish that the executive director may designate a site's current compliance history
classification as "under review" if the executive director determines that exigent
circumstances exist due to an event at the site. For circumstances to be "exigent," they
must meet specified criteria as identified in three categories. For the executive director
to move forward with the designation prescribed in this rulemaking adoption, the

event must meet all three elements of exigent circumstances.

First, the circumstances must result in significant disruption to one or more local
communities of people. Whether community disruption is "significant" is intended to
be determined on a case-by-case basis by looking at the event's impacts on the
surrounding community. The extent of an event's impacts can depend on contextual
factors. For example, communities vary in size and resources, and an event occurring
in one community may not provide a significant disruption whereas a similar event

may do so in another community.

Second, the circumstances must cause significant commitment of emergency response
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resources by a federal or state governmental authority to address an actual,
unauthorized release of pollutants, contaminants, or other materials regulated by the

agency.

Third, for circumstances to be "exigent," they must have resulted in the occurrence of
at least one of the conditions listed in adopted subsection (a)(3)(A) - (C) or one of the
conditions listed in adopted subsection (a)(3)(D)(i) - (iv). Each of the listed conditions is
a potential result of the type of significant event the commission determined must be
urgently accounted for in a site's compliance history classification. For the purposes of
adopted subsection (a)(3)(D)(iv), "injury or death of a person directly attributable to the
release" is intended to capture injuries or death that are directly caused by the actual,
unauthorized release of pollutants, contaminants, or other materials regulated by the
agency. It is not intended to encompass injuries or death that are caused indirectly by
any such event, such as an injury sustained by an individual slipping in a parking lot

during an evacuation.

If all three of these elements are determined to be met, the executive director has 90
days from the start date of the exigent circumstances to designate the site’s
classification as “under review,” and any such designation is effective immediately. The
executive director will issue written notice of the "under review" designation to the
site’s owner and operator, as readily identifiable through agency records. The "under
review" designation shall thereafter expire on the 91st day after the date of the

executive director’s written notice of the designation unless the executive director
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beforehand initiates the process to reclassify the site to "suspended." Upon the
initiation of the process to reclassify, the executive director will issue a Notice of

Decision to Reclassify as adopted under subsection (b).

The commission adopts new §60.4(b), concerning Notice of Decision to Reclassify, to
establish that the executive director may decide to reclassify a site's compliance
history classification to "suspended." In making the decision, the executive director will
consider available information including facts as to whether the event in question was
caused through any fault of the site’s owner or operator. If the initiation of the process
to reclassify has been made by the executive director, a decision to reclassify to
"suspended" must be made no sooner than 30 days and no later than 90 days after the
site’s classification is designated as "under review." The commission has determined
that providing a time limit for the executive director’s authority to make such a
decision provides a measure of regulatory certainty. This subsection will also clarify
that the site will not actually be reclassified until the effective date identified in
adopted subsection (f), which will depend on whether the site’s owner or operator files

a motion for the commission to review the executive director's decision to reclassify.

The commission adopts new §60.4(c), concerning Evaluation of Permit Applications, to
prohibit the agency from taking action to issue, renew, amend, or modify a permit
specific to a site for which the executive director has issued a Notice of Decision to
Reclassify until the agency has evaluated the permitting action in light of the

significant event that caused or resulted in the exigent circumstances. The purpose of
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the required evaluation of pending permit applications is not to pause, prolong, or
stop permitting actions that are appropriate in light of the event. For the purpose of
this subsection, a "permit specific to a site" includes authorizations through standard
permits, individual permits, or other authorizations that require affirmative action by
the agency and that, if issued, will authorize regulated activities at the site where the
event occurred. The evaluation under adopted §60.4(c) will not be required for other
authorizations if the authorizations are claimed by regulated entities without the need
for permit application review by the TCEQ—e.g., certain general permits and permits
by rule (PBRs). The purpose of this permit application evaluation is to ensure the site's
adopted permitting actions are appropriate in light of the event. Until the permit
application evaluation is complete, the agency will not take final action on the permit
application. The evaluation will enable the agency to address concerns from the event
by: (1) approving the permit; (2) approving the permit with changes to address
conditions that caused or resulted from the event; or (3) denying the permit. As stated
in adopted new §60.4(c) and (g)(1), this evaluation process applies to the processing of
any permit applications for the site that are pending with the TCEQ at the time of the
executive director’s Notice of Decision to Reclassify, and it applies to the processing of
any such applications that become pending unless and until the executive director’s
decision is withdrawn or set aside, or until a resulting “suspended” reclassification

ends under adopted, new §60.4(h).

The commission adopts new §60.4(d), concerning Demonstration that Reclassification

Not Warranted, to establish that the site’s owner or operator will have the opportunity
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to demonstrate to the executive director that reclassification of the site to suspended
is not warranted. The commission recognizes that the site’s owner or operator may
have additional information relevant to the executive director's decision to reclassify.
The demonstration is not intended to be a formal procedure or a prerequisite to filing
a motion for commission review, but rather to allow the site’s owner or operator an
opportunity to provide additional information to the executive director. The executive
director's decision to reclassify the site will be withdrawn if the executive director
determines that reclassification is not warranted. If that happens, a written notice of
the determination will be provided to the site’s owner and operator, as readily
identifiable through agency records. The commission has made small modifications to
certain punctuation in §60.4(d), to correct inconsistencies with similar punctuation in

other subsections of the rule.

The commission adopts new §60.4(e), concerning Motion for Commission Review of
the Executive Director's Decision, to provide a process for appealing the executive
director's decision to reclassify a site's compliance history to suspended. Any motion
for commission review under this adopted subsection will be subject to the procedural
requirements set forth in the subsection, including procedures for filing the motion,
contents of the motion, disposition of the motion by commission action, disposition of
the motion absent commission action, and provisions setting forth the effect of the
reclassification during the pendency of any judicial review of the decision. The
commission has also modified §60.4(e)(6)(B) to identify that, in a specific scenario, a

motion for commission review will be overruled by operation of law on the 181st date
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after the date the executive director sends the written Notice of Decision to Reclassify
under §60.4(b). This modification is being made to address an inconsistency between

§60.4(e)(2) and (e)(6)(B) as proposed.

The commission adopts new §60.4(f), concerning Effective Date of Reclassification.
Adopted new §60.4(f)(1) and (2) will set forth the dates upon which the executive
director's decision to reclassify a site will become final and, therefore, when the
reclassification will become effective. For purposes of judicial review, the agency action
to reclassify a site's compliance history will be final and appealable on the effective

date as adopted in new §60.4(f).

The commission adopts new §60.4(g), concerning Effects of Reclassification, to identify
the effects of a site reclassification to suspended once the reclassification becomes
effective. Under adopted, new §60.4(g)(1), the agency will continue to evaluate a site's
permitting applications in accordance with subsection (c) for the duration of the
reclassification. Under adopted §60.4(g)(2), the site will also be treated as an
unsatisfactory performer as identified in §60.3, Use of Compliance History, except that
the owner or operator of a reclassified site may attempt demonstration to the
executive director that authorizations otherwise prohibited by §60.3(a)(3)(A)(i) and (ii)
would still be appropriate. Upon this demonstration, the executive director will
consider information presented by the site’s owner or operator, together with any
other information known by the agency, and the executive director may allow for such

authorizations to be made or kept available. The commission does not intend for a
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site's reclassification to suspended, by itself, to change the underlying compliance

history numerical points associated with the site.

The commission adopts new §60.4(h), concerning Duration of Reclassification, to
establish that any reclassification of a site to suspended will be effective for at least
one year from the effective date of reclassification and thereafter until the earlier of
three conditions. Under adopted §60.4(h)(1), the site reclassification will end if the
executive director decides that the reclassification is no longer warranted. The
executive director's decision will be based on whether the exigent circumstances have
been resolved, the cause of the event has been identified, and corrective actions have
been implemented so as to appropriately reduce or eliminate the likelihood that the
same or a similar event will reoccur. The commission intends for this decision to be in
the sole discretion of the executive director. The commission intends this adopted
subsection to be an additional incentive for the site’s owner or operator to resolve and
address the significant event as expeditiously as possible. Under adopted new
§60.4(h)(2), the site reclassification will end when an enforcement action arising from
the event either: (1) has resolved and resulted in a component in the site's compliance
history that is accounted for in an annual classification; or (2) is neither pending nor
anticipated to be brought by or on behalf of the agency. Alternatively, under adopted
new §60.4(h)(3), the site reclassification will end three years after the effective date of
the reclassification if the reclassification does not previously end by satisfying the
conditions of subsection (h)(1) or (2). Once a suspended reclassification ends under the

adopted rule, the site will be assigned a classification according to its site rating under
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existing §60.2, Classification.

Adopted new §60.4 will apply to events beginning on or after the effective date of the

rule.

Final Regulatory Impact Determination

The commission reviewed the rulemaking adoption in light of the regulatory impact
analysis requirements of Texas Government Code, §2001.0225, and it determined that
the rulemaking is not subject to Texas Government Code, §2001.0225, because the
rulemaking adoption does not meet the definition of a "Major environmental rule" as
defined in that statute. A "Major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human health from exposure
and that may adversely affect in a material way the economy, productivity,
competition, jobs, the environment, or the public health and safety of the state or a

sector of the state.

The commission determined the adopted new §60.4 does not fall under the definition
of a major environmental rule because the specific intent of the rule is to promote and
ensure regulatory consistency in agency processes by creating a mechanism to
designate site compliance history classifications as "under review" and by creating a
new compliance history classification. The new designation and classification are
appropriate for sites where an event occurred that causes or results in exigent

circumstances, as described in the adopted, new §60.4; and if the executive director



Texas Commission on Environmental Quality Page 11
Chapter 60 - Compliance History
Rule Project No. 2020-049-060-CE

decides to designate a site classification as "under review" and reclassify it to
"suspended," it ensures agency processes such as permitting actions are appropriately
accounting for the event. The purpose of adopted new §60.4 is to provide a more
immediate and accurate measure of a site's performance in light of such an event and
to make compliance history a more effective tool to provide oversight and ensure
regulatory consistency. By ensuring regulatory consistency, the TCEQ's compliance
history program better effectuates its statutory purpose under Texas Water Code,

§5.753 and §5.754.

Additionally, the commission determined the adopted, new §60.4 is not a major
environmental rule because it is not expected to adversely affect in a material way the
economy, productivity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The commission intends that designating a
site’s compliance history classification as "under review" and reclassifying it under the
adopted new §60.4 will be a regulatory tool that is used sparingly and reserved as a
response to rare and impactful events. Accordingly, any exercise by the executive
director of the authority in the adopted new §60.4 is not expected to affect many
regulated entities in the state. Furthermore, any directly attributable costs to regulated
entities whose site is subject to a Notice of Decision to Reclassify under this rule will
depend on the results of the agency's evaluation of any applications for permits
specific to the site. Any such costs may also depend on whether the applicant is
prevented from obtaining an authorization. For these foregoing reasons, this

rulemaking is not subject to the regulatory analysis provisions of Texas Government
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Code, §2001.0225(b).

The commission invited public comment regarding the draft regulatory impact
analysis determination during the public comment period. No comments were received

on the Draft Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission evaluated the rulemaking adoption and performed an analysis of
whether Texas Government Code, Chapter 2007, is applicable. The specific purpose of
the rulemaking adoption is to provide a more immediate and accurate measure of a
site's performance in light of certain events and to make compliance history a more
effective tool to provide oversight and ensure regulatory consistency as required by
Texas Water Code, §5.753. The rulemaking adoption does not affect private property in
a manner that restricts or limits an owner's right to the property that would otherwise
exist in the absence of a governmental action. Consequently, this rulemaking adoption
does not meet the definition of a taking under Texas Government Code, §2007.002(5),
and therefore will not constitute a taking under Texas Government Code, Chapter

2007.

Consistency with the Coastal Management Program
The commission reviewed the rulemaking adoption and found that the adoption is
subject to the Texas Coastal Management Program (CMP) in accordance with the

Coastal Coordination Act, Texas Natural Resources Code, §§33.201 et seq., and
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therefore must be consistent with all applicable CMP goals and policies. The
commission conducted a consistency determination for the rulemaking adoption in
accordance with Coastal Coordination Act Implementation Rules, 31 TAC §505.22, and
found the adopted new §60.4 to be consistent with the applicable CMP goals and

policies.

CMP goals applicable to the adopted rulemaking include: 31 TAC §501.12(1), to
protect, preserve, restore, and enhance the diversity, quality, quantity, functions, and
values of coastal natural resource areas (CNRAs); 31 TAC §501.12(2), to ensure sound
management of all coastal resources by allowing for compatible economic
development and multiple human uses of the coastal zone; 31 TAC §501.12(3), to
minimize loss of human life and property due to the impairment and loss of protective
features of CNRAs; 31 TAC §501.12(5), to balance the benefits from economic
development and multiple human uses of the coastal zone, the benefits from
protecting, preserving, restoring, and enhancing CNRAs, the benefits from minimizing
loss of human life and property, and the benefits from public access to and enjoyment
of the coastal zone; 31 TAC §501.12(6), to coordinate agency and subdivision decision-
making affecting CNRAs by establishing clear, objective policies for the management
of CNRAs; 31 TAC §501.12(7), to make agency and subdivision decision-making
affecting CNRAs efficient by identifying and addressing duplication and conflicts
among local, state, and federal regulatory and other programs for the management of
CNRAs; and 31 TAC §501.12(8), to make agency and subdivision decision-making

affecting CNRAs more effective by employing the most comprehensive, accurate, and
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reliable information and scientific data available and by developing, distributing for
public comment, and maintaining a coordinated, publicly accessible geographic
information system of maps of the coastal zone and CNRAs at the earliest possible
date. The commission has reviewed the adopted new §60.4 for consistency with
applicable goals of the CMP and determined that it is consistent with the intent of the

applicable goals and will not result in any significant adverse effect to CNRAs.

CMP policies applicable to the adopted rulemaking include: 31 TAC §501.19,
Construction and Operation of Solid Waste Treatment, Storage, and Disposal Facilities;
31 TAC §501.20, Prevention, Response, and Remediation of Oil Spills; 31 TAC §501.21,
Discharge of Municipal and Industrial Wastewater to Coastal Waters; 31 TAC §501.22,
Nonpoint Source (NPS) Water Pollution; 31 TAC §501.23, Development in Critical Areas;
31 TAC §501.25, Dredging and Dredged Material Disposal and Placement; 31 TAC
§501.28, Development Within Coastal Barrier Resource System Units and Otherwise
Protected Areas on Coastal Barriers; and 31 TAC §501.32, Emission of Air Pollutants.
This rulemaking does not relax existing standards for issuing permits related to the
construction and operation of solid waste treatment, storage, and disposal facilities in
the coastal zone or for governing the prevention of, response to, and remediation of
coastal oil spills. This rulemaking does not relax existing commission rules and
regulations governing the discharge of municipal and industrial wastewater to coastal
waters, nor does it affect the requirement that the agency consult with the Department
of State Health Services regarding wastewater discharges that could significantly

adversely affect oyster reefs. This rulemaking does not relax the existing requirements
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that state agencies and subdivisions with the authority to manage NPS pollution
cooperate in the development and implementation of a coordinated program to reduce
NPS pollution in order to restore and protect coastal waters. Further, it does not relax
existing requirements applicable to: areas with the potential to develop agricultural or
silvicultural NPS water quality problems; on-site disposal systems; underground
storage tanks; or Texas Pollutant Discharge Elimination System permits for stormwater
discharges. This rulemaking does not relax the standards related to dredging; the
discharge, disposal, and placement of dredge material; compensatory mitigation; and
authorization of development in critical areas. This rulemaking does not relax existing
standards for issuing permits related to development of infrastructure within Coastal
Barrier Resource System Units and Otherwise Protected Areas. Rather, the intent of the

rulemaking is to increase compliance with existing standards and rule requirements.

Promulgation and enforcement of this rule will not violate or exceed any standards
identified in the applicable CMP goals and policies because the adopted rule is
consistent with these CMP goals and policies and because it does not create or have a

direct or significant adverse effect on any coastal natural resource areas.

The commission invited public comment regarding the consistency with the CMP

during the public comment period. No comments were received regarding the CMP.

Effect on Sites Subject to the Federal Operating Permits Program

The commission determined that the adopted new §60.4 could impact sites subject to
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the Federal Operating Permits Program, but only if the executive director decides that a
site's compliance history classification should be reclassified to "suspended" and the
agency is scheduled to act on an application for a new or renewed federal operating
permit for the site prior to the noticed reclassification being set aside or otherwise

ended.

Public Comment

The commission offered a virtual public hearing on January 27, 2022. The comment
period closed on February 1, 2022. The commission received comments from Air
Alliance Houston (AAH), the Texas Association of Manufacturers (TAM), the Texas
Chemical Council (TCC), the Texas Industry Project (TIP), Texas Molecular Holdings LLC
(TMH), and the Texas Oil and Gas Association (TXOGA). AAH generally applauds the
TCEQ for undertaking this rulemaking but urges the TCEQ to make certain changes to
§60.4 as proposed. TAM, TCC, and TXOGA provided their comments in a joint
submittal, and they appreciate the need for the rulemaking but recommend changes to

the rule as proposed. TIP and TMH also recommend changes to the rule as proposed.

Response to Comments

Preamble

Comment 1

Recognizing that the TCEQ stated in the preamble for §60.4’s proposal that a site’s
current compliance history classification may not accurately measure a site’s

performance in light of a significant emergency event, AAH states it is unclear how or
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if such events would be reflected in the site’s “long-term” compliance classification.

Response 1

The commission appreciates the need to ensure significant events are accounted
for in a site’s compliance history. Adopted new §60.4 ensures such events can be
promptly recognized under the compliance history program. Additionally, any
compliance history component resulting from such an event will still be factored
into the site’s calculated scoring and classification, as described by §60.1 and §60.2.
For example, an event may prompt investigation and enforcement processes by the
Office of Compliance and Enforcement, which may conclude with the issuance of a
final enforcement order or court judgment. Such an order or judgment is a
compliance history component, as identified by §60.1(c)(1), and any violations they
contain will be scored and affect the site’s “long-term” compliance history scoring
and classification as outlined in §60.2. If the agency had reclassified the site to
suspended under adopted new §60.4, that reclassification will not impact the
traditional scoring and classification under existing §60.2, and the suspended
reclassification will end once the order or judgment is accounted for as a
compliance history component. No change has been made to the rule in response to

this comment.

Comment 2
TIP recognizes that the TCEQ stated in the preamble for §60.4’s proposal that the rule

“would apply to events beginning or after the effective date of the rule,” but TIP
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recommends an express provision to this effect be added to the rule itself.

Response 2

The commission declines to follow this comment’s recommendation for including in
the rule an express provision to this effect. Including such a provision is not
necessary to effectuate the commission’s intent to apply adopted new §60.4 to
prospective events beginning on or after its effective date. The commission
appreciates that including such a provision in the rule itself would only be relevant
for events occurring near the time of the rule’s effective date, but the provision’s
relevance would decrease as time passes. As stated in the preamble for this rule
adoption, new §60.4 will apply to events beginning on or after the effective date of

the rule. No change has been made to the rule in response to this comment.

General

Comment 3

AAH commented that it applauds the TCEQ for agreeing to undertake the subject
rulemaking, but it asserts that concrete and immediate reforms are needed for the
TCEQ’s compliance systems that center on environmental justice, that they must be a
core priority for the agency, and that they must be fully resourced in the months and

years to come.

Response 3

The commission appreciates this comment and AAH’s support for adopted new
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§60.4. The commission notes that the scope of this rulemaking is limited to the
mechanisms in §60.4 and the function that it will serve—to enable designating a
site’s classification as under review when there has been a significant event and
possibly reclassifying it to suspended if warranted and necessary. The remainder
of AAH’s comment speaks to issues that are outside of this rulemaking’s scope and
accordingly are not addressed here. No change has been made to the rule in

response to this comment.

Comment 4
AAH requests that the TCEQ issue guidance documents to clarify requirements and

expectations as they relate to the adopted new §60.4.

Response 4

The commission appreciates that there may be a future need to develop and
publish guidance that clarify aspects of adopted new §60.4 and its implementation,
but doing so at this time would be premature. Instead, the commission offers
explanation and clarification of adopted new §60.4 through this publishing of the
rule’s preamble and responses to comments. No change has been made to the rule

in response to this comment.

Comment 5
AAH describes several large emergency incidents at industrial facilities in the past few

years to have caused significant impacts to public health and the environment, with
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communities of color and lower-income families bearing a disproportionate burden.

Response 5

The commission appreciates this comment and its expressed concern. The
commission intends that adopted new §60.4 and its mechanisms will help ensure
that the compliance history program enables appropriate designation and
reclassification of compliance history classifications for sites where significant
events occur. Applying §60.4 to such scenarios will entail assessing whether
exigent circumstances exist due to an event at the site, which must include
significant community disruption. Whether a community is significantly disrupted
by an event will be determined on a case-by-case basis. No change to the rule has

been made in response to this comment.

Comment 6

AAH claims that industrial facilities responsible for several large emergency incidents
in recent history have faced minimal scrutiny from the agency, and that the emergency
incidents have largely been considered a cost of doing business. By means of examples,
AAH refers to the compliance history scores and classifications for several sites
regulated by the TCEQ, all of which being sources of or related to recent emergency
incidents, and AAH complains that such scores and classifications are too low or
lenient in light of the events. AAH is concerned that the emergency events will have no

bearing on the review of pending permitting applications for the sites.
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Response 6

The commission appreciates the need for violations associated to significant events
to be accounted for in a site’s compliance history score and classification. Prior to
adopted new §60.4, such violations are reflected in scores and classifications but
not until they result in a compliance history component that is accounted for in the
annual rating and classification process described by existing §60.2. This process
may take many months or even years to conclude, especially if the facts, law, or
regulations relevant to the violations are disputed through contested case hearings
or civil litigation. To remedy this temporal gap, the commission proposed and now
adopts new §60.4, which authorizes compliance history classifications for sites to
be designated as under review immediately following the occurrence of a
significant event that results in exigent circumstances. This rulemaking also
includes a process that requires the agency to evaluate site-specific permitting
applications in light of the event and whether the permit should be granted,
amended, or modified. No change has been made to the rule in response to this

comment.

Comment 7
TIP seeks clarification about the written notices identified in §60.4, as proposed, which
are to be provided to the site’s owner and/or operator. Specifically, TIP asks whether

the notice will be mailed or electronic.



Texas Commission on Environmental Quality Page 22
Chapter 60 - Compliance History
Rule Project No. 2020-049-060-CE

Response 7

Adopted new §60.4 contemplates notices to be issued to site owners and operators
at various stages of the processes for designation and reclassification of a site’s
compliance history classification. The commission appreciates that the notices will
be issued during or immediately following significant events, wherein there is
likely to be urgency for both issuance and successful delivery. For this reason, the
commission agrees that the executive director should issue such notices to the
site’s owner and operator, as readily identifiable through agency records. The
commission intends for these notices to be sent via physical and electronic mail, if

contact information for doing so is readily known in agency records.

If the executive director is unable to issue notice to a site’s owner and operator via
electronic mail because the addresses for doing so are not readily identifiable, the
lack of electronic notice shall not have consequence to subsequent action taken
under adopted new §60.4. Similarly, the executive director’s obligation under §60.4
to provide notice to the relevant site’s owner and operator only requires notice be
issued insofar as addresses for doing so are readily identifiable—there shall be no
consequence to subsequent action taken under adopted new §60.4 if the issued

notice is not actually and successfully delivered to the site’s owner and operator.

Accordingly, the commission has modified language in subsections (a), (b), and (d)
to require notices be sent to both the site’s owner and operator, using addresses

readily identifiable through agency records.
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Comment 8

TAM, TCC, TIP, TMH, and TXOGA recommend that the TCEQ clarify §60.4 to exclude
from consideration extreme weather events, such as those that may result in a rule
suspension under Texas Government Code, Chapter 418 or those that are met with
enforcement discretion by the TCEQ. TAM, TCC, TIP, and TXOGA argue that regulated
entities should have the opportunity to demonstrate that any event or exigent
circumstances at issue arose because of a natural disaster, extreme weather or
catastrophic event, or other circumstances that were unavoidable. TIP also suggests
that §60.4 be included in any list of rules placed in suspension in the event that a
future disaster is declared. TMH references the possibility of a facility being evacuated
due to a hurricane or other natural disaster, and/or a release of pollutants,
contaminants, or other regulated materials occurring due to a utility like natural gas or

electricity becoming unavailable.

Response 8

The commission declines to make any changes to the rule in response to this
comment. Whether a site’s classification is eligible for designation as under review,
or whether the executive director should be authorized to issue a Notice of
Decision to Reclassify should not necessarily be determined by whether the
significant event or resulting exigent circumstances were partially caused by or
related to extreme weather events or other catastrophes. Circumstances beyond

reasonable control such as a natural disaster will be considered on a case-by-case
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basis together with other factors set forth in §60.4. Furthermore, adopted new
§60.4 enables the executive director to issue a Notice of Decision to Reclassify if
there is not sufficient information known about the event and exigent
circumstances to confirm that agency regulatory processes such as permitting and
investigations should proceed normally. The commission encourages the regulated
community to provide context and information to executive director staff that
explains how or why a significant event should be attributed to unavoidable causes
alone—or to any fault of the site’s owner or operator—because such information

will be relevant as to whether mechanisms under §60.4 should apply or proceed.

Regarding the concern about hurricanes prompting evacuations, and the
implication that such scenarios should not trigger an under review designation, the
commission appreciates that evacuations are relevant to adopted new §60.4 only if
they are caused by an actual, unauthorized release of pollutants, contaminants, or
other materials regulated by the agency. Evacuations due to hurricanes would not
satisfy the criterion in subsection §60.4(a)(3)(D)(i) unless they were also caused and
necessitated by an actual, unauthorized release of such pollutants, contaminants, or
other materials. The commission also appreciates that a site’s compliance history
classification may not be designated as under review because of an evacuation
alone; the site’s event must have also resulted in significant community disruption
and an emergency response by a federal or state governmental authority to address

a release.



Texas Commission on Environmental Quality Page 25
Chapter 60 - Compliance History
Rule Project No. 2020-049-060-CE

Insofar as the request that §60.4 be on a list of rules that will be suspended in the
event of a future disaster declaration, the commission is not able to provide a
response at this time, prior to the occurrence of any future disaster declaration or
evaluation of authority and response to occur that would not prevent, hinder, or
delay necessary action in coping with the disaster, as would be relevant under

Texas Government Code, Chapter 418.

Comment 9

TAM, TCC, TIP, TMH, and TXOGA recommend that, before any initial under review
designation occurs, regulated entities have an opportunity to provide information to
the executive director about an emergency event and any resulting exigent
circumstances, such as information that attributes the event or exigent circumstances

to a natural disaster.

Response 9

The commission welcomes and encourages regulated entities to provide context
and information to executive director staff that explains how or why a significant
event should be attributed to unavoidable causes alone, because such information
will be relevant as to whether mechanisms under §60.4 should apply. This would
be true prior and subsequent to any under review designation and any Notice of
Decision to Reclassify. Subsection §60.4(d) states that, at any time prior to filing a
motion for commission review under §60.4(e), a site’s owner or operator may

demonstrate to the executive director that reclassification is not warranted. The
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commission intends §60.4 to encourage such demonstrations be made at any time
prior to the filing of a motion for commission review, which includes periods
during and immediately following an event, potentially prior to an under review

designation.

The commission declines to modify §60.4 in a fashion that would procedurally
delay under review designations until after a site’s owner or operator would have
the opportunity to make a demonstration. The executive director must be able to
immediately designate a site’s compliance history classification as under review
immediately upon an event at the site that results in exigent circumstances. Being
able to do so immediately allows for the executive director to put agency staff and
the public on notice that a qualifying significant event has occurred at the site,
warranting review. Furthermore, the executive director’s authority to immediately
designate a site’s classification as under review is appropriate because regulatory
consequences under adopted new §60.4 do not begin until after the process has

escalated and a Notice of Decision to Reclassify is issued under subsection §60.4(b).

Accordingly, no change to the rule has been made in response to this comment.

Comment 10
TAM, TCC, and TXOGA recommend that the TCEQ consider, as an alternative to the
mechanisms in §60.4, that the traditional compliance history scoring and classification

system in existing §60.2 be made available outside the annual process and as needed
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for a large magnitude event. They argue that this would avoid creating an entirely new

process that places burdens of application entirely on the executive director.

Response 10

The commission appreciates this comment and agrees that there is generally a
benefit to adapting existing, familiar regulatory structures and processes to address
new needs when possible. However, utilizing the traditional compliance history
scoring and classification system in existing §60.2 is not an option to address the
need met by adopted new §60.4. The traditional scoring and classification system
referenced in this comment depends on the existence of compliance history
components, as listed in existing §60.1(c). If such a component resulting from an
event and exigent circumstances is a final enforcement order or court judgment,
the component may not exist for many months or years after the event and exigent
circumstances, leaving the relevant site’s compliance history unaffected in the
interim. Adopted new §60.4 creates a mechanism that closes this temporal gap by
allowing compliance history classifications to be designated as under review
immediately upon certain conditions listed in subsection §60.4(a), and it allows for

escalating reclassification processes if warranted.

The commission also appreciates this comment’s concern for how adopted new
§60.4 allocates its responsibilities, but the commission notes that it does not place
its burdens exclusively on the executive director. To the contrary, the review of

pending permit applications as required by subsection §60.4(c) requires the agency
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overall to take certain actions, site owners or operators may make certain
demonstrations to the executive director under subsection §60.4(d) and file
motions for commission review of the executive director’s decision under
subsection §60.4(e), and the commission may act on any such motion under

subsections §60.4(e)(5) and (e)(6).

No change to the rule has been made in response to this comment.

§60.4(a). Site Reclassification Under Review

Comment 11

TIP supports §60.4(a)’s mechanism of authorizing the executive director to designate a
site’s compliance history classification as under review upon determining that exigent
circumstances exist due to an event at the site. TIP supports how any such designation
would be effective immediately and for a period of 90 days, because it allows the
executive director to address the site’s classification contemporaneously with the
event, thereby informing the public that the classification is being evaluated. TIP also
comments that designating a site’s classification as under review ensures that the
TCEQ and the relevant regulated entity are appropriately focused on incident response

and investigation during the critical period immediately following an event.

Response 11
The commission appreciates this comment and does not make any change to the

rule in response to it.
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Comment 12

AAH proposes that §60.4(a) be revised to allow for the executive director to designate
a site’s compliance history classification as under review even when only one of the
exigent circumstances conditions listed §60.4(a) occurs, as opposed to the proposed
§60.4’s requirement that conditions satisfy three predicates as listed in §60.4(a)(1)-(3).
AAH explains that requiring all three to be met “creates an unreasonable burden” for
starting the under review designation process. AAH questions whether the lack of
emergency response efforts by a federal or state authority makes a significant,
repeated community disruption any less meaningful for the purpose of compliance

history reclassification.

Response 12

The commission appreciates the concern in this comment for communities that are
significantly and repeatedly disrupted by significant events, and it appreciates the
input that there would be value in enabling the executive director to designate site
compliance history classifications as under review under less stringent criteria.
However, the commission also appreciates that the mechanisms for designation and
reclassification in adopted new §60.4 are not the only tools for the agency to
respond to significant events and address actions within its jurisdiction that impact
local communities. Independent of the processes in adopted new §60.4, the agency
retains its existing enforcement authority that enables investigative and

enforcement actions into such matters, through which the executive director may
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seek orders or judgments imposing corrective action or injunctive relief.
Furthermore, when such final enforcement orders or judgments become effective
and result in a compliance history component under existing §60.1(c), the violations
contained therein will be factored into the relevant site’s compliance history score

and classification under existing §60.2.

The commission intends for the compliance history classification processes in
adopted new §60.4 to be reserved for the rare situations in which the predicates of
subparagraphs §60.4(a)(1)-(3) are satisfied and justify action under the rule. No

change to the rule has been made in response to this comment.

Comment 13

TAM, TCC, and TXOGA commented that they strongly support §60.4’s process of an
under review designation occurring prior to and as a prerequisite to any
reclassification to suspended. They believe it would be inappropriate for the agency to
conclude that a significant emergency event was the result of non-compliance with an

agency rule or permit without the under review period first taking place.

Response 13

The commission appreciates this comment. Parties that receive a Notice of Decision
to Reclassify may appeal such decision by filing a motion for commission review of
the executive director’s decision under adopted §60.4(e). This provides sufficient

opportunity for review before a commission decision. Parties may also seek judicial
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review of any final agency action. No change to the rule has been made in response

to this comment.

Comment 14

TAM, TCC, TIP, and TXOGA commented that §60.4(a), as proposed, should be amended
to place a temporal limit on the executive director’s authority to designate a site’s
compliance history classification as under review. TIP recommends that the executive
director’s authority to make such designation be limited to occurring within 60 days of
the event resulting in exigent circumstances, arguing that the designation should be in
the “aftermath” of the event. TAM, TCC, and TXOGA similarly propose a “long-stop
period” of 180 days after the event to make such a designation, stating that it would
afford reasonable opportunity to the executive director for making such a decision and

designation.

Response 14

The commission interprets this comment through the lens of creating more
regulatory certainty by creating a time limit for the executive director to designate
a site’s compliance history classification as under review. The commission
appreciates the value in a proposal like this, so it has modified §60.4(a) to impose a
time limit for the executive director to designate a site’s classification as under
review. However, the commission has determined that it would be appropriate to
set the time limit relative to the onset of exigent circumstances instead of the event

from which they resulted. For example, exigent circumstances under §60.4(a)(1)-(3)
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may arise suddenly because of a long-occurring but unidentified event, like a slow
release of waste that is eventually impactful. As adopted by the commission,
§60.4(a) will require any under review designation of a site’s compliance history
classification to occur no later than 90 days from the start of the exigent

circumstances.

Comment 15

AAH requests clear guidance about what constitutes significant community disruption,
and how cumulative impacts, equity, and environmental justice will play a role in the
analysis of whether a relevant emergency event has caused significant community
disruption. AAH also requests there be “active stakeholder input” about how

communities are impacted by such emergency events.

Response 15

The commission responds to this comment in part by confirming that determining
whether a site’s event has resulted in significant community disruption will be
done on a case-by-case basis, taking into account information that is provided to
and known by the executive director, which meets the elements set forth in
§60.4(a). The commission recognizes that some communities may be susceptible to
significant disruption, and such susceptibility may prove to characterize
circumstances resulting from an event as more exigent. The commission also
responds to this comment by recognizing that communities may be significantly

disrupted in different ways, depending on the specific contexts.
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The commission appreciates the public’s interest in appropriately participating in
the processes included in adopted new §60.4. First, the commission does intend for
adopted new §60.4 to enable the agency’s compliance history program to publicly
provide a more immediate and accurate measure of a site’s performance in light of
an impactful, significant event. Second, the commission encourages the public to
provide its relevant perspective and information to executive director staff and the
commission so that agency decision-making and reviews are better informed. To
this end, the commission recognizes that the public may offer information to the
agency through complaints to local, regional agency offices, the contact information
for which is available on the agency’s public website. The commission also
recognizes that the public may offer information to the commission by filing public
comments on any motion for commission review of the executive director’s
decision, filed by the relevant site’s owner or operator pursuant to subsection
§60.4(e). Third, the commission recognizes that documents submitted to or
generated by the agency for purposes related to application of §60.4 may be
publicly available pursuant to the Public Information Act, unless the documents are
excepted under the act from disclosure requirements by virtue of confidentiality or

privilege.

The commission does reiterate the need for adopted new §60.4 to enable the
executive director to take immediate or otherwise urgent action to designate a site’s

compliance history classification as under review and to escalate and proceed with
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reclassification if necessary. The commission believes the above-described methods
for public participation in applying adopted new §60.4 are the most appropriate so
as to simultaneously enable expedient action by the agency. Accordingly, no

changes have been made to the rule in response to this comment.

Comment 16

TAM, TCC, and TXOGA recommend that §60.4(a) be modified to define what type of
event may qualify as causing exigent circumstances that are relevant or operative
under the rule. They reference language from the preamble published with the TCEQ’s
proposal for the rule, pointing to “a significant emergency event at the site, such as a
major explosion or fire that causes major community disruption.” They recommend
this definition be incorporated into §60.4(a) to define “event,” or using it to replace the

phrase “significant community disruption” as proposed for §60.4(a)(1),

Response 16

The commission responds to this comment by explaining that the focus of the
inquiry and decision-making under subsection §60.4(a) will be not on the event at
the site but on whether and how it resulted in significant community disruption,
emergency response by a federal or state governmental authority to address an
actual, unauthorized release, and other urgent consequences as listed in subsection
§60.4(a)(3). Focusing the inquiry and determination on the exigent circumstances
instead of the event from which they resulted ensures that events of different

natures that are similarly, sufficiently, and critically impactful are considered in an
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appropriate fashion. Accordingly, no changes have been made to the rule in

response to this comment.

Comment 17
TIP proposes to qualify the criterion in §60.4(a)(1), concerning “significant community

disruption” to require that the disruption be to a “surrounding” community.

Response 17

The commission appreciates this comment and proposal, and the commission
confirms that its intent for evaluating whether there is “significant community
disruption” will be a matter of assessing impacts to local, surrounding
communities. That being said, the commission declines to expressly incorporate
“surrounding” into §60.4(a)(1), because the term “surrounding” is implied within the

term community itself. No changes have been made in response to this comment.

Comment 18

TIP proposes to provide additional definition to qualify operative “significant
community disruption” in §60.4(a)(1) to be when it is “a direct result of a catastrophic
emergency event at the site with a significant environmental impact, such as a major

fire or explosion.”

Response 18

The commission responds to this comment by confirming that the broad language
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of “significant community disruption” in subparagraph §60.4(a)(1) is intended to
allow for consideration of community disruptions in a broad variety of contexts,
with determinations being made on a case-by-case basis. The commission declines
to incorporate the additional definition and qualifications as proposed in this
comment, because doing so may unintentionally limit whether community
disruptions can be considered as resulting from the site’s event. First, the qualifier
may limit application if the disruption is removed from the event by distance or
time but nevertheless causally connected to the event. Second, the qualifier may
restrict the executive director from acting on the authority in adopted new §60.4 in
situations where the onsite event is not a catastrophic emergency but the resulting
circumstances prove to be impactful and exigent, where the exigent circumstances
are documented and known but not whether they have resulted in “environmental
impact,” and where the event results in exigent circumstances but is somehow
qualitatively different than a major fire or explosion. No changes have been made

to the rule in response to this comment.

Comment 19

TAM, TCC, and TXOGA recommend the TCEQ change language in §60.4(a)(2) as
proposed, so that the federal or state authority must be “engaged in an active
emergency” for the emergency response at issue in that subsection to be operative

under the rule.
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Response 19

The commission responds to this comment by confirming that the broad language
in subsection §60.4(a)(2), concerning “emergency response by a federal or state
authority to address an actual, unauthorized release” sufficiently implies an
immediate and active emergency response. Accordingly, no changes have been

made to the rule in response to this comment.

Comment 20

TIP proposes that §60.4(a)(2) be amended to require the relevant emergency response
to be “immediately” following the event’s release of pollutants, contaminants, or other
materials regulated by the agency, and that the rule explicitly require the responding

federal or state authority to be “governmental.”

Response 20

The commission responds to this comment by confirming that the broad language
in §60.4(a)(2) sufficiently implies an immediate and active emergency response.
However, the commission does recognize and agree that emergency response
efforts as described in subsection §60.4(a)(2) would always be by governmental
actors, which does include contractors or other parties acting on behalf of the
federal or state government. The commission also recognizes that subsection
§60.4(a)(3)(A) uses similar language but specifically identifies “federal or state
governmental authority,” so the commission has modified subsection §60.4(a)(2) to

require the emergency response at issue be by a “federal or state governmental
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authority.”

Comment 21

TAM, TCC, and TXOGA recommend that language in §60.4(3)(D)(i) concerning
evacuations be qualified to exclude evacuations from the sites where the emergency
events occur, arguing that sites experiencing emergency events will often conduct
partial or complete evacuations out of an abundance of caution. TIP also recommends
that operative evacuations be limited to “off-site” places of employment or other

locations, offering schools as an example.

Response 21

The commission appreciates the concern that subsection §60.4(a)(3)(D)(i) could be
triggered by a partial or complete evacuation of a regulated site performed out of
an abundance of caution, and it recognizes a qualitative distinction between any
such evacuation and any evacuation of off-site persons. Accordingly, the
commission has modified §60.4(a)(3)(D)(i) to qualify relevant evacuations to be of
off-site persons. The commission’s modification does not add any examples for off-
site locations, such as schools, because such addition is not substantively

necessary.

Comment 22
TAM, TCC, and TXOGA also recommend that language in §60.4(a)(3)(D)(i) concerning

evacuations be qualified to require relevant evacuations be of a substantial number of
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persons, arguing that minimal evacuations in remote or less populated areas not be

considered.

Response 22

The commission has determined that qualifying relevant evacuations more than
what is proposed and for off-site locations may unintentionally restrict the
executive director from acting under subsection §60.4(a) when warranted by
specific contexts and exigent circumstances. Instead of qualifying the types of
evacuations that may be relevant under subsection §60.4(a)(3)(D)(i), the commission
determined that it would be better to gauge the evacuation’s impact by considering
it together with whether a community was significantly disrupted and emergency
response efforts by the federal or state governmental authority were needed.

Accordingly, no changes to the rule were made in response to this comment.

Comment 23

Several commenters are concerned about the inclusion of “shelters in place” as an
operative condition in subsection §60.4(a)(3)(D)(ii). TAM, TCC, and TXOGA contend that
directives to shelter in place are often a precautionary measure in minor incidents, and
using their occurrence as a criterion to define exigent circumstances could effectively
discourage regulated entities from issuing them when there is only a potential risk of

exposure to a community because of a minor incident.
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Response 23

The commission appreciates this comment’s concern about subsection
§60.4(a)(3)(D)(ii) using sheltering in place as a potential criterion to determine the
occurrence of exigent circumstances due to an event at a site. Directives to shelter
in place can be issued by site owners or operators as described in the comment,
often as a safety precaution, instead of in response to an actual, unauthorized
release of pollutants, contaminants, or other materials regulated by the agency. The
commission appreciates that the regulated community is concerned that directing
persons to shelter in place as a safety precaution could inadvertently trigger the
executive director to designate a site’s compliance history classification as under

review.

However, the commission also recognizes that sheltering in place, be it by directive
or otherwise, can occur in response to an actual, unauthorized release of pollutants,
contaminants, or other materials regulated by the agency, and the occurrence of
any sheltering in place may be an indication of the scope of an event’s community
disruption and the danger that any release has imposed upon the environment and
nearby persons. Accordingly, the commission has determined that sheltering in
place should remain as a potential criterion to define exigent circumstances under
subsection §60.4(a)(3), with the condition that it was in fact caused in whole or in
part by an actual, unauthorized release of pollutants, contaminants, or other
materials regulated by the agency. The commission notes that for conditions to

qualify as exigent, the onsite event at issue must have also resulted in significant
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community impact and emergency response by federal or state governmental
authority to address the release. The occurrence of any sheltering in place may
very well inform whether any community was significantly disrupted, but the

commission does not intend for that to necessarily be the case.

Comment 24

TAM, TCC, and TXOGA request that, if sheltering in place remains a relevant criterion
to define exigent circumstances, in subsection §60.4(a)(3)(D)(ii) as proposed, that
sheltering in place be qualified to require a minimum timeframe (e.g., lasting more
than 12 hours) and that sheltering in place at places of employment be restricted to
exclude the sites where the emergency events occurred. TIP similarly recommends that
the relevant sheltering in place be limited to those occurring for more than 24 hours

and at off-site locations.

Response 24

The commission refers to its response to Comment 23 to explain why it determined
that sheltering in place should remain a potential criterion to define exigent
circumstances, as proposed and herein adopted for subsection §60.4(a)(3)(D)(ii).
Furthermore, the commission has considered whether to modify this subsection to
qualify relevant sheltering in place to be limited to those occurring for more than a
certain number of hours or at offsite locations. After due consideration, the
commission has determined that placing a minimum time limit as a qualifier for

this criterion would be problematic because it may restrict or prevent the executive
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director from designating a site’s compliance history classification as under review
if its event, amongst other results, causes a sheltering in place of persons that is
brief but highly impactful for those affected. By means of example, an event
causing a brief sheltering in place in a highly populated area in the middle of the
day could prove to be more impactful and disruptive than one causing a sheltering

place at a less populated area or in the middle of the night.

Instead of temporally qualifying which sheltering in place should be relevant for
the purposes of subsection §60.4(a)(3)(D)(ii), the commission confirms that the
criterion must be caused in whole or in part by an actual, unauthorized release and
considered together with whether the event also resulted in significant community

disruption and emergency response as required.

However, and upon review of the concern expressed in this comment, the
commission has determined that it would be appropriate to modify §60.4(a)(3)(D)(ii)
to qualify relevant sheltering-in-place to be of off-site persons. Such sheltering-in-
place off-site is qualitatively different than those that occur onsite without
significant community impact. Accordingly, §60.4(a)(3)(D)(ii) is modified to limit
relevant sheltering-in-place to be off-site of the location where the event in question

occurred.
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Comment 25

TMH commented that it is concerned with §60.4(a)(3)(D)(ii) using sheltering in place as
a potential criterion to define exigent circumstances, stating that regulated entities
sometimes issue such directives when a separate, neighboring facility provides
notification of an event that is “currently contained to the facility but has the potential
to impact others outside the facility.” To prevent a site’s classification from being
designated as under review, when the site is nearby but otherwise unrelated to an
emergency event, TMH recommends subsection §60.4(a)(3)(D)(ii) be clarified to qualify
relevant sheltering in place to those “recommended by the event facility, incident

command, or local authorities.”

Response 25

As stated in responses to previous comments, the commission determined
sheltering in place, caused in whole or in part by an actual, unauthorized release, is
a relevant and appropriate criterion to potentially determine whether
circumstances resulting from an event are exigent. Additionally, the commission
notes that the executive director’s authority under subsection §60.4(a) to designate
a site’s compliance history classification as under review is limited to doing so for
sites where the events at issue occurred. The exigent circumstances resulting from
the onsite event may have occurred at offsite locations, but the event must have
occurred at the site for which the executive director places the classification under

review. No changes were made to the rule in response to this comment.
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Comment 26
TIP recommends that subsection §60.4(a)(3)(D)(ii) be modified to qualify relevant
sheltering in place and be limited to those for which a federal, state, or local

governmental authority issues a mandatory order.

Response 26

The commission declines to make the change requested in this comment. For the
reasons stated in responses to previous comments, the commission recognizes and
appreciates that sheltering in place is often directed or advised as a safety
precaution instead of in response to actual, unauthorized releases of contaminants,
pollutants, or other materials regulated by the agency. The commission also
understands that directives or advice to shelter in place may be issued by regulated
entities or governmental bodies. After consideration of these issues and how the
criterion in subsection §60.4(a)(3)(D)(ii) should be stated, the commission
determined it best to broadly look to whether the sheltering in place occurred in
response to an active unauthorized release of pollutants, contaminants, or other
materials regulated by the commission, rather than how any directive or advice to
do so was issued and by whom. This approach would not restrict the executive
director’s authority when needed to designate a site’s compliance history
classification as under review in situations where people are sheltering in place but
directives have not been issued. Accordingly, no changes to the rule were made in

response to this comment.
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Comment 27
TAM, TCC, and TXOGA recommend the TCEQ consider modifying §60.4(a)(3)(D)(iii) so
that relevant traffic hazards and interference with normal use of navigable waterways,

railways, or roads be limited to those that are “significant.”

Response 27

The commission has considered whether to incorporate a qualification as proposed
into the criterion for subsection §60.4(a)(3)(D)(iii), but the commission has
determined that the significance under this subsection of any traffic hazards or
interference with normal use of navigable waterways, railways, or roads is already
a factor in determining whether the site event’s resulting circumstances caused
significant community impact. Furthermore, phrasing of this subsection is aligned
with language in existing TCEQ rule, Section 101.5, Traffic Hazard. Accordingly, no

change has been made to the rule in response to this comment.

Comment 28
TIP requests that subsection §60.4(a)(3)(D)(iii) be modified to temporally qualify
relevant traffic hazards or interferences with normal uses of navigable waterways,

railways, or roads to only those that last for more than 72 hours.

Response 28
For reasons similar to those in its response to Comment 27, the commission

declines to incorporate the changes proposed in this comment. The commission
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intends that it would be appropriate for the executive director to designate a site’s
compliance history classification as under review if an event at the site results in
significant community disruption, emergency response by federal or state
governmental authority to address a release, and caused a traffic hazard or
interference with the normal use of a navigable waterway, railway, or road. The
commission’s determination would not change if the traffic hazard or interference
were for 72 hours or less so long as the circumstances resulting from the onsite
event still meet the other criteria in subsections §60.4(a)(1) and (2). Accordingly, no

change to the rule has been made in response to this comment.

Comment 29

TAM, TCC, TIP, and TXOGA recommend that the TCEQ amend subsection
§60.4(a)(3)(D)(iv) as proposed to define “injury” beyond simply being directly
attributable to the subject event’s release of pollutants, contaminants, or other
materials regulated by the TCEQ. They recommend the TCEQ consider incorporating
terminology from the Occupational Health & Safety Administration (OSHA) for
reportable injuries, which would restrict injuries relevant to subsection
§60.4(a)(3)(D)(iv) to those that result in in-patient hospitalization, amputation, or loss
of an eye. TIP similarly comments that §60.4(a)(3)(D)(iv)’s “injury” be narrowed so that

only those that are “serious” would qualify.

Response 29

The commission appreciates the suggestion in this comment to qualify which
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injuries directly attributable to a release of pollutants, contaminants, or other
materials regulated by the agency would be relevant for the purpose of potentially
defining exigent circumstances under subsection §60.4(a). After due consideration,
the commission has decided it would be best to gauge this criterion not with an
additional qualifier as proposed but instead in combination with the other factors in
subsections §60.4(a)(1) and (2) that define whether circumstances resulting from an
onsite event rise to the level of being exigent and operative under the rule. This
approach keeps the inquiry of whether circumstances are exigent based on factors
relating to significant community impact and disruption and on the need for a
federal or state governmental authority to perform emergency response to address
an active unauthorized release of a pollutant, contaminant, or other material
regulated by the commission. The commission has decided including an additional
qualifier may also unintentionally place the commission in a circumstance of
weighing or judging serious individual injuries. A general qualifier of significance
is already an element of consideration which will appropriately guide the
commissions considerations. Accordingly, no changes to the rule have been made

in response to this comment.

§60.4(b). Notice of Decision to Reclassify

Comment 30

TAM, TCC, and TXOGA comment that subsection §60.4(b) as proposed does not offer
sufficient opportunity for regulated entities to meet with the executive director and

provide information to show that reclassifying a site to suspended is not warranted.
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They recognize that subsection §60.4(d) as proposed does afford such an opportunity
to meet with the executive director, but they interpret it to only provide the
opportunity after the executive director has issued a Notice of Decision to Reclassify.
They request §60.4(b) be amended to allow for such a meeting upon the designation of

a site’s compliance history classification as under review.

Response 30

The commission appreciates this comment, but it notes that subsection §60.4(d)
states that, at any time prior to filing a motion for commission review under
§60.4(e), a site’s owner or operator may demonstrate to the executive director that
reclassification is not warranted. The commission intends §60.4 to encourage such
demonstrations be made at any time prior to the filing of a motion for commission
review, which includes periods during and immediately following an event,
potentially prior to an under review designation. No changes to the rule have been

made in response to this comment.

Comment 31

TIP recommends that, when deciding whether to issue a Notice of Decision to
Reclassify a site to suspended, subsection §60.4(b) should require the executive
director to consider two factors beyond the criteria that qualified the site’s
classification to have been placed under review. First, TIP recommends the executive
director to consider whether there is or was “an actual and sustained impact to human

health and the environment.” Second, TIP recommends the executive director consider
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whether there is or was a “continued use of significant federal resources to respond to
the event, such as an incident command system.” TIP argues that consideration of
these factors would better distinguish contexts that warrant designating a site’s
classification as under review from those that additionally warrant further action

under the rule.

Response 31

The commission understands and appreciates the interest to distinguish contexts
that warrant designating a site’s compliance history classification as under review
from those that justify issuing a Notice of Decision to Reclassify and possibly result
in reclassifying the site at issue as suspended. However, and instead of placing
additional criteria into subsection §60.4(b) that would categorically distinguish
between those two contexts, the commission intends for new, adopted §60.4 to
authorize the executive director to issue a Notice of Decision to Reclassify if
information known or discovered since an under review designation reflects that
reclassification and its consequences are appropriate and needed. The commission
recognizes that information about the cause of the site event that resulted in
exigent circumstances may not be known during or immediately following the
event, but it may be discovered or understood in the weeks or months that follow.
As such information becomes known, including whether the event in question was
caused through any fault of the site’s owner or operator, the executive director will
have better insight as to whether the event and its exigent circumstances were so

significant and impactful that issuance of a Notice of Decision to Reclassify is
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appropriate and warranted.

The commission’s decision to not place additional criteria in subsection 60.4(b) is
further justified by recognizing that issuance of a Notice of Decision to Reclassify
may be appropriate and needed if the cause of the site’s event remains unidentified
or unresolved, thereby posing a danger or recurrence even if the initial phases of

the subject event, community disruption, and emergency response have ended.

For these reasons as stated, no changes have been made to the rule in response to

this comment.

Comment 32

TIP requests modification of subsection §60.4(b), and ostensibly language in §60.4(a),
so that the period for the executive director to decide whether to issue a Notice of
Decision to Reclassify, after having designated the current classification as under
review, would not begin until 90 days after the designation. This would be as opposed
to the period as stated in proposed subsections §60.4(a) and (b), which begins 30 days
after the designation and lasts until the 90th day after the designation. TIP contends
that forcing a decision by the executive director prior to 90 days after the initial
designation would prevent the TCEQ and the regulated entity from focusing attention

on the event itself.
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Response 32

The commission agrees with this comment insofar as recognizing the importance of
the TCEQ and regulated entities focusing attention on site events that result in
exigent circumstances and on the needed and appropriate responses to such
events. However, the commission also recognizes that a principal goal for this
rulemaking is to authorize and enable the executive director to designate a site’s
compliance history classification as under review immediately upon or after the
occurrence of an event that results in exigent circumstances. Affording to the
executive director the authority to make such designation immediately creates a
tool in the compliance history program that provides a better and more accurate
measure of such sites’ performance in light of significant events, and it makes the
compliance history program a more effective tool to provide oversight and ensure
regulatory consistency. The commission notes that the processes required in
subsection §60.4(c), regarding review of permitting applications, is a principal way
that the agency will ensure that its own processes are appropriately accounting for

the event at issue.

Balancing these interests, the commission has determined that it is appropriate for
subsections §60.4(a) and (b) to enable immediate designations of compliance
history site classifications as under review and then allow for issuance of any
Notice of Decision to Reclassify to occur no sooner than 30 days and not later than
90 days after the under review designation. No changes to the rule have been made

in response to this comment.
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Comment 33

TMH similarly commented that the proposed period for the executive director to
decide whether to issue a Notice of Decision to Reclassify, i.e., 30 to 90 days after
designating a site’s classification as under review, would be insufficient. TMH argues
that the root cause of any emergency event should be considered when deciding
whether to issue a Notice of Decision to Reclassify, that scientific, root cause analyses
will likely take more than 90 days to conclude, and that action under subsection

§60.4(b) should not occur before the emergency event’s root cause is known.

Response 33

The commission responds to this comment in part by referring to the information
in its response to Comment 32. Additionally, the commission appreciates the
commenter’s perspective that root cause analyses should be considered prior to
issuance of any Notice of Decision to Reclassify and potential reclassification to
suspended. However, and as the comment describes, root cause analyses may take
more than 90 days to conclude, and delaying the issuance of any Notice of Decision
to Reclassify beyond 90 days after an under review designation would be
counterproductive to a principal goal for this rulemaking: providing a more
immediate measure of a site’s performance, thereby making compliance history a
more effective tool to provide oversight and ensure regulatory consistency. The
commission recognizes that the information in a root cause analysis may be

relevant to the review of the decision to reclassify, and to any showing under
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subsection §60.4(h)(1)(B) that a suspended reclassification should end, so the
commission urges such information to be shared with the executive director when

it is available.

For these reasons, no change to the rule has been made in response to this

comment.

Comment 34

TMH believes that any decision about whether to issue a Notice of Decision to
Reclassify a site should be made by providing consideration to factors beyond the
subject emergency event and resulting exigent circumstances. For example, TMH
contends careful consideration should be provided to the site’s existing compliance
history, the circumstances that lead to the event, the frequency of inspections by the
TCEQ, and if there have been other events at the site. TMH contends that for this
decision, sites with better compliance history scores or “exemplary performance”

should be viewed more favorably than those with worse scores.

Response 34

The commission recognizes that regulated entities are interested and motivated to
maintain favorable compliance history scores and classifications. This rulemaking
is expressly focused on the exigent circumstances resulting from a significant
event, and how the significance, urgency, and impact of those exigent

circumstances independently demand treating the relevant site’s compliance
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history classification in a manner differently than currently allowed under the
compliance history program. The commission appreciates that when determining
whether to issue a Notice of Decision to Reclassify, subsection §60.4(b) does
require consideration of any available information concerning whether the event in
question was caused through any fault of the site’s owner or operator; such
consideration may be informed by information known that had garnered a

favorable site compliance history score or classification.

No changes to the rule have been made in response to this comment.

§60.4(c). Evaluation of Permit Applications

Comment 35

AAH proposes that, if the executive director has issued a Notice of Decision to
Reclassify a site’s compliance history, §60.4(c) be modified to exclude the option for
the Commission to outright approve a permit for a site. AAH contends the only
options should be to approve the permit with changes or deny the application, on the
basis that an unauthorized emission event should require evaluation of the incident

and recommendations for improving safety using the best available technology.

Response 35
The commission appreciates the concern expressed in this comment, and
subsection §60.4(c) as proposed and adopted does allow for the agency to approve

the permit in question, approve it with changes, or deny the permit, depending on
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the results of evaluating the permit application in light of the significant event in
question. The commission recognizes that reviewing a permit application in light of
the event in question may very well demonstrate that the permit should not be
issued or should only be issued with additional requirements included. The
commission also recognizes that the operations sought in the permit may prove to
be unrelated to the event or its causes, and that there are contexts in which the
most protective actions moving forward require the issuance of the permit under
consideration. Whether and how a permit issuance would be appropriate or legally
required after evaluating the application in light of the event will depend on the
specific context of the event and the operations that would be authorized by the

permit.

No changes were made to the rule in response to this comment.

Comment 36

TAM, TCC, TIP, and TXOGA express concerns about subsection §60.4(c)’s restriction on
the agency taking action to issue, renew, amend, or modify a permit specific to a site
for which the executive director has issued a Notice of Decision to Reclassify. They
contend that this restriction exceeds the TCEQ’s statutory authority under Tex. Water
Code, Chapter 5, even though the restriction is qualified to apply only until the agency
has reviewed the application for such permitting action in light of the event that
resulted in exigent circumstances, and only if the agency is not otherwise legally

obligated to act. As an alternative to this restriction, TAM, TCC, and TXOGA
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recommend subsection §60.4(c) be modified to impose an affirmative obligation on the
agency to consider the exigent circumstance that caused the Notice of Decision to
Reclassify or resulting suspended classification. Similarly, TIP recommends the
procedural prohibition on taking action be replaced with a simpler obligation on the

agency to evaluate the application in light of the emergency event.

Response 36

The commission has considered the concerns and arguments contained in this
comment, but the commission disagrees that it would exceed its statutory authority
by promulgating and implementing a rule with the processes and requirements in
subsection §60.4(c). To the contrary, the Texas Water Code requires the commission
to consider the compliance history of a regulated entity when taking action on a
permit application subject to the compliance history program, and it requires the
commission to issue rules that ensure compliance history is used for permitting
decisions. See Tex. Water Code §5.754(e)(1) and (i). The commission is also charged
with developing standards for evaluating and using compliance history in a way
that ensures regulatory consistency, including standards that establish a system of
classifications. Tex. Water Code §5.753(a) and 5.754(a). Through the issuance of
adopted new §60.4, the commission better effectuates the statutory purpose of its
compliance history program by ensuring its classifications can provide a more
immediate and accurate measure of a site’s performance in light of an event, and by
making compliance history a more effective tool to provide oversight and ensure

regulatory consistency for sites where such events occur.
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Additionally, the commission’s substantive permitting authorities require
considering whether there is any indication or concern that issuing a permit would
contravene or interfere with the commission’s statutory charges to safeguard the
environment and the public’s health and property. See, e.g., Tex. Health & Safety
Code §361.002, §361.011, §382.002, and §382.0518(b)(2); and Tex. Water Code
§26.011 and §26.027. The commission has determined that such statutory charges
authorize it to require review of the application in light of the event before the
agency takes action to issue, renew, amend, or modify a permit specific to the site.
The commission does not intend for this procedural requirement in subsection
§60.4(c) to necessarily delay the agency taking action on any pending permitting
application. The purpose is to ensure that the operations that would be authorized
by the permit are appropriate in light of the event, and the procedure in §60.4(c)

helps ensure the agency will be better positioned to consider all relevant factors.

The commission also disagrees with this comment’s recommendation that
paragraph §60.4(c) include an obligation for the agency to review a permitting
application in light of the event without a procedural requirement for doing so
prior to taking action. Procedurally requiring a review of the application in light of
the event, and imposing a qualified prohibition for taking action on the application
prior to doing so, ensures the agency will be better positioned to evaluate whether
the event presents any indication or concern that continued operations at the site

would endanger the environment or the public’s health or property.
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For these reasons, no changes have been made to the rule in response to this

comment.

Comment 37

TIP recommends that any additional review of a pending permit application, under
subsection §60.4(c), be limited to those applications that would authorize operations
with a direct link or nexus to the subject emergency event by media or related

pollution control equipment process.

Response 37

The commission appreciates that the reviewing obligations in subsection §60.4(c)
will be identifiably relevant for applications that would authorize operations with a
direct link to the subject event, be it through related media or pollution control
equipment processes. The commission also recognizes that the relevancy and
association may not be readily identifiable prior to reviewing the application in
light of the event, or prior to the event or exigent circumstances resolving, or prior
to investigations into the matter being underway or complete. The commission
intends for the review required by subsection §60.4(c) to confirm or reveal whether
there is any association between the event and the operations sought to be
authorized. For these reasons, no change to the rule was made in response to this

comment.
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Comment 38

TIP is concerned that subsection §60.4(c) could function as an impediment to
permitting efforts unrelated to the emergency event or resulting exigent
circumstances, hindering appropriate response and recovery efforts. TIP suggests that,
rather than focusing on permitting actions, the TCEQ could respond to such an

emergency event by imposing consequences related to compliance and enforcement.

Response 38

As stated in the preamble to this rule’s proposal, “he purpose of the required
evaluation of pending permit applications is not to pause, prolong, or stop
permitting actions that are appropriate in light of the event.” The purpose is to
ensure that the operations that would be authorized by the permit are appropriate
in light of the event, and the procedure in subsection §60.4(c) helps ensure the
agency will be better positioned to consider all relevant factors. Furthermore, the
commission does not intend for the procedure in subsection §60.4(c) to create
problematic obstacles for issuing permits appropriate and necessary to address or
respond to the event or its resulting exigent circumstances. Lastly, the commission
confirms that any site reclassified to suspended, for the duration of the
reclassification, shall be treated as an unsatisfactory performer for the purposes of
existing §60.3, which includes additional and unannounced investigations as well as

any additional oversight necessary to improve environmental compliance.

Accordingly, no change to the rule was made in response to this comment.
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§60.4(d). Demonstration that Reclassification Not Warranted

Comment 39

AAH agrees that regulated entities should have the opportunity to demonstrate to the
executive director that reclassification is not warranted, but AAH comments that such
submitted information and the executive director’s subsequent decision must be
shared with the public. AAH requests that this process encourage public engagement
and that information shared by the regulated entities should be shared with affected

communities.

Response 39

The commission agrees that public information received or generated by the TCEQ,
unless excepted from disclosure requirements under the Public Information Act by
virtue of confidentiality or privilege, should be made available to the public. To that
end, members of the public are welcome to submit Public Information Act requests
for such information, including any notices issued by the executive director to site
owners or operators, and the TCEQ will respond to and comply with such requests

as required and according to the procedures in the Public Information Act.

Separately, the public may participate in different ways with the mechanisms
within adopted new §60.4. For example, the public is welcome to provide its
information and perspective about significant events or emergency circumstances

that are potentially exigent. Any motion for commission review of a Notice of
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Decision to Reclassify, filed pursuant to subsection §60.4(e), shall be a viewable and
public document and one for which the public may file comment and perspective.
Lastly, the commission or general counsel may schedule the motion for

consideration at a commission meeting, which would be open to the public.

No changes to the rule were made in response to this comment.

§60.4(e). Motion for Commission Review of the Executive Director’s Decision.
Comment 40

TIP recognizes that an owner or operator of a site for which the executive director has
issued a Notice of Decision to Reclassify has the option to file a motion for the
commission to review the decision, but TIP requests modifying subsection §60.4(e) as
proposed so as to disallow the Commission from overturning the motion by operation

of law. TIP requests the Commission be required to take action on any such motion.

Response 40

The commission has considered the request in this comment but decided not to
amend subsection §60.4(e) as proposed. When a site owner or operator files a
motion for commission review of the executive director’s decision, pursuant to
subsection §60.4(e), the motion may be considered and acted upon at a public
meeting, or it may be considered but allowed to be overturned by operation of law.
The commission has determined that this is an appropriate structure to allow for

but not require action at a commission meeting, and one for which there is
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precedent in similar processes. This established structure also helps avoid
complications that could occur in the unlikely event that the commission were
unable to take action to deny a motion at a properly scheduled commission

meeting.

No changes were made to the rule in response to this comment.

§60.4(g). Effects of Reclassification

Comment 41

AAH requests clarification as to the effect of being “treated as an unsatisfactory
performer” if a Site’s compliance history is reclassified to suspended. AAH is
concerned that a site reclassified to suspended could still seek permits and continue

operating.

Response 41

In response to this comment, the commission refers to the consequences listed in
existing §60.3 for being classified as an unsatisfactory performer. As categorized in
§60.3, these consequences pertain to permitting, investigations, enforcement, and
participation in innovative programs. Sites that are reclassified to suspended under
adopted new §60.4 will be subject to these requirements and considerations
applicable to unsatisfactory performers for the duration of their suspended status.
However, and as stated in adopted new §60.4(g)(2), authorizations otherwise

prohibited by §60.3(a)(3)(A)(i) and (ii) may be made or kept available for a
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reclassified site if its owner or operator makes a sufficient demonstration that it
would be appropriate for responsible operation and response to the event and
exigent circumstances. The commission intends that the executive director will
hold the discretion to determine whether such a demonstration is sufficient. No

changes to the rule were made in response to this comment.

Comment 42

AAH proposes that TCEQ implements requirements for an increased frequency of
regular inspections of sites that “begin the process of reclassification” and continuing
until the suspended reclassification ends. AAH similarly proposes TCEQ consider
mandating an increased frequency of third-party inspections, such as for leak
detection and repair (“LDAR”), nondestructive testing, and other, similar, relevant
services. AAH contends such increased inspection scrutiny will better ensure

compliance and make disastrous incidents less likely to occur.

Response 42

The commission has considered this comment and notes that sites reclassified to
suspended, because they will be treated as unsatisfactory performers for the
purposes of existing §60.3, will be subject to increased and unannounced
investigations and generally additional oversight necessary to improve
environmental compliance. The commission also appreciates that the TCEQ’s
regulatory response to violations of statutes, rules, permits, and orders within its

enforcement jurisdiction continues to include enforcement authority, as described



Texas Commission on Environmental Quality Page 64
Chapter 60 - Compliance History
Rule Project No. 2020-049-060-CE

in Chapter 7 of the Texas Water Code. Enforcement authority continues to include
the ability to pursue civil court remedies including injunctive relief, through
temporary restraining orders and, after notice and hearing, a temporary or
permanent injunction. The commission has determined that it would not be
necessary to modify subsection §60.4(g) as requested to achieve its goals or
effectuate the purpose of this rulemaking. Accordingly, no change to the rule has

been made in response to this comment.

Comment 43

Speaking to the proposed consequences of a site being reclassified to suspended, “TIP
objects to the regulatory construct of ‘treated as unsatisfactory,”” arguing that it is
overly broad and should recognize the status or classification of the site prior to the
emergency event’s occurrence. Further, TIP contends that an “unsatisfactory”
classification should be reserved for those sites that accrued enough compliance
history points to garner a score of 55 points or more, as per the current rating and
classification system governed by §60.2 and authorized by Texas Water Code
§5.754(c). TIP also comments that a subject emergency event may result from causes
independent of the owner or operator’s compliance-related activities, which are at the
heart of the current rating and classification system. For these reasons, TIP
recommends the sites should not simply “be treated as an unsatisfactory performer;”
TIP recommends the TCEQ instead utilize its existing authorities to increase
investigations, perform unannounced investigations, and establish other, additional

oversight.
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Response 43

The commission appreciates the concern expressed in this comment and recognizes
that the standards enacted by the TCEQ in the current compliance history program
do reserve unsatisfactory classifications for sites that accrue enough compliance
history points to result in a score of 55 points or more. Through adoption of new
§60.4, and its mechanisms that include treating sites reclassified to suspended as
unsatisfactory performers under existing §60.3, the commission is creating a new
compliance history standard and classification that promotes regulatory
consistency through quick action for significant events that already and otherwise
demand urgent agency responses. The commission has also determined that even
though a suspended reclassification will not impact the site’s underlying
compliance history score, it is appropriate to utilize the pre-existing consequences
listed in §60.3 for unsatisfactory performers and, with the qualification contained
in adopted new §60.4(g)(2), subject sites reclassified to suspended to the same
consequences. Imposing such consequences on sites reclassified to suspended is
appropriate because of the acute significance, impact, and danger brought about by
the event. The commission does intend that imposing such consequences on a site
because of a reclassification to suspended will be rarely needed and reserved for
sites with events resulting in significant community disruption that experience

rare, extreme emergencies.
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Comment 44

TIP requests that, for any sites “treated as unsatisfactory” under subsection §60.4(g) as
proposed, the TCEQ clarify the “interplay” of §60.4(c) and (g), and existing
§60.3(a)(3)(A), relating to the prohibition on sites classified as unsatisfactory
performers from obtaining and/or maintaining TCEQ permit authorizations issued
under Chapters 116 or 205 of the TCEQ’s rules. TIP expresses concern that a site may
be ineligible for issuance of a flexible permit under Chapter 116 or a general permit
under Chapter 205 if it is reclassified to suspended. TIP urges the TCEQ to not let

§60.4(g) mandate denial or suspension of such permit applications.

Response 44

The commission recognizes the concern in this comment that sites reclassified to
suspended may be subject to a suite of permitting restrictions for the duration of
the reclassification. This would include continued permit review requirements
under subsection §60.4(c) to ensure any pending permitting action is appropriate in
light of the event, restrictions on the ability to obtain or renew a flexible permit
under Chapter 116 or authorization to discharge under a general permit issued
under Chapter 205 of the TCEQ’s rules, or the maintenance of any such discharge
authorization that had been issued through Chapter 205. The commission has
determined that these and others listed in existing §60.3(a) are appropriate
permitting restrictions for sites that experience significant events resulting in
significant community disruption. The commission does recognize that these

permitting restrictions are substantial, but they are likely warranted and justified to



Texas Commission on Environmental Quality Page 67
Chapter 60 - Compliance History
Rule Project No. 2020-049-060-CE

ensure the TCEQ satisfies its statutory charges to protect the environment and
human health and property. The commission also intends that the benefit to
escaping these permitting restrictions be an incentive for site owners or operators
to diligently and thoroughly resolve the exigent circumstances, identify the cause
of their precipitating event, and implement corrective actions that reduce or

eliminate the likelihood of recurrence.

The commission has determined, however, that there may be contexts in which it is
appropriate for a site’s responsible operation and response to the event and exigent
circumstances to include authorization to discharge under general permits issued
pursuant to Chapter 205, or to enable continued, changing operations to the extent
authorized through a flexible permit issued under Chapter 116. To address this
contingency, the commission has modified §60.4(g)(2) to allow the owner or
operator of any site reclassified to suspended to demonstrate to the executive
director that such authorizations should be made or kept available. Upon this
demonstration, the executive director will consider any information presented by
the site’s owner or operator, together with other information known by the agency,
and the executive director may allow for the authorizations at issue to be available.
The commission intends that the executive director will hold the discretion to
determine whether such a demonstration is sufficient to justify the authorizations

being made or kept available.
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§60.4(h). Duration of Reclassification

Comment 45

TAM, TCC, and TXOGA propose that the one-year minimum duration of any suspended
reclassification be struck from subsection §60.4(h), arguing that removing the
minimum period would incentivize regulated entities to “move as quickly as they can
to address the issues,” ostensibly enabling the reclassification to end under §60.4(h)(1)
or (2). TIP also proposes to remove the proposed minimum one-year duration for any

suspended reclassification.

Response 45

The commission appreciates the proposal in this comment and the argument it
offers, but the commission has determined that the minimum one year duration for
any suspended reclassification must be in place to serve as a deterrent to causing,
suffering, or allowing any significant event so impactful that it results in exigent
circumstances. The commission intends for the consequences of any
reclassification to themselves be necessarily impactful. No change to the rule was

made in response to this comment.

Comment 46

TIP proposes several more changes to §60.4(h) as proposed. First, TIP recommends
consolidating proposed paragraphs §60.4(h)(1) and (h)(2) with the following criteria to
end a reclassification: “Unless the executive director removes the determination

sooner, a final exigent circumstances determination at a site would end when an
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enforcement action arising from the event (if any) has been resolved and has resulted
in a component that is accounted for in the site’s compliance history.” Second, TIP
proposes to change the temporal limit of any suspended reclassification from 3 years
after the effective date of reclassification, as stated in proposed §60.4(h)(3), to 2 years
from the date of the exigent circumstances determination, ostensibly referring to the
date when the executive director had designated the site’s existing classification as

under review.

Response 46
The commission appreciates the suggestions in this comment but disagrees with its

proposals.

Subsection §60.4(h)(1) as proposed and herein adopted has a specific structure and
criteria through which the executive director may determine that a reclassification
to suspended is no longer warranted. Whereas the portion of the comment relevant
to this issue speaks simply of the executive director removing the reclassification
sooner, the commission prefers the structure in subsection §60.4(h)(1) as proposed
because it focuses that inquiry on whether the exigent circumstances and

precipitating cause have been resolved, identified, and remedied.

Second, subsection §60.4(h)(2) as proposed and herein adopted contemplates and
addresses a scenario where a site reclassification to suspended must end if an

enforcement case arising from the event at issue is neither pending nor anticipated
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by the executive director. The substitute language offered in the comment does not
account for this contingency, but the commission believes it has value and should
be included so as to require the reclassification to end if an enforcement case has

not been initiated and is not anticipated.

Finally, subsection §60.4(h)(3) as proposed and herein adopted would provide a
backstop temporal limit for any reclassification to suspended, such that it would
end three years after the effective date of the reclassification. The commission has
determined that this is an appropriate maximum duration for any reclassification to
suspended, appreciating that the entire period of actions under adopted new §60.4
may encompass approximately but fewer than four years starting with the site’s
classification being designated as under review and ending with the maximum time
limit for any suspended reclassification. This period is comparable but shorter than
the standard 5-year period utilized by other functions in the compliance history
program. The commission has determined that a shorter maximum period for any
reclassification to suspended, especially as proposed in this comment, may be so
short that site owners and operators are not effectively impacted by the restrictive

consequences intended for sites reclassified to suspended.

No changes to the rule were made in response to this comment.
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§60.4

Statutory Authority

The new rule is adopted under the authority of Texas Water Code (TWC) §5.753,
concerning Standards for Evaluating and Using Compliance History, and TWC, §5.754,
concerning Classification and Use of Compliance History, which authorize rulemaking
to establish compliance history standards, call upon the compliance history program
to ensure consistency and authorize the commission to utilize a minimum of three
classifications. These provisions do not restrict the application of such classifications
to be at specific intervals. Additional authority exists under TWC, §5.102, concerning
General Powers, which provides the commission with the general powers to carry out
its duties under the TWC; and TWC, §5.103, concerning Rules, which provides the
commission the authority to adopt any rules necessary to carry out its powers and

duties under the provisions of the TWC and other laws of this state.

The adopted new rule implements TWC, §§5.102, 5.103, 5.753, and 5.754.

§60.4. Site Classification Changes Due to Exigent Circumstances.

(a) Site Classification Under Review. Regardless of any other section of Chapter

60 of this title (relating to Compliance History), the executive director may designate a

site’s current compliance history classification as "under review" if the executive

director determines that exigent circumstances exist due to an event at the site. The
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executive director shall make any such designation no later than 90 days after exigent
circumstances begin. The designation as "under review" is effective immediately and
written notice will be issued to the site’s owner and operator, as readily identifiable
through agency records. Unless a Notice of Decision to Reclassify is issued under
subsection (b) of this section, the designation shall expire on the 91st day after the
date of the written notice of designation. For the purpose of this section, exigent

circumstances must include:

(1) Significant community disruption;

(2) Emergency response by a federal or state governmental authority to
address an actual, unauthorized release of pollutants, contaminants, or other materials

regulated by the agency; and

(3) The event must have resulted in one or more of the following:

(A) the issuance of an emergency order by a federal or state

governmental authority;

(B) the issuance of a temporary restraining order or temporary
injunction at the request of the state, related to compliance with "applicable legal
requirements” under the jurisdiction of the commission, as defined by §60.1(c)(1) of

this title (relating to Compliance History);
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(C) the use of significant federal or state resources, such as the

activation of an incident command system; or

(D) an actual, unauthorized release of pollutants, contaminants, or

other materials regulated by the agency, which causes:

(i) the evacuation of off-site persons from homes,

places of employment, or other locations;

(ii) the sheltering in place by off-site persons in

homes, places of employment, or other locations;

(iii) the creation of a traffic hazard or interference

with normal use of a navigable waterway, railway, or road; or

(iv) injury or death of a person directly attributable

to the release.

(b) Notice of Decision to Reclassify. The executive director may then decide to
reclassify a site’s compliance history to "suspended." The executive director will
consider any available information concerning whether the event in question was

caused through any fault of the site’s owner or operator. The executive director may
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make such a decision no sooner than 30 days and no later than 90 days after a site’s
classification is designated as "under review," and the executive director shall send
written notice to the site’s owner and operator, as readily identifiable through agency
records, of the decision to reclassify the site’s compliance history to suspended. The
noticed reclassification shall not become final until the effective date under subsection

(f) of this section.

(c) Evaluation of Permit Applications. To the extent any permit applications are
pending for authorizations at the site, upon the executive director’s written Notice of
Decision to Reclassify a site’s compliance history to "suspended" and until the agency
has evaluated the pending permit application in light of the event, unless legally
obligated otherwise or the decision is withdrawn or set aside, the agency shall not take
action to issue, renew, amend, or modify a permit specific to the site. Based on the

evaluation, the agency may:

(1) approve the permit;

(2) approve the permit with changes, which may include additional

protective measures to address conditions that caused or resulted from the event; or

(3) deny the permit.

(d) Demonstration that Reclassification Not Warranted. At any time prior to
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filing a motion for commission review of the executive director's Notice of Decision to
Reclassify, the site’s owner or operator may demonstrate to the executive director that
reclassification is not warranted. If the executive director determines that
reclassification is not warranted, the executive director shall withdraw the decision to
reclassify the site’s compliance history to suspended by providing written notice to the

site’s owner and operator, as readily identifiable through agency records.

(e) Motion for Commission Review of the Executive Director's Decision. The
executive director's decision to reclassify a site’s compliance history to suspended
under this section may be appealed to the commission only by persons who own or

operate the site, and pursuant to the following procedures:

(1) A motion for commission review of the executive director's decision
shall be filed with the Chief Clerk not later than 90 days after the date the executive
director sends the written Notice of Decision to Reclassify under subsection (b) of this

section.

(2) The commission or the general counsel may, by written order, extend
the period of time for taking action on the motion so long as the period for taking
action is not extended beyond 180 days after the date the executive director sends the

written Notice of Decision to Reclassify under subsection (b) of this section.
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(3) The motion shall provide the name, address, and daytime telephone
number of the person filing the motion, and a brief explanation of the person's owner

or operator status as it relates to the site being reclassified.

(4) The motion shall state the grounds for the appeal and the specific
relief sought. The appeal must also include all documentation and argument in

support of the motion.

(5) At the request of the general counsel or a commissioner, the motion
for review of the executive director's decision to reclassify will be scheduled for
consideration during a commission meeting. At the commission meeting, the
commission may act on the motion by affirming or setting aside the executive
director's decision to reclassify in whole or in part. A Commission Order for its action

under this paragraph shall not contain conclusions of law.

(6) If the commission does not act on the motion under paragraph (5) of

this subsection, then the motion will be addressed as follows:

(A) Unless an extension of time is granted, if a motion for review
of the executive director's decision to reclassify is not acted on by the commission
within 115 days after the date the executive director sends the written Notice of
Decision to Reclassify under subsection (b) of this section, the motion is overruled by

operation of law; or
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(B) In the event of an extension, the motion is overruled by
operation of law on the date fixed by the order granting the extension, or in the
absence of a fixed date, on the 181st day after the date the executive director sends

the written Notice of Decision to Reclassify under subsection (b) of this section.

(7) During the pendency of any judicial review of the reclassification to

suspended, the reclassification shall remain for the purpose of this rule.

(f) Effective Date of Reclassification.

(1) If no timely motion for commission review is filed pursuant to
subsection (e) of this section, the site’s compliance history shall be reclassified to
suspended on the 91st day after the date the executive director sends the written

Notice of Decision to Reclassify under subsection (b) of this section; or

(2) If a timely motion for commission review is filed pursuant to
subsection (e) of this section, the site’s compliance history shall be reclassified to
suspended on the date a commission order affirming the executive director's decision
to reclassify is signed or, in the absence of such an order, on the date the motion is

overruled by operation of law.

(g) Effects of Reclassification. While a site’s compliance history is reclassified to
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suspended under this section:

(1) The agency shall continue to evaluate applications for permits specific

to the site under subsection (c) of this section; and

(2) The site shall be treated as an unsatisfactory performer for the
purposes of §60.3 of this title (relating to Use of Compliance History), except that the
owner or operator of a reclassified site may demonstrate to the executive director that
authorizations under §60.3(a)(3)(A)(i) and (ii) would still be appropriate. Upon such a
demonstration, the executive director may decide to allow for such authorizations

regardless of the prohibitions in §60.3(a)(3)(A)(i) and (ii).

(h) Duration of Reclassification. A site’s compliance history reclassification
under this rule to suspended shall remain for at least one year after the effective date

of reclassification, and then until the earliest of:

(1) the executive director provides written notice of the determination

that the reclassification is no longer warranted, after the executive director decides

that:

(A) the exigent circumstances have been resolved; and



Texas Commission on Environmental Quality Page 79
Chapter 60 - Compliance History
Rule Project No. 2020-049-060-CE

(B) the cause of the event has been identified and corrective
actions have been implemented that appropriately reduce or eliminate the likelihood

that the same or a similar event will reoccur;

(2) an enforcement action arising from the event has been resolved and

resulted in a component that is accounted for in the site’s compliance history, or such

enforcement case is neither pending nor anticipated by the executive director; or

(3) three years after the effective date of reclassification.
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